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CASES 


ARGUED AND DETERMINED IN 


THE SUPREME COURT 


OF 


NORTH CAROLINA, 


AT RALEIGH. 
JUNE TERM, 1880. 


W. R. GORDON, Admr., v. T. L. SANDERSON and others. 
Appeal—Requisites of Transcript. 


The appellate jurisdiction of this court being derived from that previous- 
ly acquired in the court from which the cause is removed, no appeal 
will be entertained here, unless the transcript sent up shows the pos- 
session of that jurisdiction and that the cause was properly constituted 
in the court below. 


(Bradley v. Jones, 76 N. C., 204, cited and approved.) 


Civit Action, tried at Spring Term, 1880, of Pasquo- 
TANK Superior Court, before Graves, J. 

The case was remanded for the reason set out in the 
opinion of this court. 


Messrs. Gilliam & Gatling, for plaintiff. 
Mr. C. W. Grandy, for defendants. 
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SmitH, C.J. The only portion of the record proper in 
this case, certified and transmitted from the superior court 
of Pasquotank, is the entry on the docket at fa)l term, 1878, 
in these words: “referred to Walter F. Pool to state account 
by order of court.” The only facts communicated in con- 
nection with the defendants’ overruled motion are contained 
in the statement of the case accompanying the appeal which 
cannot be received as a substitute for the absence of the 
record. There is no complaint, no answer, no exception 
from which it can be seen what is the subject matter of the 
action, or the pertinency of the rulings presented for review. 
It seems needless to repeat, that inasmuch as our appellate 
jurisdiction is derived from that previously acquired in the 
court from which the cause is removed, the transcript must 
show the possession of that jurisdiction, and that the cause 
was then properly constituted, or the appeal will not be 
entertained. 

The cause must therefore be remanded, each party pay- 
ing his own costs, in accordance with the rule acted on in 
Bradley v. Jones, 76 N. C., 204. - | | 

PER CURIAM. Remanded. 


N. W. BODDIE v. F. A. WOODARD, Adm’r and others. 
Practice—* Time to Plead” — Appeal. 


An entry on the docket, ‘‘ complaint filed, time to demur or answer ;°’ 

_ does not extend the time for pleading to the trial term, and a refusal 
by the presiding judge, in the exercise of his discretion, to allow a de- 
fendant to plead at that term, is not the subject of an appeal. 


Civit Action tried at Fall Term, 1879, of Nasu Superior 
Court, before Huré, J. 
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The facts appear in the opinion. Judgment for plaintiff, 
appeal by defendant, Moore. 3 


Mr. Chas. M. Cooke, for plaintiff. 
Mr. Geo. V. Strong, for defendant. 


SmitH, C.J. Thesummons in this action instituted to 
recover the amount due on a bond executed by the intestate, 
A. E. Ricks, and the defendant, Moses Moore, was duly 
served and returned to spring term, 1879, of Nash superior 
court. At that term the complaint was filed by the plain- 
tiff’s attorney and the following entry appears in the cause 
upon the docket: “Complaint filed; time to demur or an- 
swer.” Neither defendant appeared in person or by attor- 
ney, nor was there any understanding or agreement with 
either for an extension of time for making his defence. At 
fall term following, the defendant, Moore, proposed to put 
in his answer and therein set up the defence of the statute 
of limitations, protecting him asa surety from liability for 
the debt. The court refused to allow this to be done and 
gave judgment by default against both defendants, from 
which Moore appealed. 

From the facts found by His Honor, and which are fully 
set out in the case, we extract such only as bear upon uns 
question presented for our determination. 

The attorney, who was under a general retainer for Moore, 
was employed by the plaintiff to bring and prosecute the 
suit at the instance of Moore and with a view of having the 
money made out of the estate of the intestate in the hands 
of the defendant Woodard, his administrator, as principal 
debtor. The attorney drew the complaint and himself made 
the entry. Between the two terms, Moore having deter- 
mined to defend the action, so informed the attorney, at the 
same time requesting him to retire from the plaintiff’s ser- 
vice and represent him. The attorney postporied the mat- 
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ter until he could see the plaintiff at the next term and 
then by his consent was discharged and assumed the de- 
fence ‘for Moore, and himself and an associate drew up and 
offered to file his answer. 

We advert to the embarrassments resulting from an un- 
wise change of professional service only to say that the entry 
enlarging voluntarily the time for the answer of the defend- 
ants, should not be allowed an effect beyond the fair and 
reasonable interpretation of its words. It is certainly not 
of infinite duration, and in our opinion the indulgence can- 
not be extended beyond such time as will enable the plain- 
tiff, when he knows what facts are controverted, to make 
preparation for trial at the ensuing tern. While we do not 
undertake definitely to fix the limits of the extension, they 
cannot be allowed to reach the trial term. His Honor 
therefore properly denied the defendants’ right to put in the 
answer when it was offered, and, as addressed to his discre- 
tion, its exercise cannot be reversed and controlled in this 
court. As the plaintiff was entitled to judgment for want 
of an answer at the first term, and the gratuitous indul- 
gence allowed had been exhausted, His Honor very proper- 
ly directed judgment to be entered for the plaintiff. There 
is no error in the ruling and the judgment is affirmec 

No error. Affirmed. 


W. H. DAIL & BRO. v. R. H. T. HAR” ER. 
Frivolous Pleadings. 


1. A frivolous answer is one which is manifestly impertinent as alleging 
matters which do not affect the plaintiff ’s right to recover. 
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2. Where the complaint is upon a bond for the payment of money only, 
an answer thereto which alleges that the bond was given for store 
accounts for the years 1875-'76-'77 and °78, upon contracts to pay in- 
terest on the account of each year at the rate of eight per cent, without 
any stipulation in writing as to such rate, and which insists upon the 
defence of usury, cannot be deemed frivolous. 


(Com'rs y. Piercy, 72 N. C., 181; Erwin v. Lowery, 64 N, C., 321, cited 
and approved.) 


Civin AcTION, tried at Spring Term, 1880, of GREENE Su- 
perior Court, before Avery, J. 

The opin'on contains facts necessary to an understanding 
of the case. Judgment for the plaintiffs, appeal by the de- 
fendant. 


Mr. W. T. Faircloth, for plaintiffs. 
Mr. W. C. Munroe, for defendant. 


DittarD, J. The plaintiffs declare in this action in two 
counts, one on a bond dated the 5th of February, 1876, for 
$329.48, and the other on a bond dated the 16th of April, 
1879, for $1,282.51, each one containing a stipulation on its 
face for the payment of interest at the rate of eight per cen- 
tum per annum from their respective dates. On the filing 
of the complaint at the return term of the summons, the 
defendant put in a demurrer to the first count, upon the 
ground that the bond therein described contained an en- 
gagement on its face to pay eight per cent without setting 
forth in terms, that the same was for the loan of money. 
His Honor, on the argument, sustained the demurrer and 
adjudged that the omission to state in the bond that the 
consideration thereof was money lent, in law worked a for- 
feiture of all interest thereon, but not of the principal 
money. 

The defence set up by answer to the count on the second 
bond is, that defendant was indebted to plaintiffs on store 
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accounts for the years 1875-76-77 and ’78, upon contracts 
to pay interest on each at the rate of eight per cent without 
any stipulation in writing as to such rate, and that said 
bond was executed for the aggregate amount of said four 
years dealings, with interest added on each at said rate, and 
thereby it is claimed that in law the bond is vitiated and 
made null, so that no recovery can be had thereon either 
of principal or interest, or if it be not void in fofo, then upon 
the said facts, there is an entire forfeiture of the interest, as 
well as that charged and put into the bond, as that accrued 
on the bond since its date. 

After sustaining the demurrer to the first count, the effect 
of which was to disallow any interest on the bond described 
therein, His Honor, on motion of the plaintiffs for judg- 
ment on the pleadings, adjudged the answer of defendant 
as to the second count, to be frivolous, and ordered it to be 
stricken from the record, and thereupon rendered judgment 
in favor of the plaintiffs for the aggregate principal of both 
of the bonds, with interest at six per cent on the first one 
described in the complaint from the rendition of judgment, 
and with interest on the second one, at eight per cent from 
the date of the note. 

From this judgment the appeal is taken by defendant, 
and the only question for our consideration is whether it 
was error in the court below to hold the answer of defend- 
ant to be frivolous, and thereupon, after striking it from the 
record, to proceed to judgment for want of answer, instead 
of having the legal sufficiency of the defence set up in the 
answer tested by demurrer. 

In general, when an answer is filed containing facts con- 
stituting a defence, and not amounting to a counter-claim, 
the same is deemed to be controverted, and thus a statute- 
issue 1s formed, without the necessity of a reply, and it 
stands for trial by a jury. Butif the maiter in defence be 
thought by plaintiff to be frivolous or irrelevant, there are 
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two ways open to him. He may demur, which is the more 
regular course, and thus make the question arising on the 
facts admitted thereby one of law to the court, or 1f the facts 
pleaded be deemed frivolous or irrelevant, the court has the 
power, in a proper case, to adjudge them to be such, and in 
disregard of the answer to proceed to judgment. C.C. P., 
$120, and Com’rs of Yancey v. Piercy, 72 N. C., 181. 

But when is an answer frivolous? and was the answer 
stricken from the record in this case so frivolous in the proper 
legal sense as to warrant its disregard on the a mo- 
tion for Judgment? 

In Erwin v. Lowery, 64.N. C., 391, a frivolous answer ina 
true legal sense is settled to be one “which is manifestly 
impertinent, as alleging matters which whether true or not 
do not affect the plaintiff’s right to recover,” and the rule 
is therein laid down, that when the answer is filed in good 
faith and the matter of it is not manifesily impertinent, the 
defendant is entitled to have the facts alleged therein ad- 
mitted by demurrer or passed on by a jury. 

Tested by the rule laid down in the case cited, it seems to 
us that the matters set up in the answer were not manifestly 
irrelevant or immaterial to the claim of the plaintiffs on 
the bond described in the second count. It is averred in 
the answer, that interest at eight per cent on two of the four 
accounts included in the bond, to-wit, those between 22nd 
of March, 1875, and 12th of February, 1877, were debts 
created with a promise in parol to pay interest thereon at 
the rate of eight per cent, and that the incorporation of in- 
terest at that rate into the bond tainted the entire bond and 
rendered it entirely void; and whether the bond was thus 
invalidated in whole or part was a question pertinent to the 
subject matter of the action. 

And it is also allered that the illegal rate of interest in- 
eluded in the bond, if not calling for the legal conclusion 
of invalidity of the whole bond, at least worked a forfeiture 
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of all the interest that was incorporated into the bond, as 
well as all such as may have accrued on the bond since its 
execution, under chapter 91, section 3, of laws of 1876-’77, 
and how the matter in law may be, in the language of the 
ease of Hrwin v. Lowery, supra, isa “serious question and 
one fit for discussion.” 

We have not ourselves formed any definite opinion upon 
the legal questions arising on the defences made, and do not 
intend to intimate any, but we merely decide that the mat- 
ters alleged in defence were such that the judge should have 
let the issues made by statute been tried by a Jury, unless 
the plaintiff by admitting the same on demurrer had chosen 
to transfer the question of law to the court, The judgment 
of the court below is reversed and this will be certified that 
a trial may be had according to this opinion. 

Error. Reversed. 


CLARA T, JUSTICE, Executrix, v. NATIONAL BANK OF 
NEWBERN. 


Practice—Inspection of Writings. 


1. A petition or motion supported by affidavit will be sustained for an 
inspection and copy of the books of an adverse party, under C. C. P., 
§ 331, where it is made to appear that the party applying for the order 
cannot obtain the information sought otherwise than by such inspec- 
tion. 

2. The order will be granted before the eomplaint has been filed when it 
is averred by the applicant, and not denied by the opposing party, 
that such discovery is necessary to enable the plaintiff to state with 
accuracy the facts upon which the action is founded. 

(Fuller vy. McMillan, Busb., 206; Branson y. Fentress, 13 Ired., 165, cited 
and approved.) 
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Morton of plaintiff for an order requiring the defendant 
bank to permit an inspection of its books containing evi- 
dence relating to the merits of the action, heard at Spring 
Term, 1880, of Craven Superior Court, before Gudger, J. 

The court allowed the motion and the defendant ap- 
pealed. 


Messrs. Green & Stevenson, for plaintiff. 
Mr. W. W. Clark, for defendant. 


SmitH, C. J. At the return term following the service of 
summons, the plaintiff in order to prepare her complaint in 
the.action for the recovery of deposit-moneys alleged to 
be due her testator, moves the court for an order requiring 
the defendant to allow her an inspection of, and permission 
to make copies from, the books of the defendant bank, con- 
taining its deposit account with the testator. The applica- 
tion is based upon an affidavit in which the plaintiff alleges 
her appointment and qualification as executrix; that upon 
information and belief, deposits were made by the testator 
with the defendant between the first day of September, 
1871, and the same time in 1876, in large sums, the amount 
and dates whereof are unknown to her; that she has made 
application to the cashier of the defendant, who denies that 
the defendant is indebted, and refuses to come to any ac- 
count, and that she has no specific information of their deal- 
ings, nor means of obtaining it except through an examina- 
tion of the defendant’s books. The defendant makes no 
answer to these allegations, but denies the plaintiff’s right 
to an inspection of the books or any order for their produc- 
tion for the purpose set out in the affidavit, and especially 
before the cause of action is stated in the complaint. The 
court ordered the defendant to submit the books containing 
the deposit account of the testator to the inspection of the 
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plaintiff, on or before the first day of August thereafter, and 
the defendant appeals. 

The case was hurriedly argued and no authorities cited 
to guide us in the determination of the point presented, and 
we are left to pursue our unaided investigation of the sub- 
ject. The result we announce in a few general proposi- 
tions: | 

i. A sufficient basis for the order is laid in the facts stated 
and not disputed. The plaintiffsues as executrix, and has 
no personal knowledge of the items of the indebtedness. 
The bank in its usual course of business keeps, or ought, 
aud is presumed from tts silence, to keep a full and detailed 
account of its dealings with its depositors, with evidence of 
What has been paid out on the depositor’s check. It there- 
fore possesses important and material information of the 
mutual transactions, out of which the alleged indebtedness 
arises, to enable the plaintiff to frame her complaint with 
eare and accuracy. The defendant therefore has “books in 
its possession ” containing evidence relating to the merits 
of the action, of which the court may order an inspection 
and copy within the very words of section 831 of the code. 

It has been ruled under the former law, that a letter writ- 
ten by the plaintiff to the defendant, and in possession of 
the former, is such evidence as warrants an order for its pro- 
duction. Rev. Code, ch. 51, §82; Fuller v. McMillan, Busb., 
206. 

2. It was competent in the court to make the order before 
the complaint was filed, in order that the facts be ascertain- 
ed which are to be embodied in it. This has been ruled in 
the construction of the same statute by the court of New 
York, in which we concur. Whit. Prac., 740, note f; 1 N. 
Y. Prac., 419. 

Under the former statute it was held that the books or 
papers could only be demanded at the trial, by force of the 
words, “the court shall have full power in the trial of ac- 
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tions, on motion and due notice thereof, to require the par- 
ties to produce,” &c.; and because the consequences of a re- 
fusal would be, in case of the plaintiff, a nonsuit; and in 
case of the defendant, a judgment by default; which latter 
presupposes a cause of action set out in the declaration. 
Branson v. Fentress, 18 Tred., 165. 

But the provisions of the code are different ad have a 
wider scope, and the order may be enforced by “excluding 
the paper from being given in evidence, or punishing the 
party refusing, or both.” §§ 274, 331. 

3. The order may be allowed on petition, the usual and 
appropriate mode of obtaining relief, or by affidavit. This 
has also been held in the courts of New York. 1N. Y. 
Prac., 417; McAlister v, Pond, 2 Duer., 702. 

These are the only objections that occur to us, in the i 
sence of argument, upon an examination of the record, and 
they are in our opinion untenable. It must be declared 
there is no error in the ruling of the court, and the judg- 
ment is affirmed. 

No error. Affirmed. 


ASA ETHERIDGE, Trustee, and others v. S.S. WOODLEY, Admr. 
Process—Appearance by Attorney— Limitations. 


1. Where an original summons issued in August, 1871, which was not 
served, and was not, in three years, followed by appropriate succes- 
Sive processes in order to constitute a continuous single action, the 
suit cannot be made to relate to the issuance of the original process, 
(and so avoid the bar of the statute of limitations) by taking out a sec- 
ond summons neither in form an alias nor purporting to be such. 


2. The foregoing rule is not varied by the fact that an order was made 
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by the court for the issuance of an alias, which was neglected or dis- 
_ regarded by the clerk. ) 


3. While a general appearance by attorney will dispense with process to 
bring a defendant into court, such appearance has no retrospective 
effect, and is not equivalent to service in time to avoid the statute of 

limitations when the statutor} period has elapsed before the entry of 
appearance, 


(Fulbright v. Tritt, 2 Dev. & Bat., 491; Governor v. Welch, 3 Ired., 249; 
Hannay. Ingram, 8 Jones. 55; State v. Wood, 3 Ired., 23; Badham v. 
Jones, 64N.C., 655; Wheeler v. Cobb, 75 N. C, 21,. cited and ap- 
proved.) 


Civit Action tried at Spring Term, 1879, of TyRRELL Su- 
perior court, before Avery, J. 

The complaint alleges that the plaintiffs owned a certain 
steam saw-mill and fixtures, and demands judgment against 
defendant for damages for conversion of the same to his own 
use. The answer denies that plaintiffs are owners of the 
property, and alleges the action has abated and been discon- 
tinued by failure of the plaintiffs to issue the proper pro- 
cesses therein and sets up the statute of limitations in bar. 
There was a verdict upon the issues in favor of plaintitts, 
and thereupon the defendant’s counsel moved for judgment 
non obstante veredicto, relying upon the statute of limitations. 
The court refused the motion and gave judgment for the 

plaintiffs, and the defendant appealed. 

Mr. C. W. Grandy, for plaintiffs. 

Messrs. Gilliam & Gatling and Pruden & Shaw, for defend- 
ant. 


SmitH, C. J. At the trial all the issues of fact necessary 
to a recovery were found by the jury in favor of the plain- 
tiffs, except that arising out of the defence of the statute of 
limitations, and the sufficiency of this depends upon the 
time when the action was instituted. The wrongful act, for 
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which damages are claimed and assessed in the verdict, was 
committed some time in the year 1869, and an inspection of 
the record will determine whether in law the suit was. 
brought within three years thereafter. 

The first summons was issned on the 15th day of August, 
1871, and returned to fall term following without service. 
No other process issued until September 16th, 1875, when a _ 
second summons issued, not in form nor purporting to be 
an alias, upon which there is no.return. At fall term, 1874, 
is an entry and appearance of counsel for the defendant. 
At spring term, 1872, is an order for au alias extended at 
the next term to the counties of Washington and Tyrrell, 
and successive continuances thereunder, until process was 
served, complaint and answer filed, and the cause tried. 

Upon this statement of the record the question is, when 
in legal contemplation was the suit commenced, whether at 
the date of the first summons, or at some period subsequent 
to the year 1872, when the time limited therefor had ex- 
pired. 

If the failure to sue out the proper and successive proces- 
ses of an alias aud pluries summons works a discontinuance 
and prevents the application of the rule of relation to the 
first, the statutory bar prevails and defeats the action. 

The cases cited in the argument for the defendant seem 
conclusively to settle the question, and te determine that the 
original summons must be followed by appropriate succes- 
sive processes in order to a continuous single action refera- 
ble to the date of its issue. Fulbright v. Tritt, 2 Dev. & Bat., 
491; Governor v. Welch, 3 Ired., 249; Hanna v. Ingram, 8 
Jones, 55. 

In the last case, an action for slander, the first writ issued 
in February,1857, returnable to spring term following, was 
not executed. A teym then intervened and the second writ 
in form an alias, which was served, was returnable to spring 
term, 1858. The defamatory. words were uttered within six 
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months of the date of the first writ. It was held, that the 
latter writ was the initiation of the action, and it was 
barred. Manty, J., delivering the opinion, says: “ Weccn- 
cur with His Honor below that it (the commencement of 
the suit) was at the issuing of the last writ, the one from the 
fall term, 1857, to the following spring. This latter, al- 
though denominated an alias, does not connect itself with the 
other so as to make one continuous suit, a term having in- 
tervened, from which no process was issued,” 

It is contended in support of the ruling of the judge in 
the court below: 

1. That the order of an alias summons was equivalent to 
its issue, and the non-compliance of the clerk cannot ope- 
rate asa discontinuance to the prejudice of the plaintiff; 
and 

2. The appearance of counsel at fall term, 1874, corrects 
all antecedent irregularities, and puts the defendant in court, 
as if the appropriate processes had followed the original 
summons to make a continuous action. 

Premising that between the return term of the first sum- 
mons, and that at which the alias is ordered, there isa gap 
spanned by no order or action of the court, thus precisely 
assimilating the case to that from the opinion in which we 
have made the extract, we proceed to examine the correct- 
ness of the proposition as stated. 

1. While it is the duty of the clerk to obey the directions 
of the court and issue process and notice when ordered, and 
his refusal to do so, when application is made by an inter- 
ested party, may subject him to damages for the resulting 
injury, it is plain the omission cannot have the effect of 
supplying the unissued process or paper to the injury of the 
opposing party to the action. 

In State v. Wood, 3 Ired., 23, land of the defendant hea 
been levied on under a justice’s execution, and all the pa- 
pers returned to the county court without notice of the levy, 
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and the court made an order in the cause, directing the clerk 
to issue notice. This he failed to do, and the action was 
brought on his official bond for the damages occasioned by 
his neglect. “ We believe,” remarks Danirt, J., speaking 
for the court, “that it has been usual for the clerks of the 
courts in this state to issue process, notices and copies of 
orders made in civil causes and place them in the hands of 
sheriffs to be served and executed, but we are ignorant of 
any law that makes i the official duty of the clerk to do so. 
Neither the relator nor his agent ever demanded the notice 
of the clerk. Ifsuch a demand had been made, and the de- 
fendant had then refused to make it out and deliver to such 
demandant in a reasonable time, he would have been guilty 
of a breach of his duty, but not before such demand.” 

The same principle applies to executions, and hence it 
became necessary to pass the act of 1850, imposing upon the 
clerks of the county and superior courts the obligation to 
issue them, unless otherwise directed, within six weeks after 
the rendition of the judgment, Rev. Code, ch. 45, § 29, and 
when the act was repealed in 1866, that duty was removed. 
Badham v. Jones, 64 N. C., 656. 

But if the plaintiff had applied for and failed to obtain 
the process from the clerk, the result upon the defendant’s 
rights would be the same; for upon whomsoever the blame 
for the omission may rest, it cannot be a substitute for the 
process itself, and the discontinuance would equally follow. 

2. Nor can the appearance of counsel in 1874 have the 
effect of removing the impediment of statutory bar, then 
in the wa: of plaintiff’s recovery. The appearance then 
p .s ibe def ni mt in court, and waives any irregularity or 
defecy in the process, if any had been issued returnable to 
that term, but it has no anterior force upon the action. No 
process, however, had been issued, and the only consequence 
of the appearance is to subject the defendant’s intestate 
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thereafter to the responsibilities which would have been 
incurred by the service of process returnable to that term. 

“A general appearance to an action,” say the court in 
Wheeler v. Cobb, 75 N.C., 21, “cures all antecedent irregu- 
larity in the process and places the defendant upon the same 
ground, as 7f he had been personally served with process,” 
but it does not supply process which never issued. The 
action was therefore barred by the lapse of time when the 
action was instituted and the ruling of the court in regard 
thereto is erroneous. On the finding of the jury the de- 
fendant was entitled to judgment that he go without day 
and recover his costs, and such judgment will he here 
entered. 

Error. Reversed. 


JOHN O. HEPTINSTALL v. CHARLOTTE MEDLIN and others. 


Breach of Trust—Sheriff—Satisfaction of Execution. 


1. Payment of money to the sheriff by an execution debtor does not 
discharge the latter when he is expressly informed by the officer that 
he intends to apply the money to the satisfaction of an execution in 
favor of a different plaintiff and against another defendant, and the 
latter consents to such misapplication, relying upon the promise of the 
sheriff to save harmless the party entitled to the money. 


2. In such case the entry of satisfaction on the fi. fa. by the sheriff is 
entirely inoperative so far as the execution defendant is coneerned. 


(Murrell vy. Roberts, 11 Ired.. 424; Codner v. Bizzell, 82 N. C., 390; 
Taylor v. Kelly, 6 Jones, 324, cited and approved.) | 


Motion to have entry of satisfaction made on an execu- 
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tion, heard at Spring Term, 1880, of Hatirax Superior 
Court, before Gudger, J. 
The motion was refused and the defendants appeuled. 


Mr. R. O. Burton, Jr., for plaintiff. 
Messrs. Day & Zollicoffer and J. B. Batchelor, for defendants. 


Smiry, C. J. At May term, 1878, of Halifax superior 
court, S. F. Larkin, then sheriff, had in his hands return- 
able to that term, three several executions, of which two 
were in favor of the plaintiff against the defendants, and 
the other in favor of William Hunter against N. M. Long. 
No money had been made on either of them, and Spier 
Whitaker, the attorney of Hunter charged with the collec- 
tion of his debt, was pressing the sheriff for its payment. 
Thereupon Larkin proposed to the defendant, Gooch, that 
if he would pay off the execution against Long he should be 
allowed the sum paid asa credit in the settlement of the 
plaintiff’s executions against himself. To this Gooch as- 
sented, and paid to Whitaker the sum of fifty dollars in his 
draft on Norfolk, taking his acknowledgment in the form. 
of a letter, as follows: 


~ ‘Harirax, N. C., 17th May, 1880. 
Mr. S. F. Larkin, Weldon, N. C.: 

Dear Sir:—Mr. J.T. Gooch has paid me fifty-eight dol- 
lars, the balance due on account of the claim of Wiliam 
Hunter, g’d’n, against you for balance of amount due on 
judgment against N. M. Long, collected by you. 

Yours truly, 
$58. SprerR WHITAKER. 


Gooch subsequently paid the residue due on the plain- 
tiff’s executions and took the sheriff’s receipt for sixty-one 
dollars and fifty-nine cents in full of both, of which the sum: 

3 
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paid to the attorney was a part. None of the executions 
were returned to the clerk’s office, but on those of the plain- 
tiff an endorsement was made without signature—‘ Satisfied 
21st May, 1878.” The term of the court began on the 6th 
day of May and lasted two weeks. Larkin’s term of office 
terminated in December, 1878, and he and the sureties to 
his bond are insolvent. The plaintiff, failing to get his 
money, on the 2d day of May, 1879, sued out other execu- 
tions by virtue of which the sum of fifty eight dollars was 
collected of Gooch, and under an order of court, paid in the 
clerk’s office to await the determination of his motion to 
have satisfaction entered as of May, 1878. On hearing the 
motion the court refused to make the order and directed the 
money to be paid to the plaintiff. From this ruling the de- 
fendant’s appeal brings up the enquiry whether the facts 
found by His Honor do in law amount to a satisfaction of 
the plaintiff’s debt. 

It is plain the moneys due the plaintiff have not been 
paid to him, nor to any accredited agent of his, nor to the 
sheriff. The sum which Gooch insists should go in the dis- 
charge pro tanto of the executions on which he was liable, 
was paid by him, with full knowledge of the facts, to an- 
other and different debt, under an agreement of the sheriff 
that it should be treated as a partial payment on his own 
debt, and the proposition is to give the sanction of the court 
and legal force to a misappropriation known to and concur- 
red in by both, to the plaintiff’s injury. Ifthe money had 
been simply paid over to the sheriff, it could have operated 
instanter as a satisfaction, whatever may have been the dis- 
position of the funds by him afterwards, and the loss, from 
the insufficiency of the official bond, would fall on the 
plaintiff. Gooch would not in such case be answerable for 
the sheriff’s default and breach of official duty. Murrell v. 
Roberts, 11 Ired., 424. But it is obvious that no money has 
in this case been paid to the sheriff for the plaintiff, but by 
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his own order it is directly misapplied by the defendant 
himself to a debt in which the plaintiff has no interest, and 
without his knowledge or consent, under an assurance, to 
which the officer afterwards endeavored to give effect, 
that it should go in reduction of what was due on 
executions to which the moneys should have been, but 
were not applied. To permit this to be done would lead to 
great and serious abuses which we cannot encourage. Cod- 
ner V. Bizzell, 82 N. C., 3890. The duty of the sheriff and his 
Himited authority were to accept payment from the debtor 
in money, and to pay over the same to the plaintiff, and no 
arrangement by which aught else is received, or any other 
obligation discharged by his direction, can operate as a sat- 
isfaction of the debt or a compliance with the mandate to 
collect. Taylor v. Kelly, 6 Jones, 824. 

Suppose, instead of applying the money to the debt of 
Long, it had by agreement with the sheriff been used in 
meeting his personal obligations, could this be seriously 
urged as a payment of the execution? And is this dis- 
tinguishable in -principle from the use of the money made 
in our case? The very statement of the proposition is its 
own refutation. It is true that the court finds that the de- 
fendant, Gooch, “ had no purpose of misappropriating the 
money, nor of aiding the sheriff in doing so,” by which we 
understand that he had no intent to defraud or injure the 
plaintiff, and expected that Larkin would pay the plaintiff’s 
executions out of other moneys. But this cannot affect 
Gooch’s continued liability, and make in legal effect, that 
which was not in fact, a payment to the plaintiff, or to the 
sheriff for him. Interpreted in any larger or more favora- 
ble sense, the finding is an inference directly in conflict 
with the facts upon which it rests. Gooch, although with 
no improper motive, does directly and knowingly partici- 
pate in a diversion of moneys belonging to the plaintiff, to 
other objects, or rather he uses his own moneys thus, and 
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cannot be heard to say he applied them to the plaintiff’s 
claim. 

It is unnecessary to enter into a discussion as to what acts 
will make one personally liable, who participates in a breach 
of trust, and thus secures the trust funds for himself. The 
cases referred to in the argument are of this class. Not only 
was the trustee dishonest, but the person charged shared in 
the dishonest act. The case is simply this: He never paid 
the money to the plaintiff, nor to any one for him; the 
plaintiff never has been paid, and the facts do not authorize 
an entry of satisfaction. We therefore uphold the ruling of 
the court and affirm the judgement. 

No error. Affirmed. 


CAROLINE V. LUTON v.J.8. WILCOX, Adim’r, and others. 


Guardian and Ward—Estoppel—Res Adjudicata— Negligence— 
Burden of Proof. 


1, Where permission is given to a guardian by the judge of probate te 
file an ex parte final account and turn over his guardianship to anoth- 
er, he isnot thereby discharged from lHabilities connected with his 
trust and arising before such resignation. Te is still bound to account 
with the ward or the succeeding guardian when so required. 

2. A, being appointed guardian, compromises certain debts duc his wards 
at considerably less than their nominal value. Afterwards, by per- 
mission of the probate judge, he turns over his guardianship to B. A 
accounts with B, pays over the amount received from the compromise 
and takes a receipt in full. ‘Thereafter B resigns the guardianship in 
favor of one C, who sues Band his sureties and recovers judgment 
against them for the amount paid over by A to B, and no more, which 
judgment is not collectible by reason of the insolvency of the defend- 
ants. In a suit brought by the wards on coming of age on the bonds 
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of A, the first guardian, for alleged negligence in making said com- 
promise, held: 


(1) That neither the ez parte settlement of A with the clerk. nor the 
receipt given by B, nor the judgment in the suit against B’s bond, pre- 
cludes inquiry into the propriety and good faith of the compromise, 
and 


(2) That the receipt by A of less than the face value of the claims due 
his ward did not give rise toa presumption of negligence, but that an 
issue should have been submitted to the jury as to whether or not 
diligence and good faith were exercised in making the compromise, 
with instructions to the effect that the burden was on the relator to 
prove negligence. 


(Covington v. Leak, 67 N. C., 363: Freeman y. Wilson, 74 N. C., 368; 
Cummings v. Mebane, 63 N. C., 315, cited and approved.) 


Civin Acrron upon a Guardian Bond, tried at Fall Term, 
1879, of Pasquotank Superior Court, before Gudger, J. 

The opinion states the case. Judgment in the court be- 
low for plaintiff, appeal by defendants. 


Messrs. Gilliam & Gatling, and C. W. Grandy, for plaintiff. 
Mr. George V. Strong, for defendants. 


DinLarD, J. The defendant, Stanton Meads, was duly 
appointed guardian to the feme relator in the year 1807, and 
gave bond. He afterwards executed renewals of his guar- 
dian bond as required by law, one in the year 1861, and 
another in the year 1866, with sureties to each bond, who, 
with the representatives of such as have died, are made co- 
defendants with him to this action. 

The guardian having in his hands two bonds, one for 
$1,320 on J. B. Shaw and T. D. Pendleton, and the other 
for $1,530 on William Pailin, John Pailin and Joseph Pailin, 
both belonging to his ward, placed the same in 1866 in the 
hands of ©. C. Pool, as an attorney at law, for collection, and 
in November, 1867, the guardian compromised both of the 
debts, receiving twenty-five cents in the dollar on the first 
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bond, and thirty-three and a third cents in the dollar on 
the second bond. Afterwards, to-wit, in the year 1869, the 
said Meads made an ex parte statement of his guardian ac- 
count before the judge of probate, wherein after debiting 
himself with the aggregate of the two bonds aforesaid, he 
took acredit for the amount lost by the compromise, and 
thus reduced the estate of his ward down to the sum of a 
thousand dollars, or thereabouts; and thereupon he was 
allowed to resign his guardianship, and C. C. Pool, the at- 
torney, was appointed and qualified as his successor. 

Upon the appointment of Pool as guardian, he receipted 
Meads for the sums received by way.of compromise on the 
two bonds aforesaid, amounting, with interest added, to the 
sum of $1,009.29, as in full of the amount due from him as 
the former guardian of his ward, and he continued to be the 
guardian until 1875, when he also was permitted to resign 
and one Cartwright was appointed his successor. Pool 
having failed to account with and pay over the funds of his 
ward, Cartwright instituted suit on his bond, and at fall 
term, 1874, recovered judgment against him and his sure- 
ties for the amount (with interest) paid over to him by 
Meads, and for nothing more; and of this recovery nothing 
has been collected, or can be. 

This action is brought by the feme relator on the three 
bonds of Meads, the first guardian, with the view to make 
him and his sureties responsible for the mismanagement of 
her estate in compromising with those who had her funds 
in their hands, and the positions are taken in defence: first, 
that the acceptance by Pool from Meads of the sum real- 
ized by the compromise discharged him and shifted the 
burden on Pool and his sureties; and secondly, that the suit 
of Cartwright, the last guardian, against Pool and his sure- 
ties included the same matter, and that the judgment and 
recovery therein are res adjudicata and conclude the relator 
from again litigating for the same thing in this action. 
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In opposition to the defences set up by defendants, the 
plaintiff replies, insisting on the insufficiency of the mat- 
ters pleaded in bar, and alleging that the parties compro- 
mised with were entirely solvent and able to pay the whole 
of their debts; that this fact was well known and that they 
could have been made to pay the entire sum due, if Meads, 
the guardian, had exercised dona fidesand ordinary prudence 
in and about the business of lis wards. 

On the trial, His Honor reserving the questions of law 
involved in the defences aforesaid, submitted an issue to the 
jury as tothe solvency ofthe obligors at the time of the 
compromise; and the jury having responded that they were 
“goad for fifty cents in the dollar,” the court overruled the 
defences relied on and rendered judgment against the de- 
fendants for the difference between the sum received on the 
compromise and what the jury found the bonds to have 
been worth. And from this judgment the appeal is taken. 

Upon this appeal, the question for our determination is 
as to the legal sufficiency of the several matters relied on in 
the answer, to constitute a bar to the maintenance of this 
action. 

By express provision of the statute law, the judge of pro- 
bate may accept the resignation of a guardian and discharge 
him, if he shall exhibit his account for settlement, and the 
judge of probate is satisfied that he has been faithful and 
has truly accounted, and a competent person can be got to 
succeed him. But such resignation is authorized with a 
continuing liability in relation to all matters connected with 
the trust before the resignation. Bat. Rev., ch. 58, § 45, 

In accordance with this statute, Meads exhibited his ac- 
count, (a copy of which comes up to this court as a part of 
the record) debiting himself with the two bonds of the ward 
and taking a credit therein for the loss by the compromise, 
and the same was accepted and filed, and thereupon Pool 
was appointed and qualified as his successor. In this state 


24 IN THE SUPREME COURT. 


LuToN v. WILCOX. 


of things, if any liability was incurred by Meads by reason 
of the compromise, it was the duty of Pool to assert it by 
action or otherwise; and in case of his default, then the 
ward had a cause of action against Meads for his breach of 
duty, and also against Pool for his omission to make him 
responsible therefor. Harris v. Harrison, 78 N. C., 202. This 
liability on the part of Meads was not enforced by Pool, 
but on the contrary, it appears from a comparison of his 
receipt to Meads with the account settled with the probate 
judge at the resignation of Meads, and also from the state- 
ment of the case of appeal, that-the only sum accounted 
for and paid over to Pool was the amount received en the 
compromise. If this be so, then, as no accountability for 
this matter was enforced against Meads, the liability to an- 
swer for the alleged breach, if any there was, stiil continues, 
and no bar exists to the prosecution of the present action 
by the ward herself. | 

The other point made and ruled against defendants in 
the court below, was, that on the resignation of Pool, Cart- 
wright, who succeeded him in the guardianship, brought 
suit on the guardian bond of said Pool for an account and 
payment over of the fands of the ward, and that the loss 
by the compromise, which is the ground and scope of the 
present suit, was passed upon and adjudged in that action, 
and that the legal effect of the judgment therein is to con- 
clude the relator from drawing the same matter into litiga- 
tion again. 

The judgment recovered was between different parties 
from the present action and the amount thereof is uncol- 
lectible by reason of the insolvency of Pool and his sureties. 
Even if it included accountability for the matters, for which 
this action is brought, it surely can not be that a fruitless 
judgment against Pool, the second guardian, will defeat the 
ward’s suit on the bond of Meads who committed the breach 
of duty complained of and whose liability is expressly con- 
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tinued, notwithstanding the acceptance of his resignation as 
guardian. Bat. Rev., ch. 53, § 45. 

But the judgment pleaded, if otherwise a good bar, is un- 
availing, for the reason that it is not shown that the same 
matter was therein drawn into issue and passed upon. The 
defendants, on whom it was incumbent to make the proof, 
do not set out the record of the former action, so that this 
court can see what was in issue. They merely send up as 
a part of the case of appeal an extract from the complaint 
in these words, “that C. C. Pool reduced into his possession 
all the estate of his ward, to the amount of fifteen hundred 
dollars, or some large sum, shortly after he qualified as 
guardian.” From this form of allegation it is obvious that 
the failure of Pool to hold Meads responsible for the loss on 
the compromise, was not specially assigned as a breach of 
his bond, but on the contrary the ground of the action was 
confined to a recovery for what he had received from Meads 
and did not extend to what he ought to have received. And 
in exact consistency with the import of the record, so far 
as furnished, it is stated in the case of appeal by the judge, 
that on the former action the recovery was had for the 
amount received: by Pool from Meads, and no more; and 
that there was no reference in the pleadings, or on the trial 
to the loss.sustained by the ward by the compromise now 
complained of, 

We, therefore, hold that accountability for the sum sought 
to be recovered in this action was not a matter in issue, and 
passed upon in the former action of Cartwright against 
Pool, and that the defence of res adjudicata was properly 
overruled by the court below. 

Having seen that the defences urged by defendants are 
untenable in law, it remains to consider what judgment 
should have been rendered upon the facts found. 

His Honor submitted only one issue to the jury, and that 
was 9s to the solvency of the two bonds of the ward at the 
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time of the compromise, and to that the jury responded that 
“they were good for fifty centsin the dollar.” No issue was 
put to the jury as to the allegation of a knowledge on the 
part of Meads of the solvency of the debtors to the ward, 
equal to the payment of a larger sum than he received, and 
of his failure to exercise due diligence to secure or collect 
the whole. So we have no fact in the record on which the 
legal conclusion of negligence rests, except that the bonds 
at the date of the compromise were worth fifty cents in the 
dollar. Does that fact alone warrant the legal inference of 
negligence ? 

The rule of diligence established by the decided cases is, 
that a guardian in the management of his ward’s estate 
must act in good faith, and with that care and judgment 
that a man of ordinary prudence exercises in his own affairs. 
Covington v. Leak, 67 N. C., 8€3; Freeman v. Wilson, 74 N. 
C., 869; Cummings v. Mebane, 63 N, C., 315. 

No fraud is imputed to Meads in the making of the com- 
promise, but it is alleged he did not employ that skill, at- 
tention and judgment in the ward’s behalf which a prudent 
man would have bestowed in his own affairs under the same 
circumstances. The guardian received twenty-five cents in 
the dollar on one of the bonds, and thirty-three and one- 
third cents in the dollar on the other, when they were good, 
as the jury find, for fifty cents in the dollar. The worth of 
the notes, as found by the jury, should have been received, 
if by the exercise of ordinary prudence it might have been ; 
the guardian, however, accepted a compromise at a less sum 
and surrendered up the ward’s notes. | 

The presumption being, as to the matter of the com pro- 
mise, in favor of the guardian, the burden of proof of negli- 
gence was on the relator, and it seems to us that an issue 
should have been submitted to the jury involving inquiry 
whether the compromise made ata less sum than the ob- 
ligors were able to pay, was made in the exercise of ordinary 
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attention and an honest judgment about the ward’s affairs, 
having regard to the number bound for each bond, their 
then ability to recover the debts and their prospects of fu- 
ture ability to pay the whole. | 

Without some further inquiry as to the due diligence of 
the guardian, we think the legal inference of negligence did 
not arise upon the fact found by the jury, and the judgment 
of the court is therefore erroneous. 

The judgment of the court must be reversed, and it is so 
ordered, and this will be certified to the end thata new trial 
be had in conformity to the ruling of this court. 

Error. Venire de novo. 


JAMES M. CORBIN v. BERRY & McGOWAN. 
Supplementary Proceedings—Receiver—Appeal. 


1. Under the act of 1877, ch, 228, modified by the act of 1879, ch. 63, mo- 
tions for the appointment of a receiver may be made before the resi- 
dent judge of the district, or one assigned to the district, or one hold- 
ing the courts thereof by exchange, at the option of the mover. 

2. While it is the duty of a Judge appointing a reeciver under section 
270, of the Code, to ascertain if other supplemental proceedings are 
pending against the judgment debtor, and if so, to notify the plain- 
tiffs therein of all proceedings before him, yet a failure to do so does 
not require the reversal of an order appointing a receiver, where sone 
of the creditors actually appear and make themselves parties, and all 
have an opportunity to interpose before the final distribution of the 
fund, 


* 
Note 


An appeal does not lie from an order that several defendants pay 
over a sum 77 solido, for that, such an order was not founded on a pre- 
liminary finding, on competent evidence, that the fund was under 
their joint control; since ample relief may be had by showing, in an- 
swer to a contempt rule against any individual debtor for not paying 


tee 
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over, that the property was not at his disposal; and especially is this 
_ 80 when no exception to the evidence in support of the order is made 
in the court below. 


(Meekins vy. Tatem, 79 N. C., 546; Whissenhunt v. Jones, 80 N. C., 348; 
Bank v. Graham, 82 N. C., 489, cited and approved.) 


SUPPLEMENTAL PRroceEpines heard at Chambers in New- 
bern on the 31st of January, 1880, before Seymour, J. 

The following creditors of the defendants, Reuben H. 
Berry and John McGowan, partners trading under the name 
and style of Berry & McGowan, to-wit, James M. Corbin, 
Wilson, Palmer & Co.,P. T. George & Co., and Henry 
Welsh, after due preliminary steps of executions issued and 
a return of “unsatisfied” by the sheriff, applied to His 
Honor, A. S. Seymour, the resident judge of the second 
judicial district, for proceedings supplemental to execution, 
on or about the 26th of January, 1880. 

The order of examination was issued as prayed for and 
served on the defendants, and by consent of the said cred- 
itors and the judgment debtors, the execution of the order 
was adjourned to the 3lst day of January, at the chambers 
of His Honor in Newbern, when the parties appeared, and 
after objection made and overruled of a want of jurisdiction 
in His Honor over the proceedings, on the ground that he 
was assigned to hold the spring term of the courts in the 
5th judicial district, the examination was proceeded with. 

Upon the examination of defendants and other witnesses, 
(made a part of the judge’s statement of the case of appeal) 
His Honor found as facts that the judgment debtors had on 
hand on the 1st of September, money and stock of the 
value of $11,750, that they had sold their goods at cost 
prices and that after deducting goods transferred to one 
Wolfenden at $4,200, claimed by the creditors to have been 
fraudulently assigned, and also for all debts paid, and fam- 
ily expenses, and a personal property exemption of $500 to 
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each of them, the defendants had in hand at the date of 
the institution of these preceedings $1,006 in money. And 
on motion of the creditors His Honor appointed W. G. 
Brinson receiver, with special duty to institute action to try 
the validity of the transfer of goods.to Wolfenden, and or- 
dered the defendants to pay over to him as receiver the 
sum of $1,006, so found in their hands as aforesaid. 

From this judgment the appeal is taken, and from the 
statement of the case accompanying the record the mate- 
rial facts above stated appear ;'and besides these facts, His 
Honor, at the requests of defendant, states his belief to be 
that other supplementary proceedings against the defend- 
ants were pending before the clerk at the institution of 
those begun before him, but that no evidence nor statement 
of the existence of such had been made at and during the 
trial before him. 


Mr. Wm. W. Clark, for plaintiff. 
Messys. Green & Stevenson, for defendants. 


DixLaRD, J., after stating the case. Several exceptions 
were taken by the appellant in the argument before us, 
which do not appear from the record to have been taken in 
the court below, and we will not therefore consider them, 
but confine our consideration, according to the well estab- 
lished rule, to such exceptions as are stated in the case of 
appeal, and such as are allowable for the first time in this 
court, respecting a want of jurisdiction in the court, or 
where upon the facts of the case the party has no ground 
of relief. Meekins v. Tatem, 79 N. C.. 546; Whissenhunt v. 
Jones, 80 N. C., 848, and Bank v. Graham, 82 N. C., 489. . 

Under this restriction of the appellate powers of this 
court, the first exception for our consideration is the one 
taken to the jurisdiction of His Honor, A. S, Seymour, over 
the supplementary proceedings in this case. 
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By the act of 1876-'77, ch. 223, jurisdiction was conferred 
in the matter of appointing receivers and granting injunc- 
tions upon the resident judge, while the one assigned to the 
district was absent therefrom, but with exclusive jurisdic- 
tion of such proceedings in the judge assigned to a district 
or holding courts therein by exchange, when he should be 
in the district, and by the act of 1879, ch. 63, the foregoing 
act was modified, so that such proceedings might be had 
either before the resident judge or one assigned to the dis- 
trict or one holding the courts there by exchange, at the 
pleasure of the party. Now this court taking judicial no- 
tice of the term of the courts, when holden, and by whom, 
knows that the last term attached to the fall circuit of the 
second district was held by Judge Avery in Wake, begin- 
ning on the first Monday in January, 1880, and necessarily 
ending the 24th of the month, and also that the first court 
of the spring terms, 1880, of the same circuit, to which 
Judge Gudger was assigned, was not held until the second 
Monday in February; so that there was an interval be- 
tween the fall riding of 1879 and the spring riding of 1880, 
of sixteen days. During this interval and before Judge 
Gudger came into the district, His Honor, A. 8S. Seymour, 
the judge residing within the second district at Newbern, 
took cognizance of the supplementary proceedings and ap- 
pointed a receiver in this case. Itis manifest as it seems 
to us, that by the express allowance of these tavo statutes, 
Judge Seymour had jurisdiction, as he was the resident 
judge, and the time had not arrived for him to go into the 
fifth district, nor for Judge Gudger to come into the second 
district, and we therefore hold there .was no error in over- 
ruling the defendants’ exception on this point. 

It was next objected, that supposing the jurisdiction to 
be in Judge Seymour, there were other creditors who had 
supplementary proceedings pending before the clerk, and 
that the appointment .of the receiver, without notice -to 
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them, was error. The law prescribes that there shall be 
but one receiver of the property of a judgment debtor to 
prevent a conflict of authority between the courts having a 
concurrent Jurisdiction over the subject; and upon the idea 
that the appointment of a receiver is a taking of the prop- 
erty into the hands of the court, it is held that such receiver 
holds not for the creditor only on whose application he is 
appointed, but for all others having similar proceedings, 
and hence it is provided that the judge making the appoint- 
ment shall ascertain, if practicable, and notify all such 
creditors of the application for the appointment, and of all 
subsequent proceedings in relation to said receivership. C. 
C. P., § 270. 

Unquestionably it was the duty of the judge to ascertain 
who had pending proceedings, and to notify them to appear 
vefore him, and it appears from the statement of the case of 
appeal that several did appear and consented to have all 
the cases heard as but one case. The judge acted upon the 
supposition that he had all before hin who were interested, 
and if it were not so, the defendants knew the fact, and 
upon their examination or otherwise through their counsel, 
should have given information of others if any; and still 
they may protect themselves against such proceedings by 
motion in the cause pending before the judge, in analogy to 
the right of a creditor in a suit for the administration of as- 
sets of an estate after decree of account, to stop suits at law 
on their separate demands. We therefore think the omis- 
sion of the judge to ascertain all the creditors having pend- 
ing supplementary proceedings does not require the reversal 
of the order appointing the receiver. 

The only remaining exception which we still consider is 
founded on the form of the order directing the defendants 
to pay over to the receiver the money found to be in their 
hands, Theerror is alleged to consist in that the order 
puts the obligation to pay jointly on the defendants, with- 
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out any finding or evidence of a joint holding or control of 
the funds, A sufficient answer is, that the judge finds as a 
fact that the defendants sold their stock of goods jointly at 
cost prices, and no question of joint liability in point of law 
or fact was made in the court bolow. Therefore, consistent- 
ly with the established rule, no exception as to that could . 
be taken for the first time here. But if it were advisable to 
consider of it, it is not seen that any injury can arise to 
either of the defendants, for, upon the supposition that 
either of them is unable to perform the order of payment to 
the receiver by reason of the fact that the funds may be in 
the hands of the other, and beyond his control, a day will 
be had to raise the sufficiency of such fact as cause against 
attachment for the contempt, on a rule to show cause which 
must necessarily be served before the attachment will be or- 
dered. We must therefore declare our opinion to be that 
there is no error in the proceedings and order appointing a 
receiver in the court below, and this will be certified to the 
end that further progress be made according to law. 
No error. Affirmed. 


1. ANNIE WORMELL v. GEO. W. NASON, 
Mortgage Sale of Personalty— Where made—Presence of Property. 


Where personal property of a ponderous nature (e, g. printing presses 
and stands) are conveyed by mortgage with a general power of sale, 
unrestricted as to the place of such sale, the purchaser of the property 
at an auction had in exeention of the power, at the court house door, 
in about fifty yards of the place where the property is located and in 
use, (the same being accessible to all who might wish to inspect it) 
passes a title which, if impeachable at all, can only be questioned by 
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the mortgagor and those claiming under him, and cannot be contro- 
verted by a stranger. 


(Hollowell v. Skinner, 4 Ired,, 165; McNeeley v. Hart, 8 Ired., 192, cited 
and approved.) | 


Crvin Actron tried at Fall Term, 1879, of Craven Supe- 
rior Court, before Avery, J. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 


Messrs. A. G. Hubbard and H. R. Bryan for plaintiff. 
Messrs. Green & Stevenson, for defendant. 


DiLtLarRD, J. The plaintiff in her complaint alleges that 
she is the owner and entitled to the possession of two print- 
ing presses, stands and printing material of great value, and 
that defendant detains the same; and the defendant by his 
answer, not claiming any right in himself, denies the own- 
ership of the plaintiff and the wrongful detention by himself. 
Upon this state of the controversy, the court below submit- 
ted issues to the jury involving inquiry into the plaintiff’s 
ownership of the property, the detention thereof by the de- 
fendant, and the value of the same. On the trial, as stated 
in the judge’s case of appeal, it was admitted that the title to. 
the property sued for was in one Jesse L. Nason on the first 
day of May, 1873, and that on that day he conveyed it by a 
deed of mortgage with power of sale, duly proved and regis- 
tered in Craven county, to E. S. Wormell to secure a debt 
to him, and that the said debt with the mortgage as its in- 
cident was afterwards assigned by E. 8. Wormell, the mort- 
gagee, to Josiah Packard, Jr. And it was in evidence that 
the articles in controversy were sold by E. S. Wormell by 
virtue of the power contained in the mortgage, and under a 
power of attorney from Packard, the assignee, at public auc- 
tion at the court house door, when and where the plaintiff 
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became the purchaser, and that said property was not ac- 
tually present at the sale, being ponderous and difficult to 
remove, but was near by in a room about fifty yards distant 
from the court house door, and then being used in printing. 

Upon the case of title in the plaintiff thus made, the 
plaintiff rested, and thereupon the defendant took the posi- 
tion that the sale did not avail to pass title to the plaintiff, 
for the reason that the property was not present at the court 
house door at the time of the sale, and he moved the court so 
to ruleand instruct the jury. The court refused to hold and 
instruct the jury as requested, and defendant excepted. 

The defendant, in support of the issues on his part, pro- 
posed to show title out of the plaintiff, and to that end 
offered and was allowed (against the objection of the plain- 
tiff) to putin evidence a deed of mortgage of the same 
property by E.S. Wormell, the mortgagee in the deed first 
above mentioned, and by Kilburn and others, to Jesse L. 
Nason, which said last deed was executed subsequently to 
the probate and registration of the deed under which plain- 
tiff claims, and after the sale thereunder to the plaintiff. 

To combat the force and effect of this matter of avoidance 
on the part of defendant, the plaintiff introduced evidence 
tending to show that the deed put in evidence was deposited 
with the subscribing witness, as an escrow, and had been 
improperly obtained and registered without the perform- 
ance of the conditions on which it was to have been deliv- 
ered; and in turn, the defendant adduced evidence to 
counteract the plaintiff’s impeaching evidence, both sides 
taking exception to the admission and rejection of evidence 
in relation to said deed, of which no particular mention 
need be made, as the decision of the appeal is put upon a 
point which renders their consideration unnecessary. 

The jury, in response to the issue submitted to them, in 
substance found the ownership of the property sued for to 
be in the plaintiff, a wrongful detention by the defendant, 
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and fixed the value of the articles at two thousand dollars, 
and from the judgment of the court rendered on the verdict, 
the defendant appeals. 

The error in law complained of by iceatiant is assigned 
to be in the refusal of His Honor to instruct the jury as 
requested, that no title passed to the plaintiff under the sale 
at the court house door, because the goods were not then 
actually present at the door of the court house. From the 
terms of the instruction asked, obviously no question was 
made of the existence of a valid power of sale in the mort- 
gage, nor of the fact of a sale had in pursuance of the mort- 
gage. And therefore, we are to assume that the sale under 
which the plaintiff claims had these and ail other elements 
of a sale passing the title, unless the want of the presence of 
the articles at the door of the court house at the time, as 
particularized in the request, was a defect which rendered 
the sale void and not merely voidable. The question then 
is, was the presence of the presses, stands and material at 
the court house door an essential, without which the title 
could not and did not pass to the plaintiff? 

It cannot be doubted that a debtor may convey his per- 
sonal property to his creditor as a security for his debt by 
what is technically known as a mortgage; or he may, with 
a view to save from the inconvenience and delay of a resort 
to court for foreclosure, superadd a power to the creditor in 
default of payment, to sell and pay himself. The debtor 
may confer such power in terms special as to the time and 
place of sale and the manner of the sale, or he may give a 
power of sale general and unrestricted, which last we take 
to have been the form of the power in this instance, inas- 
much as the statement in the judge’s case is of a mere gene- 
ral power. And if it were not so, it was the duty of the 
appellant to have had itso to appear. Taking the mort- 
gagee in this case to have had such general power to sell, 
then,-having the legal title in him, he could sell according 
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to his discretion, en masse, or separately, at the court house 
door with the property present, or with it in the room fifty 
yards distant, where parties wishing to buy could have the 
advantage of seeing it in position and in actual use; and a 
bargain struck, whether in the presence or absence of the 
goods, vested the title at once as between the parties, with 
the right in the vendee on payment of the price to have the 
possession delivered to him, or to take the possession, or to 
sue for it, except, perhaps, when there was an adverse pos- 
session in another at the time of the sale. 2 Blackstone, 
447; 2 Kent, 492; 2 Jones on Mortgages, § 1902; Wilson v. 
South Park, &., 70 UL., 46. 

The utmost that ‘ale be claimed from the sale’s being 
made away from the property, was an equity to avoid the 
sale and have a resale, as against the mortgagee and the 
purchaser with notice of, or a complicity in, any unfairness 
in the sale. And this isa right in the mortgagor or some 
one claiming under him as assignee or creditor, and extends 
not to a stranger, in analogy to the rule in execution sales, 
which excludes all persons other than the debtor and those 
claiming under or through him, from questioning the trans- 
fer of the title by reason of an irregularity in the manner of 
the sale: Hollowell y. Skinner, 4 Ired.,165; MeNeeley v. Hart, 
8 Ired., 492. 

Applying these principles, then we have this case: The 
plaintiff by her purchase, no one being in adverse possession 
at the sale, acquired the legal title which was in E. 8. Wor- 
mell, the mortgagee, voidable at the most only at the in- 
stance of the mortgagor, or some one claiming by or through 
him; and in this action to recover the property, the de- 
fendant having no claim as creditor or otherwise under the 
mortgagor, officiously seeks to defeat the recovery for an 
alleged irregularity in the sale, of which Jesse L. Nason, the 
mortgagor, has never complained for himself. 

We think the sale as made did noi fail to pass the title to 


JUNE TERM, 1880. 87 


WORMELL v. NASON. 
the articles sued for by reason of the fact that the goods 
were not present at the place of sale at the time thereof, and 
His Honor was in no error in refusing to charge the jury 
as requested. | 

In the progress of the trial, after the refusal of the ee 
to give the instruction prayed for (as to which there was no 
error as above mentioned) the defendant ee a deed 
of mortgage on the same property, executed by E. 8. Wor- 
mell, Kilburn and others, subsequently to the probate and 
registration of the deed under which the plaintiff claims, 
and after the sale to the plaintiff, and several exceptions 
were taken to the admission of the same in evidence, and to 
other evidence bearing upon the question of its delivery as 
an escrow, and the performance of the conditions on which 
it was to have been delivered, but it is immaterial now to 
consider them. 

According to the statement of the case by the judge, it 
was admitied on the trial that the title to the presses and 
other articles was in the mortgagor at the execution of the 
deed under which the plaintiff claims. And if so, then, it 
being decided that the sale passed the legal title to the 
plaintiff, the deed offered in evidence by the defendant to 
show title out of the plaintiff had not and could not by 
possibility have any such effect, for the reason that 1t was 
subsequent to her purchase, and she was not a party to the 
deed. It is therefore immaterial, the sufficiency of the pre- 
vious sale to the plaintiff being established, to consider of 
the effect of the said deed subsequently executed by E58. 
Wormell to show title out of the plaintiff when she was not 
a party thereto... 

There is vo error, and the judgment of the court below is 
affirmed. 

No error. Affirmed. 
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GOVERNOR ex. rel. TRUSTEES OF UNIVERSITY OF N.C. v. R. 


W. LASSITER and others. 


Discontinuance— Reference— Notice—- Laceptions—Altorney and 


Client—Appearance—LHacusable Neglect. 


. Under our present practice, a failure to take a Judgment by default as 
soon as the same is allowable does not work a discontinuance. 


. A reference to hear and determine all matters in controversy, under 


C.C. P., §§ 240, 245, precedes any adjudication by the court of the lia- 
bility of the parties. 


. When a defendant bas been brought into court by the service of pro- 


cess he is charged with notice of whatever action the court may take 
while the suit is pending. 


|. Exceptions to a referee’s report may be filed at the term to which it 


is made. 


5. Ifan attorney appear, and judgment be entered against his client, 


the court wili not set it aside, though the attorney had no warrant, tf 
he be solvent and able to respond in damages for his officiousness. 


3. Where a defendant has been served with a summons, but neglects to 


employ counsel to represent him im the action, remains away from the 
place of trial, and contents himself with such information as to the pro- 
gress of the cause as he can get by correspondence with persons under 
no legal obligation to furnish the requisite intelligence, he is not enti- 
tled to have a final judgment in the cause set aside under C. C. P., § 
133, as having resulted from excusable neglect. 


(Sparrow v. Trustees, 77 N. C., 35; Collier v. Bank, 1 Dev. & Bat. Eq., 


328; Stone v. Latham, 68 N. C., 421; Clayton v. Jones, Ib., 497; Me- 
Daniel v. Watkins, 76 N. C., 899; Mabry v. Irwin, 78 N. C., 463; State 
v. Peebles, 67 N. C., 97; Waddell v. Wood, G4 N. C., 624; Sluder vy, 
Rollins, 76 N C., 271; Hodgin v. Matthews, 81 N.C., 289; Codd v. 
O* Hagan, 1b,, 298; Kerchner v. Baker, 82 N. C., 169, cited and ap- 


proved.) 


Morion to vacate a judgment heard at January Special 


Term, 1880, of Wake Superior Court, before Avery, J. 


Motion allowed and plaintiff appealed. 
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Messrs. Battle & Mordecai, G. V. Strong and A. M. Lewis, 
for plaintiff. 

Messrs. Reade, Busbee & Bushee and Merrimon, Fuller & 
Fuller, for defendant. 


Smita, C.J. The action to recover funds belonging to 
the University in the hands of the defendant Lassiter, 
former treasurer, 1s brought against him and the other de- 
fendants, sureties to his official bond. The summons was 
served on the defendants Lassiter and Jones in March, 1876, 
and an alzes on the defendant Winstead, May 30 thereafter. 
At the return term of the original process, the plaintiff’s 
complaint was filed, and the defendants, represented by D. 
G. Fowle, as their attorney, put in their answer, to which 
there was a replication. 

The cause was continued, and at spring term, 1878, refer- 
red to E. R. Stamps who made his report to February term, 
1879, finding the sum of $4,918.09 due the plaintiff. No 
exceptions were taken, and at the second term thereafter, 
held in August, judgment was entered against all the de- 
fendants for the amount reported by the referee. 

At January term, 1880, the defendant Winstead moved to 
set aside the judgment against himself for the following rea- 
sons: 1. The judgment was irregular and against the course 
of the court; 2. The failure to make defence was excusable 
neglect under C. ©. P., § 188. 

In support of his motion the defendant offered his own 
and the affidavit of his co-defendant Jones, from which His 
Honor finds, in addition to what appears upon the face of 
the record, these facts : 

The defendant employed no counsel to appear for him 
before the court or before the referec. The attorney who 
undertook to represent the defendants under the belief that 
his employment was for all, was, in fact, retained by the 
said Lassiter, but not by Winstead himself. The defendant. 
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labored under the impression that the suit was for a money 
demand not exceeding $300, and had no disposition to con- 
test the plaintiff’s claim thereto. 

There are additional matters contained in his affidavit, 
which not being found by His Honor, are not properly 
before us, and we are not at liberty to look into the evidence 
to see what is stated, whether sent up and made part of the 
case or not, unless the court finds as facts whatever is therein 
testified. Yet as the defendant may be misled as to the 
effect of annexing the affidavit to the case prepared for re- 
view, we have looked into it to ascertain whether the merits 
of his application would be materially and injuriously af- 
fected by the exclusion, and require a remanding of the 
cause for a further finding. Upon the examination, we 
discover no matter averred which, if proved, would change 
favorably to the defendant the complexion of his case as 
presented by the judge. Those outside statements are in 
substance : | 

That the defendant had no notice of the order of refer- 
ence, nor of the action of the referee under it; and that upon 
information it was in part based upon unsworn declarations 
of witnesses. That he learned from his principal that the 
dispute was about a small sum retained as arrears of his 
salary, and that his bank account and the trust fund had 
been placed at the disposal of his successor, among which 
were several state bonds, pledged for the re-payment of less 
than $500 borrowed and held as due him, and to meet the 
expenses of the suit. That on being served with process, he 
wrote both to said Lassiter and the new treasurer, enquiring 
as to the subject matter in controversy, and was informed 
by the former that it was to recover the money claimed and 
withheld for the reason mentioned, and from the latter re- 
ceived a brief reply to the effect that he knew little about 
the suit, and would refer the letter of enquiry to some one 
who would give the information sought, and that he never 
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did understand or suppose that the matter involved was of 
any moment. 

It is not suggested that the interests of all the defendants 
were not diligently looked after by their attorney, and every 
legitimate defence set up in their behalf, nor that the report 
of the referee and the judgment thereon are not correct. 

The vacation of the judgment is demanded for alleged 
irregularities in the proceedings thus specified : 

1. The failure to take judgment by default worked a dis- 
continuance and put the defendant out of court. 

2, An adjudication of liability ought to have preceded 
the reference. 

3. The referee failed to give notice of the time and place 
of entering upon his duties. 

4, He heard and acted on evidence not given in on oath. 

1. The strictness of the ancient rules of pleading and 
practice has not prevailed in this state, and has given place 
to the new system whose rules and regulations are pre- 
scribed by positive law. The reference in this case was not 
merely to have an account stated between the parties, but 
to have the entire matters in controversy heard and deter- 
mined by the referee, as provided in C.C. P., §§ 240 and 
245, and precedes any adjudication of the court. : 

2, The referee’s report shows that notice was given to the 
parties, by which we understand it was given to their com- 
mon attorney, who was or could have been present during 
the execution of the order, and then have made objection to 
the admission of improper evidence. 

3. But in legal contemplation, the defendant was in court 
by the service of the summons, and is charged with notice 
of whatever action the court has taken during the pendency 
of the suit. Sparrow vy. Trustees of Davidson College, 77 N.C., 
385. “As our terms,” remarks Rurrin, ©. J., in Collier »v. 
Bank, 1 Dev. & Bat. Eq., 328, referring tothe English Clan- 
cery practice, “are at certain and short intervals, parties 
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are charged with the knowledge of all the orders made in 
the cause, without service of a copy unless specially direct- 
ed ;” and this is cited and approved in Stone v. Latham, 68 
N. C., 421, and Clayton v. Jones, Ibid., 497. Soa defendant, 
suffering judgment by default, is charged with knowledge 
of the fact. McDaniel v. Watkins, 76 N.C., 399, and this 
proposition is assuined in Mabry v. Erwin, 78 N. C., 46. 

4. Exceptions to the report could have been filed at the 

term to which it was made, State v. Peebles, 67 N. C., 97, and 
the failure of the defendant then to make them is the result 
of his own inattention and negligence. 
5. But the defendants were, in fact, represented by an 
attorney of record, who, whether with or without authority, 
alike unknown to the plaintiff, assumed to act as such for 
all, and if the complaining defendant was ignorant of his 
appearance, it was because of his persistent absence from the 
court, and disregard of his own interests, and his position 
is the same as if he had full knowledge. If an attorney 
appears and judgment is entered against his client, the court 
will not set aside the judgment, though the attorney had no 
warrant, if the attorney be able and responsible. Bacon’s 
Abr. Att. B., p. 486. 

Chancellor Kent, then Chief Justice, in Denton v. Noyes, 
6 John., 295, lays down the true rule, with modification, in 
these words: “ An attorhey of this court appears for the de- 
fendant to a writ which has been sued out, but not served, 
and he afterwards confesses judgment. Ifthe attorney has 
acted without authority, the defendant has his remedy 
against him, but the judgment is still regular, and the ap- 
pearance entered by the attorney without warrant, is a good 
appearance to the court.” 

“Tf the attorney for the defendant,’ he continues, “ be 
not responsible or perfectly competent to answer to his as- 
sumed client, the court will relieve the party against the 
judgment, for otherwise a party might be undone. I am 
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willing to go still further, and in every such case, let the 
defendant in toa defence of the suit. To carry an inter- 
ference farther, beyond this point, would be forgetting that 
there is another party in the cause, equally entitled to our 
protection.” 

In Jackson v. Stewart, Lbid., 34, the court declares: ‘It is 
the course of the K. B., said Hon, C. J., when an attorney 
takes upon himself to appear, to look no further but to pro- 
ceed as if the attorney had sufficient authority and to leave 
the party to his action against him.” 

The same doctrine is affirmed in State v. McLaughlin, 28 
Cal., 668; Schirling v. Scites, 41 Miss., 644, and in Smith v. 
Bowditch, 7 Allen, 187. 

In the last case the court say: “The defendant had a 
right to look to the record and if the person, whose name is 
there as attorney, acted without authority and the plaintiff 
is thereby injured, the remedy is by action for damages.” 

More forcibly does the doctrine apply to a case where the 
defendant has been served with process and is thereby in 
court. Whatever may be said about irregularities permit- 
ted during the progress of the cause they are cured by a 
final judgment, itself in all respects regular, and entered 
without objection, and the defendant cannot complain of 
what before transpired. 

6. The defendant further contends that under the circum- 
stances his neglect to appear is excusable under C. C. P., § 
183, and for this reason the judgment against him should 
be annulled. Admitting the truthfulness of every state- 
ment in the affidavit and the imputation of negligence, the 
absence of which authorizes relief, remains unremoved. 
The defendant is sued in May, 1876, reference ordered in 
the spring of 1878, the report made in February, 1879, and 
final judgment entered in August of that year. During 
this whole period the defendant employs no attorney or 
agent, gives no personal attention to the case, content with 
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writing two letters of enquiry from neither of which does 
he derive any definite information of the extent of the 
plaintiff’s claim, and is aroused to activity and diligence 
only after ‘final judgment. Ifa party may thus slumber 
when he should be alert, and make no effort for his own 
protection, the court will not patiently listen to the sugges- 
tion that no legal culpability attaches to such conduct. The 
construction of the statute has been so often before the court 
that we will only callattention to some of the many decided 
cases conclusive upon the point. Waddell v. Wood, 64 N. C., 
624; Sluder v. follins, 76 N. C., 271; Hodgin v. Matthews, 81 
N. C., 289; Codd v. O'Hagan, Ibid., 293; Kerchner v. Baker, 
82 N. C., 169. 

In our view neither ground upon which the motion is 
put warrants the vacation of the judgment, and the ruling 
of the court thereon is erroneous, The judgment below 
must therefore be reversed aud it is so ordered. 

Error. Reversed. 


J. NICHOLSON, County Treasurer, v. J. H. COX, Sheriff, and others, 
Married Woman—Service of Summons. 


1. The acéeptance of service of summons by a married woman gives the 
court jurisdiction of the person, and authorizes further proceedings 
according to the course and practice of the court. 

2. Since the act suspending the code, it is not necessary that written ac- 
ceptance of service endorsed on asummons returnable to a term of 
court should state the ééme or place of such service. 

(Allen v. Shields, 72 N. C., 504; Moore v. Gidney, 75 N. C., 34, cited and 
approved.) 
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MoTIon under section 133 of the Code to set aside a judg- 
ment, heard at Spring Term, 1880, of PeERquiMans Superior 
Court, before Graves, J. 

The facts in the case are sufficiently stated by Mr. Justice 
DILLARD in delivering the opinion of this court. ‘The feme 
defendant, Mrs. Jordan, appealed from the judgment below. 


Mr. J. W. Albertson, for plaintiff. 
Messrs. Pruden & Shaw, for defendant. 


DittaRp, J. The defendant, M.I. Jordan, wife of A. 8. 
Jordan; and her husband, became sureties to the bond of 
Cox as sheriff, and the execution of the bond by the wife 
was without the written assent of her husband, and the 
sheriff having made default, in not paying over the county 
taxes to the plaintiff as treasurer, a suit was instituted and 
the summons was returned into court with an admission of 
service endorsed thereon, subscribed by Jordan and his 
wife in their proper handwritings. The suit went to judg- 
ment by default and thereupon the defendant M. I. Jordan 
moved to vacate the judgment as to herself under section 
133 of the code, on the ground of irregularity alleged to 
consist in the manner of the service of the summons, and 
upon the ground of surprise and excusable neglect. 

His Honor ruled against the ground of irregularity and 
in favor of the defendant, the feme covert, on the ground of 
surprise and excusable neglect, and from that judgment 
both sides appeal, the defendant assigning error, in that, 
His Honor held the acceptance of service of the summons 
by her as legally sufficient to constitute the cause in court 
as to her. | 

Upon the defendant’s appeal the questions are: Cana 
married woman admit or accept service in writing of a suin- 
mons by which an action is commenced, and if she can, 
then is her acceptance in this particular case legally suffi- 
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cient.to authorize the court to proceed to judgment thereon. 
It is argued that an infant cannot accept service of a sum- 
mons, but that the same must be served personally, in all 
cases where the infant is without a general or testamentary 
guardian, and upon the same reason the summons must be 
served on a married woman. An infant cannot accept or 
admit service, for the reason that when without a general 
guardian no proceedings can ‘be had without a guardian 
appointed ad litem, and no such guardian can be appointed 
by a court except in conformity to our statute, which, as 
construed by this court, is mandatory, that such appointment 
can only be made after personal service. Bat. Rev., ch. 17, 
§ 59; Allen v. Shields, 72 N. C., 504; Moore v. Gidney, 75 N. 
C., 34, 

Infancy is a disability and extends to all stages of a suit, 
including admission of service or acceptance of service as a 
mode of initiating a suit, aswell as all ulterior steps in the 
course of the same, and this proceeds on the theory to pre- 
vent fraud. No such reason exists now to hold the admis- 
sion or a ceptance of service of a summons by a married 
‘woman is Inoperative. She has now the capacity to have 
and ho’d her real and personal property, owned at the mar- 
riage, s well as her acquisitions during the coverture, as a 
‘separs e estate, and is competent to contract so as to affect 
her v >perty within certain limits, under the constitution 
of 18 : (Art. X,§ 6) and under the marriage act, chapter 
69 of Battle’s Revisal. And a feme covert is answerable out 
of her own estate for her debts and other causes of action 
before the marriage as well as on the contracts she is au- 
thorize | to make during the marriage, and in suits to en- 
force th it liability, while it is required that the husband be 
joined, she is expressly made competent by section fifteen of 
the marriage act, supra, to represent herself, if she will, as a 
feme sole, or with her consent to be represented by her hus: 
band. 7 
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The ability to defend an action being thus conferred, no 
good reason can be suggested as it seems to us, why her en- 
larged capacity in this respect should not be held to extend 
to any and all things usual and admissible to constitute a 
cause in court, such as appearing without summons, or the 
admission and acceptance of the service of a summons, as 
in the case of all other persons sua juris. 

It is our opinion therefore that the acceptance of service 
of the summons by a married woman will suffice to give 
the court jurisdiction of the person and authorize further 
proceedings according to the course and practice of the 
court. 

But it is said that although the acceptance of service may 
in general be sufficient, the acceptance in this particular 
case was ineffectual for the reason that the statute requires 
that the certificate or admission of service, in all cases other 
than service by publication, shall state the time and place 
of the service, whereas no such statement accompanies the 
acceptance of service endorsed on the summons in this ac- 
tion. See Bat. Rev., ch. 17, § 88. 

In our opinion that requirement has no application to a 
suit brought returnable to term. Formerly, when all ac- 
tions were returnable in the clerk’s office, the party sued 
was required to appear within a certain number of days ex- 
clusive of the day of service, In no case to be less than 
twenty days, with one day added for every twenty-five miles 
distance between the court house of the county in which 
the service was made, and the court house of the county at 
which the party was required to appear. Bat. Rev., ch. 17, 
§§ 78, 74. Then it was material, and still is in special pro- 
ceedings, to state the time and place of service so that the 
day of appearance may by computation be ascertained ; but 
now by the act suspending the code (acts 1868-69, ch. 76) 
the direction is, that in the cases cognizable at term, the 
sheriff shall summon the party to the next ensuing term of 
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the superior court, and shall serve the writ ten days before 
the term to which the same is returnable. This act ope- 
rates a repeal of the requisition in the code that the time 
and place of service be stated, as it is now in such cases not 
necessary in order to fix the appearance-day, the writ, of 
which the service is accepted, being on its face returnable to 
term, and the acceptance, although not dated, implying a 
service for the required number of days before the return 
day, leaving of course the provision of the code still in force 
as to all writs used to begin special proceedings. 

We hold, therefore, that the action was well constituted in 
court by the acceptance of service of the summons by the 
feme-defendant M. I. Jordan and her husband, and that the 
proceeding to judgment therein was according to the course 
and practice of the court, and is not open to the objection of 
irregularity. The judgment of the court below holding the 
acceptance of service sufficient is affirmed, and this will be 
certified. 

No error. Affirmed. 


J. NICHOLSON, County Treasurer, v. J. H. COX, Sheriff, and others, 
Married Woman—Excusable Neglect. 


Where a feme covert, sued with her husband and others as surety to an 
official bond, accepts service of the summons at the husband’s instance, 
relying upon him to employ counsel and defend the suit, and because 
of such reliance on her husband takes no steps in the matter person- 
ally, and judgment goes by default, a case of surprise and excusable 
neglect is presented which entitles her to have such Judgment set aside 
under C. C. P., § 133. 

Griel v. Vernon, 65 N. C.,76; Vick v. Pope, 81 N. C., 22; Harris v 
Jenkins, 72 N. C., 183, cited, distinguished and approved.) 
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- Morton to vacate a judgment under the Code, § 133, heard 
at Spring Term, 1580, of Perquimans Superior Court, be- 
fore Graves, J. | 
The court allowed the motion, and the plaintiff appealed. 
See preceding case. 


Mr. J. W. Albertson, for plaintiff. — 
Messrs. Pruden & Shaw, for defendant. 


DittArp, J. This was a motion to vacate a judgment 
for irregularity and for excusable neglect, and on the hear- 
ing according to the case of appeal made out by the judge 
the following facts appear: 

The defendant M.I. Jordan and her husband A. 8. Jor- 
dan, both signed the bond of Cox as sheriff, as sureties to- 
gether with others, and the signature of the feme covert was 
put on the bond in the presence of the husband without 
his consent in writing. The sheriff having made default 
in not paying over to plaintiff the taxes levied for county 
purposes, action was brought on his said bond, and the case 
was constituted in court as to Jordan and his wife, by an 
admission in writing endorsed on the summons in the 
words “service accepted” with their names underwritten 
by each. | 

As to the circumstances of the admission of service, His 
Honor finds that the husband carried the summons to the 
wife and told her to write her name upon it, and that she 
signed it because of the directions of her husband, without 
having it read or knowing its contents, and at the return 
term judgment by default was entered against all the obli- 
gors, including the feme covert, Mrs. M. I. Jordan. 

It is further found that the wife relied on her husband to 
employ counsel for her, and to see that a proper defence was 
made for her, and that because of that reliance, she took no 
action in the matter herself. That no defence was made to 
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the action by the husband either for himself or his wife, 
nor did he employ or speak to any attorney for that pur- 
pose, and the wife knew not of the rendition of the judg- 
ment until shortly thereafter execution was levied on her 
land, | 

Upon these facts the only ones deemed material to the 
view taken of the case by this court, His Honor ruled 
against the ground of irregularity alleged to consist in the 
manner of the service of the summons and sustained the 
motion to vacate the judgment as to the feme covert on the 
ground of surprise and excusable neglect, and from the 
judgment both sides appeal, the plaintiff assigning error in 
the legal conclusion of surprise and excusable neglect, and 
the defendant M. I. Jordan in theruling that her admission 
of service of the summons duly constituted the action in 
court as to her. 

We will first consider and pass upon the appeal of the 
plaintiff. 

The common law doctrines, as to the rights and powers of 
a husband in and over the property of the wife, and his 
liability for her contracts and torts before and during the 
coverture, and as to the wife’s capacity to have and hold 
property independently of the husband and to make con- 
tracts and be answerable therefor at law, have been greatly 
modified by the constitution of 1868 and subsequent 
legislation. And equally great has been the modification 
of the old rules regulating suits in court, to which the wife 
may be a party, in reference to the joinder of the husband 
therein and their respective capacities and duties in the 
conduct aud management of such suits. 

Since the enlarged capacity of a married woman to have 
a separate property, and to be responsible for liabilities 
dum sola, and on such contracts during the marriage, as by 
the marriage act (Bat. Rev., ch. 69,) she has power to make, it 
is provided by statute, that in actions concerning her separate 


JUNE TERM, 1880. OBL 


NICHOLSON %. Cox. 


property, a married woman may sue alone, and also may 
sue her husband, and be sued by him, but that in all other 
instances the husband must be joined. C.C.P,§ 56. And 
it is further enacted in the marriage act aforesaid, that in 
all actions against a married woman, a copy of the sum- 
mons shall be served on the husband, and on motion to the 
court the husband may be allowed, with the consent of the 
wife, to defend in her name and on her behalf, without 
being subject to have judgment entered against him for any 
liability of the wife before the marriage or on any contract 
of hers made during the marriage. 

From these changes of our law it results that it was open 
to question in this action, whether the suretyship of Mrs. 
M. I. Jordan on the bond of the sheriff was an obligation 
contracted in such manner and with such requisites as to 
make it in law binding on her, and it also results that the 
action brought was of such character as made it imperative 
to join the husband therein. 

- The husband was joined with his wife as required by the 
statute, and the cause was duly constituted in court, as we 
are to take it on the plaintiff’s appeal, but no appearance 
or defence was interposed by the wife for herself, nor by the 
husband for her, and the cause went to judgment by default. 
And now the question is whether, the regularity of the 
judgment being assumed, and all errors of law in the judg- 
ment being concluded as the same stood unreversed, there 
was any ground of surprise or excusable neglect upon the 
facts as found by His Honor on which to vacate said judg- 
ment and let in the feme covert to make her defence under 
C. C. P., § 188. 

- It seems to us that the design and effect of section 15, ch. 
69 of Bat. Rev., are to provide that the wife may, if she 
will, defend herself, and if she does not, then, that the hus- 
band may and ought to defend for her, with her consent ex- 
pressed or implied, and the connection of the husband is 
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required on the theory that the wife needs his advice and 
assistance in protecting her property, and that he can and 
will assist her, if not from interest, at least from duty. 

Manifestly it was not expected that the wife, though 
capable to represent herself in a suit against her, would as 
a general thing exercise that power, but would commit the 
management and direction of her defence to the interven- 
tion and judgment of her husband. In legal contempla- 
tion she would be inclined to trust and could trust, her in- 
terests in an adversary suit to her husband. 

Now in this action, the attempt was, so far as this defend- 
ant was concerned, to subject her separate estate to answer 
for her contract of suretyship, the validity of which might 
have been questioned, and no defence as to that or for any- 
thing else was set up, and His Honor finds as facts that after 
‘procuring the wife’s signature to an acknowledgment of the 
service of the summons on his own direct application, the 
husband made no appearance to the action, and he further 
finds as a fact that the wife relied on him to employ counsel 
for her and to see that a proper defence was made for her, and 
that defendant because of such reliance on her husband took 
no steps in the matter personally. 

In our opinion it was natural for defendant to confide in 
her husband to look after and protect her interests in the 
action, both from the relation between them and from the 
disabilities of sex and coverture assumed by the statute to 
exist as implied from the peremptory requirement of the 
husband’s joinder as a party, and the failure of the hus- 
band relied on as he was to make plea for his wife, or have 
it done, may be considered as a surprise, and the omission 
of the wife to be attendant to see whether a proper defence 
was interposed, was in law an excusable neglect. 

In Griel v. Vernon, 65 N. C., 76, cited and approved in 
many cases since, it was held that a judgment entered 
against a party who had engaged an attorney to enter his 
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pleas, which he failed to enter, was a surprise, and that the 
neglect of the client to examine and see that the attorney 
had performed his undertaking was an excusable neglect, 
and it seems to us that the principle of that case applies to 
and governs our decision in the case under consideration. 

It is contended, however, by the plaintiff that the feme 
covert and her husband had their day in court, and as they 
failed to make defence, the wife for herself or the husband 
for her, the judgment is a finality and no relief against it 
can now be had by the wife, and the case of Vick v. Pope, 81 
N. C., 22, is cited as a positive authority. That case in our 
view is distinguishable from the present one, and is no au- 
thority against relief to the defendant here on the grounds 
on which her application is based. In the case against Pope 
and wife, the note merged in the judgment was executed by 
_ the husband and wife, and the action duly constituted in 
court, as in this case; and there, the husband retained 
counsel who appeared in their behalf, and the cause went 
to judgment according to the course and practice of the 
court, and no motion being made for relief within the time 
prescribed in section 1338, C. C. P., it was ruled that there 
was no irregularity, and that the invalidity of the contract 
of the feme covert had been concluded by the judgment and 
was not open to further controversy on the ground that they 
had had their day in court. 

Under the same state of facts we would so holdin this 
case, and indeed we would be inclined to go further and 
hold the ferne covert concluded by the judgment by default, 
if it were not for the facts found by the judge, showing a 
purpose to defend and a reliance on the husband to make 
the defence, making a case of surprise and excusable neg- 
lect, sufficient in law to authorize the court below to vacate 
the judgment in the exercise of its legal discretion under C. 
C. P., § 188. 

In the course of the argument before us, it was urged that 
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if the judgment of vacation in the court below could not be 
supported under section 138, still the married woman was 
entitled to relief on the ground that her contract of surety- 
ship was invalid, as being entered into without the written 
assent of her husband, and not charged on ber separate 
estate expressly or by necessary implication, and the case of 
Harris v. Jenkins, 72 N. C., 188, was cited as authority for 
the position. That case was properly decided on its facts. 
There the judgment was entered on a sheriff’s bond upon 
default of the sheriff to pay‘into the treasury the state taxes 
without notice to the obligors, in pursuance of a special law 
for such cases, anda judgment so entered does not conclude 
as one rendered in an adversary suit constituted in court by 
the service of summons, and hence it was admissible, on the 
motion of Mrs. Harris to annul the judgment, to consider of 
the effect of her execution of the bond without the written 
assent of her husband, and for want of a compliance with 
the statute in that respect to hold the judgment null and 
void. 

In this case, however, the motion is in apt time to have 
the benefit of section 138, and the husband having com: 
menced to represent his wife by having her to accept the 
service of summons, and being in fact relied on to employ 
counsel and to see that a proper defence was made, and fail- 
ing to give any attention to the matter, it was within the 
legal discretion of the judge to vacate the judgment and let 
in a defence of the feme covert, and upon these facts the judg- 
ment being vacated, we are not able to say there was any 
abuse of his discretion and his judgment must be affirmed. 

Let this be certified to the end that Mrs. M. I. Jordan may 
be allowed to set up any defence she may have to the action 
of the plaintiff. 

No error. Affirmed. 
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S. W. ISLER v. ELEANOR KOONCE and others. 


New Trial—Foreclosure—Parties. 


1. Where an appeal is taken to the supreme court from the decision of 
the judge passing on the law and facts under section 240 of the code, 
and his Jegal conclusions are reversed by the appellate court, and a 
new trial granted, the court beluw, when certified of the decision of 
the higher court, cannot proceed to judgment upon the facts found on 
the first trial, but the case must be submitted to a jury, unless other- 
Wise agreed by the parties. 


2, Where a sale of Jand is made in execution of a decree of foreclosure 
in a suit wherein some of the heirs of the deceased mortgagor are not 
parties, it is not error to allow an amendment, making parties of all 
the heirs, as well those in possession as those who are not, in an action 
by the purchaser at the judicial sale to recover possession of the land. 


(Benbow v. Robbins, 72 N. C., 422; Averett vy. Ward, Busb. Eq., 192, 
cited and approved.) 


Civin Action to recover Land, tried at January Special 
Term, 1880, of Jones Superior Court, before Eure, J. 

This was an action to recover real estate upon a claim of 
title by the plaintiff as a purchaser under a decree of fore- 
closure of a mortgage executed by J.C. B. Koonce, deceased, 
against the defendant, Eleanor Koonce, widow of the mort- 
gagor, and her co-defendants, being such of the children and 
heirs at law as were on the land at the institution of 
the suit, leaving other children of the mortgagor not joined 
as parties. At the trialterm a jury was waived, and the 
trial was had by the judge. Upon the record of the fore- 
closure suit, under which plaintiff claimed, it was found as 
a fact that the heirs at law of the deceased mortgagor had 
not been made parties to that action; and thereupon the 
plaintiff, to obviate the apparent necessity that they should 
have been parties as taking by descent the equity of redemp- 
tion, offered evidence tending to show that the equity of 
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redemption had been .divested out of the mortgagor by a 
sale of the same in his life time under execution, but the 
court ruled the evidence insufficient to authorize that fact to 
be found. | 

Upon these facts, the court adjudged that the equity of 
redemption at the death of Koonce, the mortgagor, descend- 
ed to his heirs at law, and that they had not been made 
parties to the foreclosure proceedings, and that by reason of 
the non-jo:nder of said heirs, the decree of sale and dced to 
plaintiff were ineffectual to pass the title to him. From 
that judgment the cause came by appeal to this court, and 
at June term, 1879, the judgment of the court below was re- 
versed and a new trial granted upon reasons set forth in 
the opinion as reported in 81 N. ©, 878. On the going 
down of the certificate from this court, the plaintiff moved 
for judgment and a writ of possession on the facts as for- 
merly found by the judge. 

The court being of opinion that the cause stood for a trial 
de novo overruled plaintiff’s motion for judgment and exe- 
cution, and allowed new parties to be made with leave to 
file answers, and continued the case until the next term, 
and from this ruling the present appeal is taken. 


Messrs. Manly & Son, for plaintiff. 
Messrs. Green & Stevenson, for defendants. 


DitLarD, J., after stating the facts. Upon the appeal, two 
points of error are urged upon our consideration ;, first, in 
the refusal of judgment and execution to the plaintiff on 
the facts as found on the former trial by the court, and sec- 
ondly, in the allowance of new parties with leave to file an- 
swers. 

1. The refusal of judgment and execution on the plain- 
tiff’s motion was proper. Jt was properly refused because 
the judgment of this court on the former appeal was one of 
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reversal of the judgement below for error of law as set forth 
in the report of the case, and in terms it expressly granted a 
new trial. It was also proper to refuse the motion for judg- 
ment because when the trial by the court, to which the par- 
ties consented, was set aside and a new trial granted, the 
defendants were remitted to their original legal mghts to 
have a trial by jury. The case of Benbow v. Robbins, 72 N. 
C., 422,is a case in point. There, after the reversal of a 
judgment in favor of the defendant on a trial of the facts 
and law by the court, (as reported in 71 N. C., 358) the 
plaintiff, conceiving himself entitled to stand upen the ad- 
vantage of the facts which had been found by the judge, 
procured judgment to be entered in his favor, and on appeal 
to this court that judgment was reversed, as reported In 72 
N. C., 422. And there, after setting forth the grounds on 
which the judgment in that particular case was held errone- 
ous, the court lay down the general rule, that “where the 
first trial has, by consent, been by the court, the second 
trial must be by a jury unless there be a new agreement 
tnat the court may try.” This sustains the judge below on 
the first point of error assigned by the appellant, and pre- 
cludes the necessity of any further discussion as to that 
matter. 

2. The second error assigned is that His Honor allowed 
new parties to be made with leave to file answers; and 
therein also there was no error. J.C. B. Koonce conveyed 
the land sought to be recovered in this action, in the year 
1857, to W. A. Cox and F.S8. Smith in fee as a security for 
several debts, most of them due to the grantees in the deed, 
upon a condition that the estate should cease on the pay- 
ment of the money thereby secured, with power in the 
grantees at the end of three years from the date of the con- 
veyance in case of default in the payment, to enter and lave 
possession, but without any power of sale. In 1877, after the 
death of Koonce, the grantor, a suit was instituted by one 
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of the secured creditors to foreclose the equity of redemption 
to which the trustees, Cox, and the heirs at law of the other 
trustee, Smith, were the only parties defendant; and it was 
in that foreclosure suit thus constituted in court that the 
present plaintiff derived the title on the strength of which 
he now seeks to recover, and the question is, was it not le- 
gitimate, as the present action is against the widow.and 
some of the heirs of Koonce, but not all, to allow the omit- 
ted heirs to be made parties with an opportunity to make 
defence if any they have. 

Upon the face of the mortgage, the grantor had the legal 
right of redemption by paying the debts secured at any 
time before the end of three years, and after that time he 
and his heirs as the case may be had the right in equity to 
pay and have back the land; and assuming the fact to be 
as found by the judge that the equity of redemption was 
not divested out of the mortgagor by a sale thereof under 
execution against him, as claimed by the plaintiff, then 
upon his death that equitable right descended to his heirs 
at law. In such a state of the title, the heirs of the mort- 
gagor should have been made parties defendant, (2 Jones on 
Mortgages, §1414; Averett v. Ward, Busb. Eq., 192) yet His 
Honor finds they were not. How could the heirs be fore- 
closed by a decree of sale of their equity to have the title, 
upon a payment express or presumed of the debts secured, 
or by a perception of the profits, or upon a tender and pay- 
ment of any balance that remained due, when they were 
not parties to that suit? and therefore had no day to defend 
their title. The proceedings under the foreclosure suit, it is 
held, passed the legal title to the present plaintiff, but as the 
heirs were not parties to that suit it did not conclude them 
from any defence they might have made whether upon a 
payment actual or presumptive of the debts, or by a tender 
of the balance due. 2 Jones on Mortgages, §§ 1895, 1414 ; 
Story’s Eq. PI., § 193. 
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The plaintiff, though a purchaser under decree of the 
court, and having the legal estate which was in the original 
grantees as ruled by this court, (there being nothing in con- 
troversy in that case except the right of possession) has the 
title subject to such rights and equities therein as the heirs 
of the mortgagor may have, for he must be taken to have 
bought with a knowledge that they were the owners of the 
equitable estate and were not parties to the suit under which 
he purchased, and therefore were not concluded. 

The rights and equities which the heirs might have set 
up in the foreclosure suit if they had been parties, must be 
capable of assertion still, in some form, either as parties to 
the present action or by an independent action; and con- 
sistently with the policy of the code to prevent multiplicity 
of actions, no reason occurs to us why those of the heirs who 
are not parties to this action might not be admitted to come 
in and make their defence, so as to make the judgment in 
the cause a complete determination of the rights of all per- 
sons, 

For these reasons we think there was no error of which 
the plaintiff has a right to complain in admitting the new 
parties with leave to file answers. This will be certified. 

No error. Affirmed. 


JAMES T. GOOCH v. J. H. McoGEE. 
Execution Against Corporation— What Property Subject to. 


The real estate acquired by a public corporation in exercise of a dele- 
gated right of eminent domain, and necessary for uses in which the 
public is concerned, cannot be sold under execution apart from the 
franchise and its incidents, so as to give the purchaser a title to the 
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property divested of all the duties and obligations assumed by the 
company. 
(State v. Rives, 5 Ired., 297. cited and commented on.) 


Civ Action to recover land, tried at Spring Term, 1879, 
of Hauirax Superior Court, before Kure, J. 

Case Agreed: In the year 1812, the legislature granted 
a charter to the Roanoke navigation company, under an 
act entitled “an act for improving the navigation of Roan- 
oke river from the town of Halifax to the Virginia line,” 
and a company was duly organized thereunder ata meet- 
ing of the stockholders held in the town of Halifax on the 
fourth Monday of October, 1815; the proceedings of which 
meeting were ratified by the legislature at its session of 
1816. And said corporation has since fully performed and 
complied with the provisions of its charter and the acts 
amendatory thereof. On the 23d of October, 1818, a tract 
of land belonging to the heirs of Daniel Weldon, deceased, 
(of which the land in dispute is a part) was condemned 
under the provisions of said charter, and an act subse- 
quently passed (1817). Said land was necessary for the 
purposes of the company, was then paid for and entered, 
and has ever since been in possession of said company. 
The locus in quo (which is particularly described in the case) 
is occupied by the defendant, under a lease from said com- 
pany. In 1878, judgments were recovered against the com- 
pany in favor of certain persons, executions issued thereon, 
and at the sheriff’s sale in 1879, the plaintiff became the 
purchaser. Under the act of 1874~’75, ch. 198, an action 
was instituted in Halifax superior court (and is now pend- 
ing) for the dissolution of the company, appointment of a 
receiver, &c. If upon these facts the court shall be of opin- 
ion that the plaintiff 1s entitled to recover, then judgment 
shall be rendered in his favor for the possession of the land 
and for costs; but if otherwise, then a judgment of nonsuit 
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shall be entered. The court adjudged in favor of plaintiff 
and ordered a writ of possession to issue, and the defendant 
appealed. . 


Messrs. Day & Zollicoffer, Giliam & Gatling, Mullen & Moore 
and J. B. Batchelor, for plaintiff. 
Mr. Thos. N. Hill, for defendant. 


SmituH, C.J. The plaintiff purchased at a sale under ex- 
ecution against the Roanoke navigation company, certain 
land which had been theretofore condemned for its use, 
under the provisions of the act of incorporation, including 
the bed covered by the waters of the canal, at its terminus 
near Weldon, and in this suit seeks to recover possession. 
The defendant had leased the land from the company for a 
period which had expired before the day of sale, but still 
continued in possession, refusing to surrender to the 
plainiff, | 

Under an act of the general assembly entitled “an act 
for the dissolution of the Roanoke navigation company,” 
passed at the session of 1874-’75, ch. 198, proceedings had 
been instituted in the superior court of Halifax and the 
complaint filed, but no further action taken at the date of 
sale. Two objections are urged for the appellant: 

1. That the proceeding to annul the corporation and dis- 
pose of its property directed by the statute supersedes and 
renders nugatory the interference of a creditor, and that no 
title passed by the sheriff’s deed ; and 

2. That the canal bed, as severable from its general prop- 
erty and franchise, is not subject to execution. 

We propose to consider the last proposition first. In 
State v. Rives, 5 Tred., 297, a sale of so much of the road bed 
of the Portsmouth and Roanoke railroad company as was 
within the county of Northampton, under an execution at 
the instance of a Judgment creditor, was held to be legal, 
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and the purchaser to have acquired title to the Jand. This 
was because of the assumed want of any other remedy for 
the creditor, and by force of the statute which authorized a 
plaintiff to sue out against a corporation debtor, “a destringas 
or fiert facias, as he may think proper, and the said writs of 
distringas or fiert facias may be levied as well on the current 
money as on the goods, chattels, lands and tenements of the 
said corporation.” Rev. Stat., ch. 26,§5. The result of 
upholding this diversion of the property from the original 
and intended purposes of its condemnation to the use of the 
company, and the injustice done the former owner, whose 
damages were lessened by the advantages to be derived from 
the construction of the proposed improvement, conducted 
the mind of the late Chief Justice, who presided at the trial 
in the superior court, to the conclusion that the sale was not 
authorized bv law. In delivering the overruling opinion 
in this court, Rurrin, C. J., declaring that “the legislature: 
ean prescribe what shall or shall not be the subject of exe- 
cution,” proceeds to say: “ We agree that the franchise can- 
not be sold. Itis intangible and vested in an artificial 
being, of a particular organization, suited in the view of the 
legislature to the most proper and beneficial use of the fran- 
chise, and therefore it cannot be assigned to a person natu- 
ral or artificial, to which the legislature has not committed 
its exercise and emolument,’ and he adds: “ We regret 
sincerely that it has hitherto escaped the attention of these 
companies and of the legislature, that some act was neces- 
sary, in order that such sales, when unavoidable, might be 
made with the least loss to the debtors and with the great- 
est advantage to the creditors and purchasers, by providing 
for keeping up the franchise with the estate.” 

The correctness of the general proposition that the prop- 
erty, real and personal, of corporations formed for the prose- 
cution of objects of personal benefit, as that belonging to 
individuals, may be seized and by sale appropriated to the 


mi 
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payment of its debts, does not admit of question. Between 
them the law makes no distinction, as has been repeatedly 
decided. Maryland v. Bank, 6 Gill. & John., 205; Hv. L, 
&e., v. Buf. Hyd. Association, 64 N. Y., 561; Queen v. Vict. 
Park Co., 41 E. C. L. R., 544. But so far as the opinion, ex- 
cept by force of the statute, extends the liability to the estate 


of corporations created for public purposes, indispensable to 


the exercise of the conferred franchise and to the perform- 
ance of correlative duties, it is not in harmony with adju- 
dications elsewhere of the highest authority, and we are not 
disposed to enlarge the sphere of its operation. Some of the 
cases on the subject will be noticed. 

In Ammant v. President, &c., Turnpike Co., 18 Serge. & 
Rawle, 210, the plaintiff bought at execution sale, “all the 
right, title, interest and claim,” of the company, “of, in and 
o ten. miles of its road,” with specified limits, and it was 
ield that he acquired no property by his purchase. 'TrLGH- 
MAN, C. J., declaring that “the inconvenience would be ex- 
cessive, if the right of the company could be cut up into an 
indefinite number of small parts and invested in individ- 
uals,” and that the turnpike company “alone were confided 
in, and they alone looked to, for a faithful performance of 
the important duties incumbent upon them. 

In, Gue v. Tide Water Canal, 24 How., (U.8.) 257, execu- 
tion had been levied “ona house and lot, sundry canal 
boats, a wharf and sundry other lots,” and an injunction 
asked to restrain the sale.. Chief Justice Taney delivering 
the opinion, uses this language: “The property seized by 
the marshal is of itself of scarcely any value.apart from the 
franchise of taking toll with which it is connected in the 
hands of the company, and if sold under this fiert facias 
without the franchise, would bring scarcely anything, but 
would yet, as it is essential to the working of the canal, ren- 
der the property of the company in the franchise, now so 

aluable and productive, utterly valueless,” and he adds: 
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“Tt would be against the principles of equity to allow a single 
creditor to destroy a fund to which other creditors had a 
right to look for payment, and equally against the princi- 
ples of equity to permit him to destroy the value of the 
property of the stockholders by dissevering from the franchise 
property which was essential to its useful existence.” 

In Coe v. BR. R. Co., 10 Ohio, 372, the rule is thus laid 
down: “ When power is given to acquire an interest in real 
estate, for the single and exclusive purpose of the exercise 
of a franchise, and particularly when to acquire such inter- 
est there isa delegation of the power of eminent domain, 
the interest cannot be separated from the use to which alone it 
can be applied, and if the franchise cannot be conveyed, 
neither can the interest in real estate, with which it is connected. 

A very forcible and clear view of the subject is presented 
by Woopwarp, J., in &. R. Co. v. Colwell, 89 Penn., 387. 
“Lands bought and not dedicated to corporate purposes are 
bound by the lien of judgments and are liable to be levied 
in execution and sold by the sheriff in the same manner, 
and with the same effect as the lands of any other debtor. 
As toland which has been appropriated to corporate objects, 
and is necessary for the full enjoyment and exercise of any 
franchise of the company, whether acquired by purchase or 
by exercise of the delegated power of eminent domain, the 
company hold it entirely exempt from levy and sale, and 
this on no ground of prerogative or corporate immunity, for 
the company can no more alien or transfer such land by 
their own act than can a creditor by legal process, but the 
exemption rests on the public interests involved in the cor- 
poration. For the sake of the public, whatever is essential 
to the corporate functions shall be retained by the corpora- 
tion. A railroad company could scarcely accomplish the 
end of its being after the ground on which its rails rest had 
been sold to a stranger.” 

“The road, with all its appurtenances,” remarks Suars- 
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woop, J.,in the more recent case of Youngman v. R. R. Co., 
65 Penn., 278, “being necessary to the exercise of the fran- 
chise granted by the sale, could not be levied on and sold 
under execution on a judgement against the corporation.” 

The distinction between corporate property which can 
and cannot be reached by a fieri facias is well defined and 
strongly presented in the opinion of THomrson, C. J.,in a 
case determined in 1868, (Foster v. Fowler, 60 Penn., 27,) in 
which, after discriminating between “those corporations that 
are agencies of the public, directly affecting it, and those 
which only affect it indirectly, by adding to its property in 
developing its natura! resources or in improving its mental 
or moral qualities,” he says: “Of the former are corpora- 
tions for the building of bridges, turnpike roads, railroads, 
canals, and the like. The public is directly interested in 
the results to be produced by such corporations, in the fa- 
cilities afforded to travel and the movements of trade and. 
commerce. It is well settled that this use is not to be dis- 
turbed by the seizure of any part of their preperty, essential 
to their active onerations, by creditors. ‘They must recover 
their debts by sequestering their earnings, allowing them 
to progress with their undertaking to accommodate the pub- 
lic. ‘This direct benefit to, and accommodation of the pub- 
lic clearly distinguish this class of companies from the sec- 
ond class, viz: private corporations, or those in which the 
public is but indirectly interested, such as mining and man- 
ufacturing, coal and iron companies, libraries, literary so- 
cieties, schools, and the like.” 

In our researches we have met with a single case, (Arthur 
v. Bank, 9 Sme. & Mar., Miss., 394,) recognizing the authori-. 
ty and approving the decision in State v. Rives, and in oppo- 
sition to the current of judicial opinion. 

The general words of the statute, which to some extent 
influenced that decision may without violence to their 
meaning admit of a narrower scope and be restricted to the 

- . 
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property of private corporations, and to that of publie cor- 
porations, which may be replaced and is not indispensable 
to the exercise of their necessary functions and the discharge 
of public duties, upon the distinction taken in the cases 
cited. But we are not required to question the correctness 
of the construction which so widely extends the application. 
of the law. It has since been amended in accordance with 
the suggestion of the chief justice and the very remedy 
pointed out has been given. The franchises of a class of 
corporations, to which that then under consideration be- 
longs, with all the corporate property may now be reached 
and its profits applied to the satisfaction of the claims of 
creditors. To the section, remaining substantially un- 
changed, has been added the following: ‘And if the judg- 
ment or decree be against a railroad, or other corporation 
authorized to receive fare or tolls, the franchise of such cor- 
poration, with all the rights and privileges thereof, so far as 
relates to the receiving of fare or tolls, and also all other 
corporate property, real and personal, may be taken on exe- 
cution and sold, under rules regulating the sale of rea] es- 
tate.” Rev. Code, ch. 26,§9. The amendments further pro- 
vide for the manner of selling and that the sheriff shall “de- 
liver to the purchaser possession of all the corporate prop- 
erty connected with the franchise belonging to such corpo- 
ration in whatever county the same may be situated.” §§ 
10, 11. | 

In furtherance of the same policy of preserving intact the 
corporate privileges bestowed for the public benefit, it has 
been: enacted that purchasers of the property at a mortgage 
sale shall ipso facto become a body corporate and “ succeed 
to all such franchises, rights and privileges, and perform all 
such duties” as the preceding corporation possessed, except 
that they shall not incur liability for its obligations, Bat. 
Rev., ch. 26, §§ 46 and 47. 

It will be observed that the subjection of the franchise to 
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execution is confined to such corporations as may “ receive 
fare or tolls,” leaving all others to the operation of the pre- 
existing law, and both acts look to the continued associa- 
tion of the property with the franchise. Thus the public 
interests remain unaffected by proceedings that result in 
a change of ownership merely, and a transfer of public du- 
ties from one to another party. This legislation springing 
out of the decision in Rives’ case, and intended to obviate 
the inconveniences of a disruption of the company and the 
loss of those facilities for travel and transportation which it 
had afforded, must, we think, be deemed an expression of 
the legislative will, to substitute the new in place of the 
former remedy. It secures to creditors all their just rights, 
yet in subordination to the higher public demand for an 
unobstructed road, and without wrong to those from whom. 
the land has been taken and appropriated toits use. It 
must therefore be declared that the plaintiff acquired no es- 
tate in the land by virtue of the sale and sheriff deed. It 
is unnecessary to pass upon the other defence. According 
to the case agreed, a nonsuit must be entered and it is so or- 
dered. 

Error. Reversed. 


T. L. SANDERSON and wife, Ex’rs, v. DANIEL DAILY. 


Motion—Res Adjudicata—Execution on Dormant Judgment— 
Discharge in Bankruptcy— When to be Pleaded. 


1. Motions made in the progress of a cause to facilitate the trial, but 
which involve no substantial right, and the decision of which is not 
subject to appeal to this court, may be renewed as subsequent events 
require: but the doctrine of res adjudicata applies to motions affecting 
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a substantial right, and which may be the subject of appeal, but from 
the decision of which no appeal is taken. 


2. Under the foregoing rule, it is not permissible to renew a motion be- 
fore the superior court clerk to issue execution on a dormant judgment 
under section 256 of the code, after a previous unsuccessful motion to 
the same effect from the decision of which no appeal was taken, 


3. Where a.defendant obtains his discharge in bankruptey after judg- 
ment and henee has no opportunity to plead it, the defence is availa- 
ble upon a motion for leave to issue execution on such Judgment when 
it beeomes dormant. 


(Wilson v, Lineberger, 82 N. C., 412; Dawson v. Hartsfield, 79 N. C., 
334; Paschall y. Bullock, 80 N. C., 329; Beli v. Cunningham, 81 N. C., 
83, cited and approved.) 


Motion to issue execution under C. C. P., § 256, heard, 
on appeal from an order of the Clerk, at Spring Term, 1880, 
of Pasquorank Superior Court, before Graves, J. 

The judge reversed the order of the clerk, and held that 
plaintiffs are not entitled to have execution issued upon the 
judgments, and the plaintiffs appeal. 


Mr. C. W. Grandy, for plaintiffs. 
The defendant not represented in this Court. 


Smrru, C.J. The plaintiffs’ testator, George W. Charles, 
in January, 1868, before a justice of the peace, recovered 
three several judgments against the defendant and another, 
on which writs of fieri facias issued and were levied on his 
land. At spring term, 1869, the judgments were transfer- 
red and docketed in the superior court of Pasquotank. On 
April 12, 1871, executions were issued, whether they were 
writs of fiert facias or venditiont exponas does not appear, and 
we must assume to have been the former, but no action 
seems to have been had under them. 

On December 25, 1867, the defendant filed his petition in 
the district court of the United States and was adjudged a 
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bankrupt, and in January, 1869, obtained his discharge. On 
July 23, 1878, the plaintiffs applied to the clerk for leave to 
issue execution under C. C. P., § 256, and in opposition 
thereto the defendant set up his discharge in bankruptcy 
and the statute of limitations. The application was denied. 
On February 9th of the present year, (1880) after notice and 
on affidavit under the act, the plaintiffs renewed their mo- 
tion before the clerk for leave to issue execution, which was 
allowed and the defendant appealed. On the hearing be- 
fore the judge, the defendant relied, as he did before the 
clerk, mainly on two grounds of defence: 

1. The matter was res adjudicata, and the former decis- 
ion being upon the merits, was conclusive, and, except by 
appeal, not reviewable. 

2. The debt was discharged by the decree in bankruptcy 
and no process to enforce it was allowable. 

The ruling of the clerk was reversed and the plaintiffs 
appealed to this court. 

It is somewhat difficult to draw the precise line which 
separates the class of motions which notwithstanding a de- 
nial may be afterwards renewed, upon the discovery of new 
evidence, or for causes afterwards supervening, from the 
class in which a decision upon the merits is final, but we 
have no hesitancy in assigning the present application to a 
place among the latter class. In substance and effect this 
proceeding to give life to a dormant judgment is a new ac- 
tion and must be governed by the same rules in respect to 
the present question. Asthe granting of the motion would 
be decisive of the defences interposed, so the denial must 
be equally conclusive against the right of the plaintiff to 
have the process demanded. 

Motions made in the progress of a cause to facilitate the 
trial, but which involve no substantial right and the decis- 
ion of which ig not subject to appeal to this court, may be 
renewed as subsequent events require, and are not obstructed 
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by the former action of the court. But if the decision does 
affect a substantial right and may be reviewed and corrected 
on appeal, and the complaining party acquiesces, we sce no 
reason why the decision should not be as conclusive of the 
matters decided as the determination of the action itself 
would be of the whole controversy. Without pursuing the 
discussion further we refer to what is said in Welson v. Line- 
berger, 82 N. C., 419. 

It becomes unnecessary to consider the effect of the dis- 
charge in bankruptcy, further than to say that, as it had 
not been granted when the justice’s Judgments were ren- 
dered and was not then available, the omission to ask a 
stay of the actions as contemplated by the bankrupt act, in 
order that the discharge when obtained might be used to 
defeat the actions, does not debar the defendant from bring- 
ing it forward when subsequent proceedings are instituted 
to enforce the debt. Dawson v. Hartsfield, 79 N. C., 384; 
Paschall v. Bullock, 80 N. C., 329; Bell v. Cunningham, 81 N. 
C., 83. 

It seems to have been relied on in the first application 
which was refused, and no reason exists for not allowing 
now a defence which was effectual then, as no negligence 
can be imputed to the defendant in offering it in bar in each 
case. 

There is no error in the ruling of the court and the judg- 
ment must be affirmed and it is so ordered. 


No error. Affirmed. 
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Landlord and Tenant—--Estoppel-Summary Ejectment—-Parties-- 
Intervention. 


1. One who gains possession of land as the property of another cannot 
resist an action for the recovery, brought after the termination of the 
lease, by showing a superior title in a third person or in himself ac- 
qnired before or after the contract. He must surrender possession to 
his lessor before he will be allowed to controvert his title. 

2. This rule, which estops the tenant from eontesting his lessor’s title, 
precludes all controversy as to the title to the land demised (save in 
some exeeptional cases involving equitable elements) and supports the 
jurisdiction of justices of the peace over summary proceedings in eject- 
ment, 

3. The question of title which arrests further proceedings before the jus- 
tice is between the original parties to the action, and jurisdiction once 
aequired cannot be divested by the intervention of a stranger to the 
suit, asserting a paramount title in himself. 


(Smart v. Smith, 2 Dev., 258; Callender vy. Sherman, 5 Ired., 711; Heyer 
v. Beatty, 76 N. C.,292; Abbott v. Cromartie, 72 N.C., 292; Turner v. 
Lowe, 66 N.C., 4133; Forsythe v. Bullock, 74 N. C., 135; Foster v. 
Penry, 77 N. C., 160; Rollins v. Rollins, 76 N. C., 264; Lytle v. Bur- 
gin, 82 N.C., 3015 Mollins v. Henry, 76 N. C., 269, cited and ap- 
proved.) 


SUMMARY PROCEEDING in IJtjectment, instituted before a 
justice of the peace, and tried on appeal at Spring Term, 
1880, of Hanrrax Superior Court, before Gudger, J. 

The plaintiff claimed to have leased the land in question 
to the defendant on the first of January, 1879, for a term 
ending on the 3lst of December of that year, and alleged 
that defendant had refused to surrender possession after the 
expiration of said term. The plaintiff testified on cross-ex- 
amination that one Edwin Schenck, of Baltimore, held a 
title to the land, but that he (plaintiff) had a written agree- 
ment of Schenck to hold the title as security for about thir- 
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ty-two hundred dollars due him by the plaintiff. The de- 
fendant introduced one Hardie as a witness, who testified 
that he was the agent of Schenck, and as such, in January, 
1880, he demanded possession of the plaintiff, and plaintiff 
thereupon surrendered the same; that he (witness) then 
leased the land to defendant for the year 1880, and defend- 
ant was holding possession .as tenant of Schenck. The 
plaintiff denied that he surrendered possession to Hardie. 
The following are the issues submitted to the jury, and their 
findings thereon: 

1. Did plaintiff rent the land to defendant for the ee 
1879? Answer: Yes. 

2. Does defendant hold over after the expiration of his 
term and after being ordered to quit? Answer: Yes. 

3. Is Hardie the agent of Edwin Schenck, the mortgagee 
of the land? Answer: Yes. 

4. Did Hardie, as such agent, rent the land to the defend- 
ant for the year 1880? Answer: No. 

After the return of the verdict, and before judgment was 
rendered, the defendant produced in court a paper writing, 
signed by Hardie as agent of Schenck, authorizing dctond: 
ant to hold possession of the land for the year 1850, as 
tenant of Schenck, and directing him to pay the rent to 
Schenck. And thereupon the defendant moved the court 
for judgment against the plaintiff, dismissing the proceed- 
ings, which motion was refused. Judgment rendered in 
favor of the plaintiff, and the defendant appealed. 


The plaintiff was not represented in this court. 
Messrs. Gilliam & Gatling, for defendant. 


SmitH, C. J. The defendant entered into possession of the 
land under a contract of lease from the plaintiff for the year 
1879, and refuses to surrender at the expiration of his term. 
No defence is set up by the defendant, but the recovery Is 
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resisted by one Edwin Schenck, a stranger to the action, on 
the allegation contained in the affidavit of bis agent, that 
he is the legal owner of the land, and has himself leased it 
to the defendant for the present year, and seeks to protect 
his occupancy from disturbance. The jury negative this 
claim and say no such contract was entered into. After 
verdict, the defendant introduced a written authority from 
said agent to him to remain in possession, and moved that 
the action be dismissed. This was refused, and judgment 
entered for the plaintiff, and thereon by appeal the case 
comes to this court. 

It is well settled doctrine that one who, as tenant, gains 
possession cf the land of another, cannot resist an action for 
its recovery, brought after the termination of the lease, by 
showing a superior title in another or in himself, acquired 
before or after the contract. The obligation to surrender 
becomes absolute and indispensable. “ Honesty forbids,” 
says Ruvrtin, C. J., “that he should obtain possession with 
that view, or after getting it, thus use it.” Smart v. Smith, 
2 Dev., 258. “ Neither the tenant nor any one claiming 
under him,” remarks Daniret, J., “can controvert the land- 
Jord’s title. He cannot put another person in possession, 
but must deliver up the premises to his own landlord.” 
Callender v. Sherman, 5 Ired., 711. 

“Tf he entered as tenant, or after entry had become such,” 
is the language of RopMay, J., “he was estopped from as- 
serting his title, until he had restored the possession to the 
plaintiff”? Heyer v. Beatty, 76 N. C., 292. Even a bhome- 
stead right cannot be asserted in opposition to the recovery. 
Abbott v. Cromartie, 72 N. C., 292. 

The rule does not preclude the tenant from showing an 
equitable title in himself on such circumstances as under 
our former system would call for the interposition of a court 
of equity for his relief, and which relicf may now be ob- 
tained in the action, as is held in Turner v. Lowe, 66 N. C., 
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413. Yet the force of the general proposition remains un- 
impaired, that where the simple relation of lessor and lessee 
exists without other complications, the latter cannot contest 
the title of the former. Forsythe v. Bullock, 74 N. C., 186. 

The obligation to restore a possession thus obtained, be- 
fore any enquiry into the title is permitted, although spring- 
ing from the contract, rests upon the foundation of good 
faith and honest dealing among men. 

The jurisdiction conferred upon justices of the peace to 
afford the summary remedy asked by the plaintiff, is con- 
fined to cases in which “the title to real estate shall not be 
in controversy,” and hence by virtue of the estoppel em- 
braces the demised premises of a tenant holding over. 
When such controversy does arise, the jurisdiction ceases, 
and this fact must be therefore preliminarily determined. 
Bat. Rev., ch. 68, § 17. Foster v. Penry, 77 N. C., 160. 

The question of title which arrests further procecdings be- 
fore the justice is between the parties to the action and a ju- 
risdiction once acquired cannot, upon a reasonable construc- 
tion of the law, be divested by the intervention of a stranger 
asserting a superior title in himself, the only effect of which 
would be to put an end to the action and defeat the statu- 
tory remedy altogether. This would seem to be conclusive 
against the right to intervene, except in aid of and to de- 
fend the tenant’s possession, under the rules of practice ap- 
plicable in such cases. 

While an interpleader is allowed to come in and assert 
his claim to property in dispute in the superior court, as 
was done in Rollins v. Rollins, 76 N. C., 264, and more re- 
cently in Lytle v. Burgin, 82 N. C., 801, and it is said this 
may be done in Rollins v. Henry, 76 N. C., 269, a case re- 
moved by appeal from a justice’s court, the learned and ac- 
curate judge who delivers the opinion seems not to have di- 
rected his attention to the difference in this respect betwcen 
an original and an appellate jurisdictiou, and to the conse- 
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quences of allowing the collateral enquiry in the latter. It 
is obvious that if an issue involving the title to land can be 
superadded to the pending controversy, in the exercise of 
appellate jurisdiction, there would be constituted in a court 
where jurisdiction is derivative and dependent on the ap- 
peak, a case of which the court of original and primary ju- 
risdiction would not have had cognizance. Still lesscan an 
intervention be sustained in the proceeding before the jus- 
tice, as proposed in the present case, to protect the occu- 
pancy of an estopped tenant by the dismissal] of the action. 
The tenant cannot thus avail himself of the proffered ser- 
vice of one not. his landlord as the jury declare. 

The plain and simple rule to which we must adhere, Is to 
compel the restoration of possession to him from whom 1t 
was obtained, and then leave all the parties exposed to the 
just claims of each, and of others against either or both. 
There is no error and the judgment is affirmed. 


No error. Affirmed. 


COTTEN & WARREN v. JOHN B. WILLOUGHBY. 
Grant of Property Not In Esse. 


Under the rule that one may grant a thing not iz esse of which he is the 
potential owner, a valid mortgage, at common law, may be made by 
the owner of land of a crop sown thereon but not yet growing. 


(Robinson v. Hzzell, 72 N. C., 231, cited and approved.) 


CLAIM AND De ivery, tried at Spring Term, 1878, of 
Prrr Superior Court, before Henry, J. 

The defendant, to secure certain debts due the plaintiffs 
and to obtain supplies for carrying on his farming opera- 
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tions for that year, on May 26, 1876, executed to them a 
mortgage deed conveying a mule and other articles of per- 
sonal property, “and a lien upon each and every of the said 
crops to be cultivated and made upon the said land or farm 
during the present year, with full power to take possession 
of the said crops at any time and place after their matu- 
rity,” and further providing for the cxercise of the power, 
in case of default in payment after the Ist day of Novem- 
ber. The plaintiffs furnished supplies under the mortgage 
to the value of $41, and refused to make further advances: 

The defendant failing to pay any portion of the moneys 
due, the plaintiffs, on November 3rd of that year, brought 
their action for claim and delivery, under which the sheriff 
seized and placed in their possession the said mule, cart and 
two plows, and corn, fodder and cotton, the product of the 
farm, of the aggregate value as estimated by the Jury of 
$319.37. The answer sets up a counter-claim for losses sus- 
tained in cultivating the land for want of the supplies the 
plaintiffs were to advance, and alleges the deed to have been 
obtained through false and fraudulent representations which 
render it inoperative and void, and that upon its face the 
lien intended to be created depends for its efficacy upon 
the plaintiffs’ compliance with their obligations arising out 
of it. The only issues submitted to the Jury were as to the 
value of the property taken from the defendant and of the 
plaintiffs’ advancements. 

On the trial the plaintiffs proposed to show in explana- 
tion or excuse for their failure to advance the full amount 
specified, that when the mortgage was given, the defendant 
represented that he then had two bales of cotton which in 
a few days he would deliver to them, the proceeds of which 
were to be applied in reduction of the secured note, and 
upon this assurance they were induced to enter into the ar- 
rangement to aid in the cultivation of the crops, and if this 
had been done, the mortgaged property would have been 
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amply sufficient to secure the residue of the indebtedness, in- 
cluding the advances, and that he refusing to deliver the 
cotton, they declined to increase the debt. ‘The evidence on 
objection was rejected by the court and the plaintifis except. 
Upon the findings of the jury the court adjudged that the 
defendant recover against the plaintiffs the full value of 
the goods seized and the costs of suit, from which the plain- 
tiffs appeal. 


Messrs. W. B. Rodman and Reade, Busbee & Bushee, for 
plaintiffs: Cited Clark v. Farrar, 74 N. C., 686; Benjamin 
on Sales, 68; Story on Sales, § 185; Bult v. Hilett, 19 Wall, 
744; 32 Ark., 598; 54 Miss., 351; 95 U.S. Rep., 16, and 
other cases. 

The defendant was not represented 1n this Court. 


SmitH, C. J., after stating the case. The purpose of the 
present suit is to recover possession and control of the prop- 
erty in order to the execution of the trusts with which it is 
clothed, and if under the deed the title and right of pos- 
session are vested in the plaintiffs, as trustees, the action 
has been well brought, and the judgment rendered is wholly 
erroneous. The first enquiry then is as to the effect of the 
deed upon the property therein described. 

No doubt whatever can be entertained as to the transfer 
of the legal title to such articles as were then in esse and. 
upon which the conveyance could directly operate. The 
words used are appropriate to the object intended and the 
possession is necessary to the discharge of the trusts. 

In our opinion, for the purposes of the suit, the same re- 
sults must be ascribed to the operation of the instrument 
upon the growing or to be grown crops upon the farm. 
The lien given upon them, to be effective, requires control 
and possession in the mortgagees; for how otherwise could 
they be sold and the proceeds applied to the debt? And 
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this is rendered manifest by the very authority given to 
take possession after the first day of November. 1 Jones 
Mort., § 60. As this is the intent of the deed, can if have 
that effect upon a planted crop, (for it must be assumed that 
the planting was prior, according to the course of husban- 
dry, to the making of the conveyance) and does a posses- 
sory right thereto vest in the trustees at or before the ma- 
turity of the crops? 

The authorities referred to in the brief of the plaintiffs’ 
counsel fully support the affirmative of the proposition in- 
volved in the enquiry. While itis true that what has no 
existence, and whose future acquisition is uncertain and 
contingent, cannot be assigned by words of present convey- 
ance, and a contract relating thereto is entirely executory, 
there is an exception in the case of the future products of 
a substance which has ownership, and, as to incidents, have 
a potential and prospective existence, admitting of transfer 
by the owner of the property from which they spring. 

“So also, although the subjects of sale have no present ex- 
istence,” says Judge Srory, “yet if it be the natural product 
or expected increase of something to which the seller has a 
present valid right, the sale will be good. Thus a valid 
sale may be made of the wine a vineyard is expected to pro- 
duce, or the grain that a field is expected to grows-er the milk 
that a cow may yield during the coming year; or thetuéure 
young that may be born of the sheep owned by the vendor 
at the time of the sale, or the wool that shall grow upon 
them.” Story on Sales, § 185. To the same effect, Benj. on 
Sales, 68, 64. \ 

In Butt v. Hillett, 19 Wall, 544, the supreme court of the 
United States declared that while the mortgage clause in 
the instrument “could not operate as a mortgage because 
the crops to which it relates were not then in existence,. 
when the crops grew the lien attached and bound them ef- 
fectually from that time.” And the doctrine has been car- 
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riea so far as to hold the future acquired property of a rail- 
road company embraced in a grant of “all present and future 
to be acquired property ” of the corporation, incident to the 
use of the road. Pennoc v. Coe, 23 How., (U.8.) 128; Dun- 
ham v. Railway Co. 1 Wall., 254; Robinson v. Ezzell, 72 N. 
C3231; 

As then the plaintiffs by the terms of the deed were “law- 
fully entitled to the possession” of the goods and can main- 
tain the action for claim and delivery under section 177 of 
C. C. P. the judgment rendered must have been based on 
the opinion that the deed in its inception was void by rea- 
son of the fraud superinducing its execution, or became so 
afterwards by the plaintiffs’ non-compliance with their stip- 
ulation for supplies operating as a defeasance of the grant. 

While we do not concede that the plaintiffs’ previous 
false assurances and unfulfilled promise (and such is in sub- 
stance the averment in the answer) can have this annulling 
effect upon an executed contract by which property passes, 
and still less that a mere subsequent violation of the prom- 
ise can restore it to the assignor, it 1s sufficient to say that 
the imputed fraud has not been found by the jury nor facts 
stated in the case from which it can be inferred, and its ex- 
istence rests entirely upon the disputed assertions of the de- 
fendant alone. The verdict simply ascertains the deficiency 
in the amount of the supplies that ought to have been provi- 
ded, a breach of the plaintiffs’ contract only, and this does not 
authorize the conclusions upon which the judgment de- 
pends for support. As the facts of the case presented in the 
appeal do not raise the question perhaps intended to be 
presented on the appeal, nor warrant the judgment, it must 
be reversed and the cause remanded in order to the further 
necessary findings to determine the rights of the respective 
parties. 

It may not be amiss to observe that if the plaintiffs re- 
cover, they will hold as trustees, and as all interested in the 
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fund are before the court we see no reason why in the pres- 
ent procecding the mortgage may not be foreclosed, the 
equities involved adjusted and the whole matter finally ad- 
judicated in the action. It is unnecessary to consider the 
question of evidence In this aspect of the case. Judgment 
reversed and new trial granted. Let this be certified. 
Error. Ventre de novo. 


VICK & MEBANE v. J. & K, A. SMITIP. 
‘Mortgage Securities—Appropriation of Payments. 


1. Where a new note is given in substitution of a former one secured by 
mortgage, the presumption is, in the absence of countervailing evi- 
dence, that the new note retains the security of the old one. 


29. Where there are two separate and distinct debts, if the debtor does 
not, the creditor may, appropriate a payment made by the former, and 
if neither has done so, the Jaw makes the appropriation to the most 
precarious, that is to an unsecured in preference to a secured debt. 


3. Where a mortgagee holding a secured and unsecured debt, sells the 
mortgaged property under a power, he is a trustee for himself to the 
extent of the mortgage debt, and for the debtor as to the balance in 
his hands. | 

(Hyman v. Devereux, 63 N.C., 624; Kidder v. Melthenny, 81 N. C., 123; 
Jenkins vy. Beal, 70 N.C., 440; Moss vy. Adams, 4 fred. Eq., 42; Jen- 
kins v. Smith, 72 N. C., 296; Boyden v. Bank, 65 N. C., 13, ciced, dis- 
tinguished and approved.) : 


Civit Action for Claim and Delivery, tried at Fall Term, 
1879, of CUMBERLAND Superior Court, before Seymour, J. 

The opinion states the facts. The matter 1n controversy 
was, whether the mortgage had been discharged. ‘Verdict 
and judgment for defendants, appeal by plaintiffs. 
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Messrs. Duncan Rose and McRae & Broadfoot, for plaintilis. 
Messrs. T. H. Sutton and Hinsdale & Devereux, for defend- 
ants. 


Smirn, C.J. On June 10, 1874, the defendants executed - 
their note to the plaintiffs in the sum of $600 for money 
loaned to pay the purchase money of certain articles of per- 
sonal property, for the possession of which the action is 
brought, and to secure the debt, on the same day, by mort- 
gage deed conveyed the same to the plaintiffs. Some months 
thereafter, a new note for the same sum and without an en- 
dorser, was given by the defendants to the plaintiffs, and 
the first cancelled. The plaintiffs were commission mer- 
chants and kept a running account with the defendants of 
their mutual dealings, and there was always due from the 
defendants $600 or more, from the making of their mort- 
gage to the commencement of this action, or as we under- 
stand the statement, outside of the mortgage debt, there 
never was un excess of paymente to the credit of the debtors. 

The only point in controversy is whether the consign- 
ments made by the defendants have discharged the secured 
debt, leaving an unsecured balance of about the same 
amount, and thus exonerate the property from the lien of 
the mortgage. 

There was conflicting testimony as to an alleged under- 
standing or agreement between the parties, when the mort-. 
gage was given, that it was to be a collateral security for all 
the advances made or to be made. The court charged the 
jury that if such was the agreement, the plaintiffs would be 
entitled to their verdict, but that in the absence of any such 
understanding and of any agreement that the renewal note 
should be protected by the mortgage, the proceeds from de- 
fendants’ consignments were to be applied in exoneration of 
the mortgage, and if suflicient, in discharge of the secured 
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debt. There is error in the instruction, and there must be 
a new trial. | 

The second or substituted note for the same debt was, 
equally with that cancelled, protected by the mortgage, un- 
less the parties otherwise intended, and the burden of proof 
rested, not upon the plaintiffs, but upon the defendants, to 
show that common intent. “When a new note or bond is 
given for an antecedent debt, the presumption is that it was 
not given as an extinguishment, unless thera be proof that 
such was the intention; still less can it be presumed in the 
absence of proof that a creditor who takes a aote in the place 
of a former one, intended to discharge the mortgage.” Hy- 
man v. Devereux, 63 N. C., 624; Kidder v. McIthenny, 81 N. 
C., 123. 

We think there is also error in the charge as to the ap- 
plication of the defendants’ successive payments or consign- 
ments, and while it does not appear in the case that the 
note is charged in the general account, 1t would make no 
difference in the operation of the rule if it did. The note 
subsists as an independent security for money loaned, and 
has no proper place as an item ina general running ac- 
count, and if so eatered on the plaintiffs’ books to show the 
resulting indebtedness and for convenience of reference, the 
fact does not impair their legal rights, nor change their re- 
lations as creditors of the defendants. The principle, so well 
settled, then applies, and if the debtor does not, the creditor 
may appropriate the payment, and if neither has done so, 
the law makes the appropriation to the most precarious, 
that is to an unsecured in preference to a secured debt. 
Jenkins v. Beal, 70 N. C., 440; Moss v. Adams, 4 Ired. Eq., 42. 

Whether the plaintifis have not in the very act of euter- 
ing the debits and credits of a continuing account applied 
the one to the other, it is quite certain they have made no 
such application to the mortgage debt. That, so fur as the 
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ease shows, remains uneanceled in their hands and with no 
payments endorsed, and subsists as an original obligation. 

The case relied on for defendants (Jenkins v. Smith, 72 N. 
C., 296,) does not support the rulings of the court, for there 
were net two separate and independent sources of indebted- 
ness, and the Chief Justice declares that the case of Jenkins 
v. Deal, supra, does not apply, for “here there are not dis- 
tinct debts and a distinct payment, but a running account 
in which the money advanced is charged as items of debit, 
and the proceeds are entered as items of credit without any 
reference to the fact that the plaintiff held the bond sued on 
as a collateral security for the first items of debit.” The 
bond referred to was a guaranty that moneys advanced 
within a specified period should be met by adequate con- 
stenments of cotton to be sent within a lmited time, and 
the fund was thus appropriated, the court holding that the 
restricted quantity of part of the moneys advanced did not 
affect the nature of the debt itself, or remove it from its 
proper place in the account as one of its items, 

In regard torunning accounts and their adjustment, the 
rule is very concisely stated in Boyden v. Bank, 65 N.C., 18, 
thus: “ The first money paid 1n is the first money paid out,” 
and the true debt consists of the difference between the re- 
maining items. But while the plaintiff may be entitled to 
the possession of the property, and the aid of the court in 
obtaining it, they will hold it only for the security of what 
may be due on the mortgage debt, and with a resulting 
trust for the debtors, and should they retain, as these pur- 
poses can only be accomplished unless the property be re- 
deemed by a sale, we see no reason why, as we have already 
intimated ina similar case decided at the present term, 
(Cotten v. Willoughby, ante 75) the sale may not be made, or 
the plaintiffs charged with the value of property and of its 
use, and the equities adjusted under the directicn of the 
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court in the pending action. The Judgment below is re- 
versed and a new trial granted. This will be certified. 
PER CURIAM. Ventre de novo. 


Se 


JORDAN WOMBLE v. M. T. LEACH. 


Complaint— Conversion—Jurisdiction—Pracice—Hvidence— 
Marshailing—Agricultural Supplies— Estoppel. 


1. A complaint for converting a mortgaged crop which avers title to such 
crop raised by the mortgagor and by him conveyed to the plaintiff, its 
delivery to the defendant, its value, and its. appropriation by the de- 
fendant to his own use after demand by the plaintiff, is a concise and 
definite statement of every material fact upon which the right to re- 
cover depends, and complies with section 93 of the code. 


2. An action for damages for converting a crop, of greater value than 
fifty dollars, is not founded on an implied contract, and hence is not 
within the cognizance of a Justice’s court. 


3. Exceptions will not be heard in this court, alleging a defect of evi- 
dence on points not in issue in the court below. 


4. In this action to determine the ownership of the cotton, it is not compe- 
tent for the court to adjust the equities between the parties growing out 
of the fact that the plaintiff has also a mortgage on the land which pro- 
duced the cotton. 


or 


. One who gives a mortgage on a crop to obtain supplies, under the pro- 
visions of Bat. Rev., ch. 65, § 19, is estopped from: asserting that ar- 
ticles which be receives as a compliance with the contract are not 
‘‘supplies”? within the meaning of the statute ; and a second mortgagee 
who acquires an interest in the crop aiter such advances are made, 
stands in no better plight, and is likewise bound by such admission. 


(Moore vy. Hobbs, TT N. C., 65; Winslow v. Weith, 66 N. C., 432; Clark 
v. Farrar, 74 N. C., 686, cited and approved.) 


Cryin Action tried at Spring Term, 1880, of Waxe Supe- 
rior Court, before Gudger, J. 
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Verdict for plaintiff, judgment, appeal by defendant. 


Mr. A. M. Lewis, for plaintiff. 
Messrs Reade, Busbee & Busbee, for defendant. 


SuituH, C. J. The plaintiff’s claim to the cotton, the re- 
covery of which, or its value, is the object of this action, is 
derived under an agricultural lien created by a mortgage 
made March 2, 1877, by one Sandy Williams, pursuant to 
the provisions of the act of 1867 (Bat. Rev., ch. 65, § 19,) 
which cotton he alleges has been appropriated by the de- 
fendant to his own use. 

The defendant’s counsel moved that the action be dis- 
missed, and being overruled, put in his answer denying the 
plaintiff’s right and asserting title in himself under a simi- 
lar instrument executed on the 20th day of the same month. 

Issues involving the matters in dispute were submitted to 
the jury and their responses are all favorable to the plain- 
tiff, and judgment being rendered thereon, the defendant 
appealed. 

The record shows various exceptions taken during the 
progress of the trial, which will be considered in their 
proper order: 

1. The refusal of the motion to dismiss the action: This 
is put on the grounds, first, that the complaint does not con- 
tain a sufficient statement of a cause of action, and if it does, 
secondly, that it is not within the jurisdiction of the court. 
We think neither proposition can be maintained. The 
complaint avers title to the crop raised by the said Sandy 
Williams and conveyed by his mortgage to the plaintiff, its 
delivery to the defendant in the fall of the same year, its 
value and its appropriation by the defendant, after demand, 
to his own use. ‘This is a concise and definite statement of 
every material fact upon which the right to recover depends, 
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and complies with the requirements of C. C. P., § 98, con- 
strued in Moore v. Hobbs, 77 N. C., 65. 

The action is for a tortious taking and withholding of the 
plaintiff’s property, and the damages claimed therefor are 
for more than fifty dollars, of which the superior court has 
exclusive jurisdiction. Acts 1876-77, ch. 251. The de- 
fendant’s counsel argued that as the value of the property 
was sought the obligation of the defendant to account there- 
for arose out of an implied contract, and under the author- 
ity of Winslow v. Weith, 66 N. C., 4832, was cognizable only 
before a justice of the peace. This isa misconception of the 
principle of law recognized and acted on in that case. The 
rule is this: When one wrongfully takes the personal prop- 
erty of another and sells it, the owner may waive the tort, 
affirm the contract of sale and sue for the procecds, as money 
received to his use, and this would be an action upon an 
implied contract. 

2. During the trial, evidence was offered and, on objec- 
tion, admitted to prove that a part of the advances required 
by the plaintiff’s mortgage was made by him under an or- 
der of the mortgagor. The exception was not pressed in 
this court, and is clearly unavailing. The delivery upon 
an order is a delivery for all legal purposes to the person 
who gives the order. It was not necessary for Williams to 
geo in person for the articles needed, his order answers the 
same purpose and the authority, whether in writing or pa- 
rol, justifies the delivery. Nor was the plaintiff bound to 
sce that the property went to Williams and was used on his 
farm. The plaintiff’s duty was discharged by furnishing 
them. 

3. There were also exceptions taken to the refusal of the 
court to give certain instructions to the jury, as follows: (1) 
There was no evidence that the cotton converted by defend- 
ant was raised on the land of Williams, nor (2) Thatit was 
of the crop of 1877, nor (3) That the advances were made 
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by the plaintiff after the execution of his mortgage, and 
(4) That the articles furnished were of the kind required to 
create the statutory lien, not being “ money or supplies” ad- 
vanced “to be expended” in the cultivation of the crop. 

The identity of the crop conveyed to the plaintiff with 

that delivered to the defendant is averred in the complaint, 

not denied in the answer, and is not an issue submitted. 
The plaintiff in section 2 of his complaint says “that the 
said Sandy Williams made of the crop of 1877 aforesaid ” 
(referring to the previous allegation of the mortgage of the 
crop to himself) “one and a half bales of cotton and deliv- 
ered the same to the defendant on or about the latter part of 
the year 1877, which said cotton was worth at the time of de- 
livery to the defendant, about sixty-five dollars.” The de- 
fendant replies: “As to the allegation in the second sec- 
tion of the quantity of cotton made by Sandy Williams, de- 
fendant has no knowledge or information sufficient to form 
a belief,’ and then proceeds to assert his own title thereto. 
The second issue is drawn to meet this point only—“ What 
amount of cotton raised by Sendy Williams upon the land 
mentioned in the mortgage in the year 1877, did the de- 
fendant receive from him?” The identity of the cotton 
was notin controversy, and the jury were only to ascertain 
as to its quantity and value. The instruction asked was 
not. therefore pertinent to any enquiry and was properly 
rejected. We do not mean however to intimate that there 
was not sufficient evidence of the fact if it had been liti- 
gated. 

The second exception rests upon the same basis and for 
the reasons given is equally untenable. 

The exception that there was no evidence of the delivery 
of the articles advanced antecedent to the making of the 
mortgage isequally without support. We are not prepared 
to say that its validity is at all dependent upon their being 
furnished after the actual execution of the mortgage deed. 
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They were furnished the same day and were delivered and 
accepted as a compliance with the provisions of the mort- 
gage and this would seem sufficient to sustain the convey- 
ance and authorize the recovery. But the plaintiff testifies 
upon cross-examination that while the advances made by 
himself, in value $78, were on the same day, and he could 
not say whether it was before or after the execution of the 
instrument, it was his practice in such cases, not to deliver 
till the security was given, and he adds: “J think I did so 
in this case.” This testimony in connection with the trans- 
action itself was sufficient to warrant the jury in finding 
the delivery of the supplies to be after the making of the 
deed. 

4. The court was also requested and declined to charge 
that the plaintiff was bound first to apply the land con-— 
veyed to him in satisfaction of his debt before the crop upon 
which the double lien rested. This question does not arise 
and the adjustment of the equities among different credi- 
torsis not before the court. The contention is as to the 
ownership of the cotton, and if the plaintiff’s deed is 
effectual, as it is prior in time, he has the preferable right. 

5. The court was asked to instruct the jury that the mule, 
collar and harness and wagon were not supphes within the 
‘meaning of the statute, and hence the conveyance was in- 
operative to convey the crop. 

There may be and often is, much difficulty in defining 
the scope and extent of the terms employed in the statute, 
and in determining whether articles advanced can be prop- 
erly said to have been used or expended in cultivating the 
crop. While the body of the mule is not necessarily worn 
out in the summer’s work, his physical energies are cm- 
ployed and “expended” in its preduction. So plows and 
other agricultural implements, undoubtedly comprehended 
in the act, are not often worn out by use for a single season, 
and may, like the horse or mule, last for several years. ‘The 
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need of force to draw the plow is as essential as the plow 
itself to the making of the crop. Where between them will 
the line of distinction be drawn? We are not willing 
therefore to concede, in giving effect to the manifest policy of 
the law, that the services of the mule and if so the mule 
itself as well as the wagon and harness, are not supplies, 
expended within its meaning. 

In Clark v. Farrar, 74 N. C., 686, the act is carefully ana- 
lyzed, and its requirements, in order to the constituting an 
agricultural len pointed out and explained, but the con- 
struction does not exclude such articles as we have men- 
tioned, and leaves that an open question still. But whether 
the articles are strictly supplies expended under the statute 
or not, they areadvanced and accepted as a comphance with 
the contract by the mortgagor, before any interest, 1s ac- 
quired by the defendant in the crop, and this removes any 
objection to the conveyance on that ground. As the mort- 
gagor must determine his own needs In conducting his farm, 
and the articles are themselves appropriate, and perhaps in- 
dispensable to his operations, the acceptance must be deemed 
conclusive between the parties, and not less so upon the 
claim of a subsequently derived title. Had the mortgagor 
refused to take them, or preferred such supplies as are with- 
in the restricted sense in which the words are understood by 
the defendant’s counsel, they might with equal convenience 
have been furnished by the mortgagee, and now to permit 
the repudiation of the instrument for such reasous would be 
a fraud upon the plaintiff. 

“ A mortgage or judgment may be taken and held,” says 
Chancellor Kent, “as a security for future advances and 
responsibilities to the extent of it, when this is a constitu- 
ent part of the original agreement, and the future advances 
will be covered by the lien, in preference to the claim under 
a junior intervening incumbrance with notice of the agree- 
ment.” 4-Kent Com., 197. In the note it is said: “ The 
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proposition in the text, it is believed, must be understood 
with the qualification that the advances must be made be- 
fore the junior incumbrance is created.” 

That the crop planted or to be planted upon one’s land is 
in esse in the sense that when it springs up, the title vests in 
the mortgagee, and that the instrament may operate as a 
mortgage, we will only refer to Cotten v. Willoughby, ante 75, 
and to the authorities there cited. 

It is suggested that while this may be the effect of such 
an instrument between the parties to it, it docs not extend 
io a subsequent purchaser or mortgagee of the same prop- 
erty. We think the doctrine is not thus limited, and that 
the conveyance is equally effectual against both. 

This action is prosecuted by the owner of the cotton 
against one who takes and converts it to his own use, of 
which the demand and refusal, although not themselves a 
conversion, are full evidence of such conversion. 

There is no error, therefore, in the rulings of the court, 
and the judgment must be affirmed. 

No error. Affirmed. 


J. W. TYSON v. J. A. WALSTON, Adm’r, and others. 


Executors and Administrators—Settlement of Estates—Who Re- 
sponsible for Debts. 


1. A testator. after certain specific devises and bequests to his sons, left 
the residue of his estate, real and personal, to his three daughters, 
charged with the payment of his debts aud certain pecuniary legacies. 
He further directed that the daughters should live on the land until the 
majority of the youngest, when all the property should be divided. 
The executors, who were also appointed by the will guardians of the 
daughters, were empowered by the testator to purchase ‘‘ farming im- 
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plements, teams, and such other things as may be necessary,’’ and ‘‘to 
employ laborers by paying them wages in money or a portion of the 
crops,” in order to raise a sufficiency from the land for the support and 
education of the daughters, The executors, A and B, both died before 
the estate and guardianship had been settled and determined, but A, 
in his life time, had obtained from the plaintiff labor and supplies for 
making crops on said land devised to the daughters : Held, that the 
executor or administrator of A, and not the administrator d. 0. n. of 
A’s testator, was responsible fo the plaintiff for such indebtedness. 


2. Where the will does not create a trust for the payment of debts, an 
executor is Jiable personally, and not in his representative capacity, on 
demands originating wholly after the death of his testator. 

(Kerchner v. McRae, 80 N. C., 219; Hatley v. Wheeler, 4 Jones, 159; 
Devane v. Royal, 7 Jones, 426; Kessler v. Hail, 64 N.C., 60; Hall v. 
Craige, 65 N. C., 51; Fessenden v. Jones, 7 Jones, 14, cited and ap- 
proved.) 


~Civin Action, tried on appeal from a justice of the peace, 
at Spring Term, 1878, of Pirrv Superior Court, before 
Henry, J. 

Jeptha Walston left a last will and testament wherein 
after devising and bequeathing lands and personal property 
to his two sons, Joseph A. Walston and John J. Walston, he 
devised and bequeathed his home tract of land, containing 
four hundred and forty acres, and all the residue of his 
estate, not given to others, to his three daughters, Martha, 
Amanda and Della, charging the personalty (within the 
residuary gift) with the debts of the testator, with a pecu- 
niary legacy of five hundred dollars to a son of his wife by 
a former husband, and with a legacy of one thousand dollars 
to his wife. And among the clauses of the will material to 
the decision of the question presented on the appeal, are the 
following: 

“T give and devise to my three daughters (above named) 
their heirs and assigns forever, the tract of land on which I 
now reside in Pitt county, containing four hundred and 
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forty acres, more or less. The residue of my property and 
estate of every description after paying my debts, funeral 
expenses, and settling my estate, the bequest of five hundred 
dollars to my step-son, Charles Taylor, and one thousand 
doliars to my wife, as secured to her by a written agreement 
entered into between us before our intermarriage, I give and 
bequeath unto my said three daughters, their executors and 
adiministrators. 

“Tt is my will and desire, and I do hereby direct, that the 
land and other property and estate herein devised and be- 
queathed to my three daughters, be kept in common and 
not divided between them until the youngest one of them 
shall attain the age of twenty-one years; that until then, 
they may be permitted to reside on the land and be sup- 
ported and educated out of the annual income which may 
arise from the sale of the surplus crops made on the land 
under the management and direction of their guardians 
hereinafter appointed, provided however, that in case either 
of my daughters should marry before the time arrives for 
the division to be made, she shall not be permitted to live 
on the land after such marriage, but shall be entitled to re- 
ceive annually one-third of the income arising from the 
land, to be ascertained by deducting from the gross sales of 
surplus crops the expenses incurred in producing the crops, 
and the expenses incurred in the support and education of 
the unmarried daughters. And for the purpose of enabling 
the guardians to carry on the farm-property, I hereby au- 
thorize and empower them from time to time to purchase 
farming implements, teams, and such other things as may 
be necessary for that purpose, and to employ laborers by 
paying them wages in money or a portion of the crops as 
they, the guardians, may deem best for the interest of my 
daughters.” 

The testator appointed his brother, W. Walston, and his 
son, J. J. Walston, executors of his will, and the same per- 
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sons guardians of the person and property of his three 
daughters. Both of the executors are dead, (of whom J. J. 
Walston was the survivor,) and thereupon Joseph A. Wals- 
ton was appointed administrator d. b. 2. of Jeptha Walston, 
and B. W. Brown became administrator of J. J. Walston, 
and J. R. Thigpen qualified as guardian of Della, all of 
whom are parties defendant, the other two daughters, Martha 
and Amanda, having sold and assigned all their interest 
under the will to J. J. Walston, one of the guardians. 

- The claim of the plaintiff is for work and labor done on 
the lands devised to the three daughters and advances in 
money to J. J. Walston, and the account sued on is charged 
to J. J. Walston as executor of Jeptha Walston. And it is 
stated in the case of appeal that the services and money 
sought to be recovered were rendered and advanced when 
J. J. Walston was living on the land with his ward, Della, 
and after the death of his co-guardian, and after the pur- 
chase of the shares of the other two daughters. 

The question presented for decision in the court below, 
and for review in this court on appeal, is on whom the lia- 
bility rests for the plaintiff’s claim? whether on the estate 
of Jeptha Walston, or on the estate of J. J. Walston, during 
whose guardianship the debt was contracted, or on the es- 
tate of Della, the ward, in the hands of J. R. Thigpen, her 
present guardian? — 

The court below held that the lability was on the ad- 
ministrator d. b.n. of Jeptha Walston, and the appeal by 
him presents the question of the legal accuracy of that 
judgment. 


Mr. W. B. Rodman, for plaintiff. 
Messrs. J. B. Yellowley and J. B. Batchelor, for defendants. 


DriLLaRD, J., after stating the case. The intention of the 
testator was, and such we think is the legal effect of the will, 
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to dispose of his estate of every kind. After giving real and 
personal property specifically described to his sons, Joseph 
A.and J. J. Walston, he devised his home place and all the 
residue of his esvate not given to them, to his three daugh- 
ters, charged with his debts and two pecuniary legacies, one 
to his step-son and the other to his wife. This being done, 
clearly there would be no debts or liabilities contracted by 
the testator to pay, and nothing left in the bands of the 
executors as such to pay with. Hence it would seem to 
have been the purpose of the testator to put his entire estate 
as soon as possible in the devisees and legatees respectively, 
including the residuary fund to the daughters after paying 
his debts and the two pecuniary legacies, and not to have 
continued it as a trust in the executors to be answerable out 
of his general assets for the possible debts contracted on be- 
half of his daughters in the conduct of the farm devised to 
them, which might come as a burden on property specifi- 
eally willed to others. 

This view of non-liability of the estate of the testator for 
the possible debts contracted for labor on the farm devised 
to the daughters, is put beyond question, when regard is had 
to the manner of the devise and the special directions given 
by the testator in reference to the management of their 
property. The gift is of the home tract of land of four 
hundred acres, presently enjoyable by the daughters as an 
actual residence, and to be kept in common until the full 
age of the youngest, with the support and education of each 
from the annual income from the sale of crops to be 
made under the management and direction of their guar- 
dians, who are appointed in the will and are the same per- 
sons who are named executors therein. And to the end 
that there may be income from crops raised on the farm, 
the testator empowers the guardians “from time to time to 
purchase farming implements, teams, and such other things 
as may be necessary for that purpose, and to.employ laborers 
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at wages In money or a portion of the crops, as they may 
deem best.” From this provision of the will, we take the 
intention to be clear that the land was to vest.in possession 
at the death of the devisor, and to pass at once into the 
management of the guardians, and be worked under their 
control and direction; and that the expectation was, that 
the crops raised after paying all expenses in producing 
them, including the payment of wages to laborers, would 
yield a surplus adequate to educate the daughters. We 
think therefore the true intent and meaning of the will is, 
that the trust of conducting the farm and paying expenses 
thereby incurred was put on W. Walston and J. J. Walston 
in their characters as guardians, and that the means for 
such purpose was to be derived from the sale of crops, or 
money in their hands as the net surplus of the residuary 
fund belonging to the daughters. 

Seeing then that the plaintiff cannot look to the personal 
representative of Jeptha Walston, on the notion that the 
will created a trust for the payment of his and such like 
debts, there can be no action against him in any other view, 
because no executor or administrator can be subjected in 
his representative capacity on any demand created or origi- 
nating wholly after the death of his testator or intestate. 
Kerchner v. McRae, 80 N. ©. 219; Hatley v. Wheeler, 4 J ones | 
159; Devane v. Royal, 7 Jones, 426; Kessler vy. Hall, 64 N. C., 
60; Hall v. Craige, 63 N. C., 51. 

How then is the plaintiff to be paid? He onght to be 
paid his debt by some one. The labor and advances of the 
plaintiff for which this action is brought, were rendered 
and furnished on the land devised to the three daughters ; 
but it was at the time when J. J. Walston, the surviving 
guardian and then the owner by purchase of the shares of 
Martha and Amanda, was living on the land with Della, 
now the ward of J. R. Thigpen, and therefore it 1s to be 
taken that the debt was made upon an express or implied 
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conducting the farm for himself and Della. 

J. J. Walston being in possession and conducting the 
farm for himself and Della, and contracting with the plain- 
tiff as we have seen, the Hability was on him in his life 
time, and on his administrator since his death to pay 
the plaintiff, with the right in accounting with Della in 
respect of her third interest in the crops sold and other 
assets embraced in the residuary fund, to take a proper 
credit on account of the plaintiff’s debt, that is, for one- 
third thereof. Della being in wardship is not herself per- 
sonally responsible, nor Thigpen, her present guardian, but 
only the administrator of J. J. Walston. Where there is a 
guardian, the infant cannot contract even for necessaries. 
And hence the contract of the plaintiff, express or implied | 
must have been made with J. J. Walston, her then guardian, 
and his cause of action was against him in his life time, 
and against his administrator since his death. Sessenden v. 
Jones, 7 Jones, 14, and cases cited. 

The conclusion then is, that His Honor erred in adjudg- 
ing Joseph A. Walston, as administrator d. b. n. with the 
will annexed of Jeptha Walston, to be responsible for the 
plaintiff’s demand, and the judgment below to-that effect 
is reversed. 

Error. Reversed. 


J. A. POLLARD, Executor, v. ELIAS POLLARD and others. 
Construction of Wall. 


A testator, after devising to his wife a life estate in the lot on which his 
dwelling stood, and providing for her a life annuity, to be raised by the 
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rents of another tract, devised to his daughter, son and grandson, & 
third tract, ‘equally, to be by them held in common’? during the life 
of his wife. The will further directed that after the wife’s death the 
executor should sell the last mentioned tract ‘‘and also the piece di-- 
rected to be leased and let’? for the benefit of said wife, and that the 
proceeds therefrom should be equally divided between such children 
and grand-child and their children, ‘* the children to take the share of 
the parent who may die before my (the testator’s) death.”? In the con- 
cluding clause of the will. the one acre dwelling lot was directed to be 
sold after the death of the wife and the proceeds distributed in the 
same manner as the proceeds of the realty ; 


Held, that the children and grand-children took vested estates in the 
land and its proceeds, each one-third, and that the children of either 
who might die before the testator sueceeded to the share of their de~ 
ceased parent. 


(Coukley v. Daniel, 4 Jones Eq.,89; Moore v. Leach, 5 Jones, 88, cited 
and approved.) 


Crviu Action tried at Spring Term, 1880, of Prrr Supe- 
rior Court, before Avery, J. 

This action was brought by the plaintiff as executor of 
Benjamin Pollard to obtain a construction of the last will 
and testament of his testator. The facts are set out in the 
opinion. The plaintiff appealed from the ruling of the 
court below. 


Messrs. J. B. Yellowley and J. B. Batchelor, for plaintiff. 
Messrs. Latham & Skinner, for defendants. 


SmityH, ©. J. Benjamin Pollard died in 1877, leaving a 
will in which he devises the one acre lot on which his dwell- 
ing stands to his wife for life, and bequeathes to her an an- 
nuity of $150 while she lives, to be raised from the renting 
of a certain tract of land, and also devises another tract ly- 
ing on the south side of the road to his daughter Henrietta: 
Coggins, his son Elias Pollard, and his grandson Joseph A.. 
Lewis, “equally to be held by them in common during the 
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life of his wife Phebe,’ and then proceeds: “ After her 
death I direct that my executor sell said piece of land, and 
also the piece herein directed to be leased and let for the 
benefit of said wife, and the proceeds arising therefrom to 
be equally divided between my daughter Henrietta, my son 
Elias, and my grandson Joseph A. Lewis, and their chil- 
dren, the children to take the share of the parent who may 
die before my death.” 

In the concluding clause of his will he says: “TI devise 
the one acre in the same manner that I have the balance 
of the house tract, or piece that is to be rented, and direct 
my executor after the death of my wife to sell the said one 
acre that I have given to my wife for her life-time, and dis- 
tribute the proceeds in the same manner, to be sold as part 
and with the said piece that I have directed to be rented 
out.” 

The wife died and the executor has sold the lands de- 
scribed, the proceeds being in his hands, he asks the advice 
of the court as to the distribution thereof under the will. 

The son Elias and the grandson Jos. A. Lewis, are still liv- 
ing, and the daughter, who was living at the testator’s death, 
has since died, and the said Elias has become her adminis- 
trator. The other defendants are the children of the three 
legatees named, and the administrator of a deceased child 
of said Henrietta, who are asserting their respective claims 
to share in the fund held by the plaintiff, under different 
interpretations of the will. Three possible constructions are 
suggested : 

1. That the shares go to the legatees mentioned for life 
and at the death of either, his or her share in remainder to 
his or her children including representatives of deceased 
children as aforesaid. 

2. The fund is to be distributed per capita among the three 
named legatees and their children, including among the 
latter such as were living at the death of the widow, and 
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the representatives of such as were living at the testator’s 
death and died before the life tenant. 

3. That the children and grandson take vested estates 
each one-third, and the children of either who may die be- 
fore the testator succeed to the share of their deceased pa- 
rent. 

The first construction is inadmissible because it is in con- 
flict with the language employed, or else excludes altogether 
the concluding clause of the bequest. No succession of estates 
or interests is indicated in the money fund, into which the 
land is converted, and which character it bears, in contem- 
plation of the conversion, in the will itself. The bequest 1s 
to the children of the share of their parent who may die be- 
fore the testator himself. They do not succeed at the death 
of the testator, whenever that event may occur, but only in 
‘case their parent dies in his life-time 

The cases called to our attention in support of a construc- 
tion by which the parent and his children take in succes- 
sion are all decided upon the force of the context and a gen- 
eral purpose declared which would most effectually be car- 
ried out by so dividing the estates. In many of them the 
husband was excluded from his wife’s share and yet she was 
obviously the primary object of the testator’s bounty, and 
the testator’s aim was accomplished by giving her a full 
life estate, and a remainder to her children. Thus Barrie, 
J.,in Coakley v. Daniel, 4 Jones Eq., 89, where the bequest 
“to my sisters and their children” was followed by the 
words, “that no property of which Iam now possessed or 
may hereafter fall heir to, shall go te any but my sisters and 
their progeny, and not their husbands,” says: “ Most of the 
children were unmarried and without children, and in case 
of the unmarried sisters the intention of the testator in favor 
of any children they might have, could only be carried out 
by giving the sisters estates for life, with remainder to their 
children respectively.” 
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There are no qualifications annexed to the bequest to 
vary the import of the words used by the _ testator, 
and no indication of a different intent elsewhere expressed, 
and hence the authorities relied on do not support the con- 
struction of successive divided interests. | 

2. ‘The second interpretation which gives equal undivided 
parts to the legatees named and their children, in the ab- 
sence of the expression, “the children to take the share of 
the parent who may die before my death,” is sustained by 
the decision in Moore v. Leach, 5 Jones, 88. There the legacy 
is to my beloved danghter, Eliza Ann Leach, (wife of J. Q. 
A. Leach,) and her children, the lawful heirs of her body,” 
and the devise, “ my house and Jots in the town of Pittsboro, 
wherein the said Leach now lives, together with, &e., to her, 
the said Jtliza Ann Leach, and her children forever.” Barrie, 
J., referring to the rule at common law whereby a devise of 
Jand to one and his children or issue, and there is then issue, 
vests a joint estate in all for life, adds: “The same rule ap- 
plies to bequests of personalty to a mother and her children, 
and if there be children living at the death of the testator, 
she and her children will take equally, unless there be some- 
thing peculiar in the will indicative of an intention on the 
part of the testator that she should take for her life, with a 
remainder to her children.” 

3. But there are here superadded words qualifying and 
explanatory, by which we must understand the testator to 
say, that by using the words “their children” he means 
that they shall take and take only upon the contingency of 
their parent’s death before that of the testator himself, and 
in order to prevent a supposed lapse. While it is true no 
lapse would take place if issue were living by force of the 
statute, it is not less apparent that the testator, without per- 
haps being aware of the change in the law, intended to 
guard against such an apprehended result of the death of 
any of them. This construction satisfies all the require- 
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ments of the will, without violence to any of its provisions, 
and must be considered as the correct one. But we find 
further corroboration of the intent in other parts of the In- 
strument. The three named, son, daughter and grandson, 
are evidently the primary and principal objects of the tes- 
tator’s bounty. Ina preceding clause, he gives his land 
lying on the south side of the road. and the sale of which 
produces part of the fund in dispute, to my daughter Hen- 
rietta Coggins, to my son Elias EK. Pollard and to my 
erandson Joseph A. Lewis, equally to be held by them as 
tenants In common during the life of my wife Phebe, with- 
out mention of their children at all. And in a later clause 
he gives the residue of his estate to “my daughter Henri- 
etta, my son Khas and my grandson Joseph A. Lewis and 
their children equally, the children to take the share of the 
parent who may die before my death.” 

Again, he devises the Teil land to his “daughter Henri- 
etta and her children born in wedlock, the children to take 
if she dies before my death.” The careful and studied use 
of the same expression, in connection with the mention of 
children, manifests a distinct purpose to confine the gift to 
them, when and in the event only that the testator survive 
the parent, and it would alike violate the testator’s intent 
to leave out altogether these operative words or any portion 
of them. 

The three legatees named had each children living at the 
testator’s death, and two of them had children living at the 
time of making her will. The death of the daughter since 
transmits her share to her administrator. It must there- 
fore be declared that the legatees, Elias, Joseph A. Lewis 
and the said Itlias administrator of the legatee Elizabeth, 
are entitled each to one third part of the fund in the hands 
of the plaintiff, his executor. There is no error. 

No error. Affirmed. 
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STATE ex. rel. R. B. PEEBLES v. JOHN M. FOOTE and others. 


Execution Against Person—A ffidaut for Arrest. 


= 


. Section 260 of the code, providing for arrest of defendants under exe- 

cution, contemplates three classes of cases: (L) Where the cause of 
arrest is not set forth in the complaint: (2) Where the cause is set 
forth in the complaint, but is only collateral and extrinsic to the 
plaintiff ’s cause of action : (8) Where the cause set forth in the com- 
plaint is essential to the plaintiffs claim. 


2. In eases within the first class, the defendant can only be arrested by 
an order founded upon a sufficient affidavit setting forth the sources of 
information when it is based upon information and belief. And in 
such cases no execution can be issued against the person without such 
order previously had and served. 


OS 


. In eases of the second class, the statement.of the cause of arrest in the 
complaint will answer in place of an affidavit, but the statement must 
be as explicit as if set forth in an affidavit and properly verified. In 
such cases there must bean order of arrest before execution against the 
person of the debtor. 


4, In the last class of cases, where the facts stated in the complaint as 
causes of arrest are essential to, or constitute plaintiff ’s cause of action, 
there no affidavit for the order of arrest is needed and no such order is 
required before execution may be issued against the person of the de- 
fendant, provided the complaint has been duly verified. But a verifi- 
eation on information and belief will not answer, unless it gives the 
sources of information, &c. 


(Hess v. Brower, 76 N. C., 428; Hughes v. Person, 63 N. .C., 548; Glark 
v. Clark, 64 N.C., 150; Wood v. Harrell, 74 N. C., 838; Patgev. Price, 
7S N.C., 10, cited, distinguished and approved.) 


Motion to vacate an order of arrest and discharge the 
defendant from custody, heard at Spring Term, 1880, of 
NortTHampron Superior Court, before Gudger, J. 

‘The plaintiff in the year 1878 brought an action in the 
superior court of Northampton county upon the official 
bond of one Larkins, sheriff of the county of Halifax, 
against the defendants, his sureties on said bond. The 
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breach assigned was the non-payment of one hundred dol- 
lars with interest and costs, which the plaintiff had there- 
tofore recovered as an amercement against said Larkins, for 
having failed to make due return of process placed in his 
hands by the plaintiff. The complaint contained a clause 
as follows: “That he is informed and believes that John 
M. Foote has disposed of his property with intent to de- 
fraud his creditors,” and was verified in the usual manner. 
The defendants made no appearance, and judgment by de- 
fault was taken against them at spring term, 1879, of said 
court, for the sum of ten thousand dollars, to be discharged 
on the payment of the said sum of one hundred dollars 
with interest, &c. Writs of fiert facias were then issued to 
the counties of Northampton and Halifax, and were re- 
turned to fall term, 1879, of Northampton superior court, 
with the sheriff’s endorsement on each—“ no property to be 
found to satisfy this execution.” Thereupon a writ of exe- 
cution against the person of said Foote was issued returna-— 
ble to spring term, 1880, of said court; and by the author- 
ity of the said execution, the sheriff of Halifax county, to 
whom the writ was directed, executed the same by taking 
the said Foote into custody. And atsaid spring term, 1880, 
upon motion of defendant, Foote, he was discharged from 
custody by order of the judge, and the plaintiff appealed. 


Mr. R. B. Peebles, for plaintiff. 
Messrs. Day & Zollicoffer and J. B. Batchelor, for defendant. 


ASHE, J. The question presented by the record is, whether 
in a case like this an execution can be issued against the 
person of a defendant without an order of arrest having 
been served before the judgment. It is one of those new 
questions of practice that are constantly and unexpectedly 
springing up from the code, that unfailing source of so 
many perplexing questions. 
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The defendant was taken in execution by virtue of sec- 
tion 260 of the code of civil procedure, which reads: “If 
the action be one in which the defendant might have been 
arrested, as prescribed in section 149 and section 151, an 
execution against the person of the judgment debtor may 
be issued to any county within the state, after the return of 
an execution against his property, unsatisfied in whole or 
in part. But no execution shall issue against the person of 
a judgment debtor, unless an order of arrest has been served, 
as in this act provided, or unless the complaint contains a 
statement of facts showing one or more of the causes of 
arrest required by section 149,” 

This section has never received a direct interpretation 
from this court, though there have been several approaches 
to it. In the case of Hessv. Brower, 76 N. C., 428, this court 
held that an affidavit for an attachment (where the require- 
ments are substantially the same as in an order for arrest) 
which sets forth “that the defendant has departed from the 
state with intent, as affiant is informed and _ believes, to 
avoid the service of a summons,” was sufficient because it 
stated a fact accomplished, to-wit, that the defendant has 
departed from the state, and then concludes with the aver- 
ment that it was “with the intent to avoid the service of a 
summons” as the affiant is informed and believes, recog- 
nizing the distinction taken by this court in several cases 
cited, between things done and things which the party believes 
are about to be done, in which latter case the affidavit for the 
order of arrest must state the grounds of belief, in order 
that the court may judge of the reasonableness thereof. 
Hughes v. Person, 68 N. C., 548; Clark v. Clark, 64 N. C., 
150; Wood v. Harrell, 74 N. C., 838. In the case of Hess v. 
Brower, supra, the departure of the defendant from the state 
is stated as a fact, a thing done, within the knowledge of the 
plaintiff, and it is only the intent which is stated upon in- 
formation and belief; and in that respect that case differs 
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from this, for here the complaint sets forth the fact of the 
disposition of the property, as well as the intent to defraud, 
upon information and~belief. The court seems to have 
had its attention directed more particularly to the distine- 
tion between things done and things to be done, than to another 
distinction between facts stated upon knowledge and those 
stated upon ¢nformation and belief. 

In the more recent case of Paige v. Price, 78 N. C., 10, the 
question arose upon the sufficiency of the statements in an 
affidavit for an order of arrest. The affidavit among other 
things contained two averments that were important to the 
determination of the motion to vacate the order of arrest: 
1. That said defendants have been guilty of fraud in con- 
tracting the debt for which this action is brought, the par- 
ticulars of which are set forth in the complaint of the 
plaintiffs; and, 2. That the defendants have as this affiant 
is informed and believes removed and disposed of their 
property with the intent to defraud their creditors. This 
court very properly held the affidavit sufficient. The first 
clause of the affidavit above cited, which alleged fraud in 
contracting the debt for which the action was brought, and 
that the particulars thereof were set forth in the complaint, 
was a sufficient cause for the order of arrest, and we sup- 
pose the opinion of the court was based upon that state- 
ment in the affidavit, and not upon the other, that the de- 
fendants as the affiant is informed and believes had removed 
and disposed of their property with intent to defraud their 
creditors, which if it had stood alone would have been de- 
fective, for not stating the sources of information and 
grounds of belief. 

The section (260) under which the defendant was arrested 
contemplates three classes : 

1. Where the cause of arrest is not set forth in the com- 
plaint. | 

2. Where the cause of arrest is set forth in the complaint, 
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but is only collateral and extrinsic to the plaintiff’s cause 
of action. | 

3. Where the cause of arrest set forth in the complaint is 
essential to the plaintiff ’s action. 

In the cases falling within the first class, the defendant 
can only be arrested by an order of arrest founded upon a 
proper and sufficient affidavit, setting forth the sources of 
information when it is founded upon information and be: 
lief. And no execution in such cases could be issued against 
the person without such order previously had and served. 

In cases of the second class, the statement of the cause of 
arrest in the complaint will answer in place of an affidavit, 
but the statement must be as explicit as if set forth in an 
affidavit and properly verified. But in such cases there 
must be an order of arrest before execution against the per- 
son of the debtor. 

In the last class of cases, where the facts stated in the 
complaint as causes of arrest are essential to or constitute 
plaintiff’s cause of action, there no affidavit for the order of 
arrest is needed, and no order of arrest is required before an 
execution may be issued against the person of the defendant, 
provided the complaint has been properly and sufficiently 
verified. But a verification upon information and belief will 
not answer unless it gives the sources of information, &c. 

Although this court, at the first adoption of the code in 
this state, was disposed to repudiate the decisions of the 
courts of New York upon questions of code-practice, and un- 
dertook to chalk out an independent practice, we think the 
decisions of her higher courts may be resorted to in cases of 
doubtful construction, with great advantage and satisfac- 
tion. 

In the case of Blossom v. Bruno, 33 Barb., 520, which was 
a motion to vacate an order of arrest, the court held the af- 
fidavit was defective in stating the principal matters relied 
upon to be on information or belief; where such facts are 
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not within the actual knowledge of the plaintiff or his wit- 
nesses, Information may be stated; but in such cases the 
sources of information must be stated, so that the court can 
see to what extent the information can be relied on. And 
so it has been there held in several cases (17 How., 481, and 
i1 Abb., 62) that where the allegations of the causes of ar- 
rest are merely collateral and not essential to the plaintiff’s 
cause of action, a judgment by default does not establish 
such collateral facts sufficiently to justify the issuing an ex- 
ecution against the person of the defendant; and it is fur- 
ther held that an order of arrest would be necessary where 
the facts Justifying an order are set forth in the complaint, 
but are extrinsic of the cause of action itself, and the defend- 
ant suffer default. 

We hold that the cause for the arrest, when set forth in 
the complaint, must be stated with as much explicitness as 
when set forth in an affidavit. 

In our case the action is for a money demand and theal- 
legation set forth in the sixth article of the complaint, 
namely, “that he is informed and believes that John M. 
Foote has disposed of his property with intent to defraud 
his creditors,” is a collateral matter and extrinsic of the 
plaintiff’s cause of action. It isin no way essential to the 
plaintiff’s action. The complaint would have been good 
and complete if that article had been omitted. The case 
then falls within the second class of cases above mentioned, 
and the plaintiff has no right to issue an execution against 
the person of the defendant, Foote, without having first ob-. 
tained an order of arrest and its service before judgment. 

There is no error in the ruling of the court below, and 
the judgment is affirmed. 

No error. Affirmed. 
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RACHEL JONES v. R. C. HOLMES and another. 
Loss of Court Papers—New Trial. 


It was agreed between the parties to an appeal that the judge who pre- 
sided at the trial should settle the case notwithstanding he had gone 
out of office, but he failed for more than a year to do so, (by reason of 
his absence in a foreign country) and finally the papers were lost: 
Held, that a motion by the appellee, after that lapse of time, to allow 
the same judge to make ont the case was properly refused by the appel- 
lant on the ground that he could not recall the facts attending the trial 
without the aid of the lost papers ; and that, under the circumstances, 
the appellant was entitled to a new trial. 


Usler v. Haddock, 72 N. C., 119: Sanders v. Norris, 82.N.C., 243, cited 
and approved.) 


Petition for Certiorari, heard at June Term, 1880, of THE 
SUPREME CouRT. 


Messrs. J. L. Stewart, B. Fuller and Guthrie & Carr, for 
plaintiff. 
Messrs. Merrimon, Fuller & Fuller, for defendants. 


DittarD, J. This was an action to recover real property | 
and was brought to trial and a judgment recovered by the 
plaintiff before Judge Moore at the spring term, 1878, of 
Cumberland superior court. The defendants appealed from 
the judgment and perfected the same by entry thereof on 
record, by notice and by the execution of bond to secure the 
costs on appeal, and for stay of execution as required by the 
law in that case made and provided, and they prepared a 
statement of the case and served the same on the plaintiff. 

To this statement of the case the plaintiff did not assent, 
but returned the same with specific amendments and ob- 
jections, and the parties being unable to agree on a case, 
they sent the papers to the judge, whose term of oflice very 
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soon thereafter expired, with an agreement that notwith- 
standing he should settle the case for the supreme court. 
But the judge failed to do so, and was absent from the coun- 
try for some time on a visit to Europe, and by the time of 
his return the papers sent him were lost or mislaid, so that 
he could not make out a statement. 

In this state of things the plaintiff served on defendants’ 
counsel in September, 1879, a written motion of her readi- 
ness to accept a new case and inviting them to prepare one 
so that if it was not acceptable, Judge Moore might still 
make out the case as originally agreed on, but defendants 
failed to do as requested. And now on the record being 
brought up to this court upon a writ of certiorari, all the 
facts above recited being admitted, the defendants moved 
for a new trial, alleging that they have lost their appeal 
without any default on their part, and the plaintiff resists 
the motion on the ground of the refusal of the defendants 
to make out a new case as requested. 

In this situation we would be inclined to remand it and 
put the duty on the defendants to serve another case on the 
plaintiff and have the judge to settle it, in case of disagree- 
ment of the parties, but the judge having gone out of office, 
it cannot now be so done. The defendants appear to have 
been diligent to perfect their appeal, and the failure to make 
out anew case, when notified to do so, at the distance of 
more than a year after the trial, ought not to deprive them 
of the favorable consideration of the court, as by that time 
it may be reasonably supposed, and so the counsel of appel- 
lant stated to be the fact, the papers furnished the judge being 
lost, that they had forgotten the incidents of the trial and 
could not so make out a case as to fairly present their ex- 
ceptions. 

All we can do is to award a new trial upon the precedents 
of Isler v. Haddock, 72 N. C., 119, and Sanders v. Norris, 82 
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N. C., 2438, and the cases therein cited, and it 1s so ordered. 
Let this be certified. 
Per CurIAM. Venire de novo. 


R. D. JOHNSTON v. G. D. PATE. 
Complaint in Ejectment-—-Frivolous Pleading. 


1. A complaint in an action to recover land which alleges that the plain- 
tiff isthe owner in fee, describes the same by metes and bounds, and 
alleges that the defendant wrougfully withholds possession, concluding 
With a demand for judgment for the possession, for damages for with- 
holding the same and for costs, is amply sufficient under the code. 


2. A demurrer to such complaint, assigning for cause: (1) A failure of 
the plaintiff to set forth his claim of title, or (2) to allege an ouster by 
defendant, or (8) to aver a demand for possession and damages before 
action brought, or (4) to allege a notice to quit before suit entered, or 

_ (8) to assert a possession in the plaintiff or those under whom he claims 
within twenty years before the action was instituted, raises no serious 
question of law, and should be overruled as frivolous, 


(Swepson v. Harvey, 66 N. C., 436; Erwin v. Lowery, 64N. C., 321, cited 
and approved.) 


Crvizt Action to recover Land, tried at Fall Term, 1879, 
of CRAVEN Superior Court, before Avery, J. 

The case was heard upon issues of law raised by demur- 
rer to the complaint. Demurrer overruled, judgment for 
plaintiff, appeal by defendant. 


Messrs. A. G. Hubbard and W. B. Rodman, for plaintiff. 
Mr. W. J. Clarke, for defendant. 


Asur, J. The complaint isin the usual form, alleging 
that the plaintiff was the owner in fee simple of the land 
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which is specifically described by metes and bounds, and 
that the defendant wrongfully withholds the possession of 
the land from the plaintiff; and a demand for judgment for 
the possession of the premises and for damages for withhold- 
ing the same and for costs. 

The causes of demurrer assigned are that the complaint 
is vague, uncertain and insufficient, in that, 

1. It merely alleges generally that the plaintiff is owner 
of two certain described tracts of land and that the defend- 
ant wrongfully withholds the possession of said Jands from 
the plaintiff, but fails toset forth the plaintiff’s title thereto, 
so as to inform the defendant thereof, that he may admit 
the same or traverse the allegation. 

2. The complaint fails to allege ouster of plaintiff by de- 
fendant. 

3. The complaint fails to allege a demand by the plain- 
tiff for possession or a demand for the damages claimed 
before this action was commenced. 

4. The complaint fails to allege a notice to the defendant 
to quit and surrender to the plaintiff the possession of the 
premises before the action was brought. 

5. Plaintiff fails to allege possession by himself or those 
under whom he claims, within twenty years before the ac- 
tion was brought. 

His Honor overruled the demurrer, and holding it to be 
frivolous rendered judgment in favor of the plaintiff for the 
land in dispute, and ordered a writ of possession to be is- 
sued, but retained the action upon the civil issue docket 
until a jury could be impaneled to inquire and ascertain 
what was plaintiff’s damages for the unlawful detention of 
the land or for rents and profits. 

No one of the causes of demurrer can be sustained: The 
first cannot, because the complaint is in the usual form used 
and approved by the courts of this state ever since the adop- 
tion of the code of civil procedure, and is in strict conform- 
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ity to the precedents established and followed by the courts 
of New York from which we have derived our code. The 
second, third and fourth cannot, because there is nothing in 
the complaint showing that this was one of the cases where 
an ouster was necessary to be proved, or a demand for pos- 
session made, or notice given to quit, before action brought. 
Questions of this nature usually arise on the trial as matters 
of defence. Nor can the fifth be sustained, for it is not, nec- 
essary that a plaintiff in an action to recover land should 
allege in his complaint that he had possession within twenty 
years before action brought. or if he establishes on the 
trial a legal title to the premises, he will be presumed to 
have been possessed thereof within the time required by 
law, unless itis made to appear that such premises have 
been held and possessed adversely to such legal title for the 
time prescribed by law before the commencement of such 

action. ©. C. P., ch. 17, § 25. (Bat. Rev.) | 

We have not been able to discover anything in the de- 
murrer worthy of the serious consideration of this court, and 
we must therefore hold it to be frivolous. Swepson v. Harvey, 
66 N. C., 486; Irwin v. Lowery, 64 N. C., 821. The demur- 
rer was properly overruled by the court below, and being 
frivolous and for the purpose of delay, the judgment ren- 
dered was not erroneous. 

The judgment of tne court below is therefore affirmed, 
and the case is remanded that the damages sustained by the | 
plaintiff by reason of the detention and occupation of the 
land by the defendant, may be ascertained by a jury. Let 
this be certified to the superior court of Craven county that 
further proceedings may be had in conformity to this opin- 
ion and the law. 


No error. Affirmed. 
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H. E. McCORMICK and others v. C. D. NEXON and other:. 
Injunction— Waste. 


1. Where plaintiff, claiming the ownership of certain land, brings an ac- 
tion to recover the same and (as auxiliary to the main relief) seeks to 
enjoin the defendant in possession from cutting timber and turpentine 
trees thereon for building and fencing, he must show that the defendant 
is unable to respond in damages for such injury. 


2. Where the plaintiff’s affidavit merely alleges the defendant’s insolven- 
cy on information and belief, and the defendant denies the allegation, 
supporting his denial by affidavits of the sheriff and county surveyor, 
the injunction will not be continued to the hearing. 


(Thompson v. Williams, 1 Jones Eq., 176: Gause v. Perkins, 3 Jones Eq., 
177, cited and approved.) 


Morton by defendants to dissolve an injunction, heard at 
Chambers on the first day of April, 1880, before Aure, J. 

The action in which this motion was made is pending in 
the superior court of Cumberland county. The motion was 
granted and the plaintiffs appealed. 


Messrs. Guthrie & Carr, for plaintiffs. 
Mr. N. W. Ray, for defendants. 


DitiaRD, J. The plaintiffs claim to be owners of the 
two tracts of land described in the complaint, and they seek 
in their action to recover damages for a trespass thereon 
against C. D. Nixon and his co-defendants, alleged to consist 
in the entering upon and the building of a cabin on said 
land and in the cutting down and splitting into boards and 
rails of one hundred timber trees. 

Upon the institution of the suit, an injunction pending 
the action was applied for and an order to show cause was 
granted at a time named, with a temporary restraint in the 
meantime, upon the allegation that the lands trespassed 
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upon were chiefly valuable for turpentine and timber pur- 
poses, and that the acts dene and the threatened contin- 
vance of the same were an injury irreparable, as amounting 
to a destruction of the substance of the estate, and such as 
defendants could not answer for in damages on account of 
their insolvency. At the return day of the rule to show 
cause, the defendant, Nixon, admitted the said alleged acts 
of trespass as done by his co-defendants by bis authority 
and justified on the ground of a claim of title in himself, 
and denied insolvency and averred his ability to pay ten 
times more than the value of the whole land over and above 
ail exemptions. 

Affidavits were filed on each side and the material facts to 
be gathered therefrom and from the admissions of defendants, 
are, that the defendants entered upon the locus in quo and 
built the cabin and cut the timber-trees alleged, and threat- 
ened to continue such acts; and as to the alleged inability 
of defendants to pay damages, that fact was averred by the 
plaintifis only on wformation and belief and no evidence. was 
adduced in support, whilst the defendant Nixon, confessing 
his hability to pay the damages, should any be: recovered, 
averred that he was able to pay much more than the value 
of the whole land independent of his exemptions and sup- 
ported himself as te his worth by the evidence of the sheriff 
and surveyor of the county, who testified to his -reputed 
solvency. to the extent of from three to five thousand dol- 
lars, exclusive of exemptions and all Habilities. Upon this 
showing the court below refused to continue the injunction 
to the hearing, and the question is, was there error in the 
refusal. .. . : | 

There was undoubtedly jurisdiction in the court in the 
course of the action, the title to the locus in quo being claimed 
both by plaintiffs and by:the defendant Nixon, to. take :care 
of the property: im controversy.until the question. of the 
title could be: tried and-settled, provided the acts threatened 
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were of such character as to work an irreparable injury. 
But the kind of injury to justify such interposition, as de- 
cided in our state,is not created by the mere fact of the 
building of the cabin and cutting and splitting Into rats 
and boards the timber-trees as distinguished from ornamen- 
tal trees, which would be a ground of injunction in the 
English law, but to become such, there must be the further 
fact of not being compensable in damages by reason of the 
insolvency of the trespasser. This rule of non-interference 
in cases like the one under consideration, without insolvency 
disabling the party to answer in damages, is established by 
divers cases in this court, pre-eminent among which are the 
cases of Thompson v. Williams, 1 Jones iq.,176,and Gause v. 
Perkins, 3 Jones Eq., 177. In the latter case, the injury was 
alleged to consist in the fact of the defendant’s being about 
to commence to box and work the trees for turpentine, and 
to eat down and rive the timber into staves on land fit only 
for those products, just as the land tm one case is valuable 
only for turpentine and timber purposes, and it was held 
not to be a case of irreparable injury without the additional 
fact of inability to respond in damages. And the decision, 
ever since recognized as good law, was put on the ground 
of justice to the party, and of public policy which favors 
the use to which lands are adapted as a means of develop- 
ing the resources of the country. 

The rule established by these cases applies to the question 
presented for our determination and furnishes a guide to us. 
Here, the plaintiffs have one of the essentials to the special 
injunction they sought to have continued to the hearing in 
the building of the house and the cutting and splitting of 
the timber-trees, and the other necessary fact of insolvency 
is stated to exist with no positiveness but only from infor- 
mation and belief, and that without any statement of the 
facts en. which their belief 1s founded or proof of the truth 
thereof, either by themselves.or:others. This-fact is a con- 
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stituent in the plaintiffs’ equity to have the injunction, and 
it was their business to have proved it, or at least shown a 
probability of its truth, as they might easily have done, if 
Nixon was in fact or by reputation insolvent. But suppos- 
ing the allegation on information and belief, unsupported, 
to be sufficient prima facie, the defendant Nixon denies it 
and avers his ability outside his exemptions to pay ten 
times more than the value of the whole land in controversy, 
and he establishes, by the oath of the sheriff and surveyor 
of his county, his reputation to be that of a solvent man 
from three to five thousand dollars exclusive of exemptions 
and all habilities. Upon the state of the proofs laid before. 
His Honor as to this essential fact in the alleged case of ir- 
reparable injury, it does not seem to us that he erred in 
refusing to continue the injunction to the hearing. The 
case made is a controversy over the title with the defend- 
ants 1n possession and making that use of the land for 
which it is fit, and the plaintiffs furnish no evidence to 
establish or excite.a suspicion of insolvency in Nixon. 

There is no error and the judgment of court below is 
affirmed. Let this be certified. 

No error. Affirmed. 


ELIAS L. TAYLOR v. ELIJAH D. TAYLOR. 


Execution—Seal— When Requisite. 


Where execution issues to a county other than that in which the judg- 
ment was rendered, it must bear the seal of the superior court, without | 
which it and all proceedings under it are nullities. 


(Findley v. Smith, 4 Dev., 95; Shepherd v. Lane, 2 Dev., 148; Seawell v. 
Bank, 3 Dev., 279; Governor v. McRae, 3 Hawks, 236; Freeman v. 
Lewis, 5 Ired., 91, cited and approved. |} 
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TAYLOR v. TAYLOR. 

Civit Action to recover land tried at Spring Term, 1880, 
of PoLk Superior Court, before McKoy, J. | 

The plaintiff claimed title to the land under a deed made 
by the sheriff of Polk county, by virtue of a sale had by him 
under an execution issued from the superior court of Ruth- 
erford county, on a judgment rendered in that court in the 
year 1869, in an action commenced in 1867, in behalf of the 
present plaintiff against E. D. Taylor, a resident of Polk 
county, and others, at which sale the plaintiff became the 
purchaser. 

The plaintiff in support of his title produced in evidence 
a transcript of the superior court of Rutherford county, 
which showed that the execution, which issued from the su- 
-perior court of Rutherford to the sheriff of Polk under 
which he sold the land in controversy, was without a seal 
attached. For that and for other causes of exception, His 
Honor intimated the opinion that the plaintiff could not re- 
cover, and in deference thereto the plaintiff submitted to a 
nonsuit and appealed. 


Mr. D. G. Fowle, for plaintiff. 
Mr. W. J. Montgomery, for defendant. 


Asue, J. In making up the case for this court, the tran- 
script of the superior court of Rutherford was assumed by 
the counsel of both parties to contain a correct statement of 
the facts it purported to set forth, and we must presume 
that they are truly stated. 

There were a good many points raised by the counsel for 
the defence, but it is only necessary for the purpose of this 
appeal that we should notice one of them. The fact that the 
execution which was issued from the superior court of Ruth- 
erford to the sheriff of Polk county was without a seal of 
the court, is fatal to the plaintiff’s action. 

By the common law, every writ issued by a court of rec- 
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ord must be authenticated by a seal of the court affixed to 
the writ. And in this state, the legislature by the act of 
1797, has dispensed with this essential form of authentica- 
tion only in cases where the writ is confined within the 
eounty from the court of which it issues. When the writ 
is issued toa different county, it is void without the seal 
and confers no power upon the sheriff of such county to act. 
As was said in the case of Findley v. Smith, 4 Dev., 95, the 
seal of a court is as indispensable to its writ as the seal of a 
party 1s indispensable to his bond. See Shepherd v. Lane, 2 
Dev., 148; Seawell v. Bank, 3 Dev.,279; Governor v. McRae, 3 
Hawks, 226; Freeman vy. Lewis, 5 [red.,91. In this case the 
execution which was issued from the superior court of Ruth- 
erford to the sheriff of Polk county, having had no seal of 
the superior court of Rutherford affixed to it, was a nullity 
and conferred no power upon the sheriff to sell the land in 
question and the purchaser acquired no title by the sale. 

There is no error, and the judgment of the court below is 
affirmed. 

No error. Affirmed. 


WILLIAMS. PETERSON, Adm’r, and others v. JOHN VANN, Trus- 
tee, and others. 


Petition to sell Land for Assets—Jurisdiction—Final Decree— 
Suit to Reverse. 


1, The special gease equitable Jurisdiction conferred upon the late court 
of pleas and quarter sessions to order a sale of the land of a decedent 
to pay his debts was exercised and came to an end upona decree 
of sale and confirmation thereof, followed by an order to collect the 
purchase money and make title. . 


2. Such final decree can only be reversed or modified by an action in the 
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cuperior court commenced by summons, as a substitute for a bill of re- 
view or for a bill to impeach the decree for fraud. 


3. A failure to adjudicate upon the question of costs does not affect the 
character of the decree as a final one. | 


(Thompson v. Cox, 8 Jones, 311; Hvans v. Singletary, 63 N, C., 205; 
Gibson v. Partee, 2 Dev. & Bat., 5389; Barnard v. Etheridge, 4 Dev., 
205; Covington v. Ingram, 64 N. C., 123; Thaxton vy. Williamson, 72 
N. C., 125, cited and approved.) 


Morton to set aside a judgment and order of sale, heard 
at January Special Term, 1880, of Sampson Superior Court, 
before Gamer, J. 

The plaintiff filed his petition in the court of pleas and 
quarter sessions of Sampson county at November term, 1866, 
for a license to sell the land described in the petition to pay 
the debts of his intestate; and on this petition a summons 
was issued returnable to May term, 1867, against John 
Vann, styled agent of Mary Boney, and against the heirs at 
law of Chester R. Vann, without description of them by 
name and in thisrespect the summons pursued the petition. 
Upon the petition thus begun, the following proceedings 
were had: 

At May term, 1867, the summons was returned “ execu- 
ted” and at the same term, W. A. Matthis, the clerk, was 
appointed guardian ad litem to the heirs at law of the plain- 
tiff’s intestate, and he accepted service of his appointment. 

At August term, 1867, John Vann filed an answer, where- 
in he set up that the land, though once the property of the 
intestate, was sold under executien for his debts in 1862, 
when he purchased the same and took the sheriff’s deed 
therefor, and afterwards, in 1864, conveyed it to his grand- 
children, the heirs at law of Chester R. Vann, and by this 
means he insisted the intestate had no interest or title liable 
to be sold for his debts. And at the same term of the court, 
Matthis, guardian as aforesaid, filed an answer, referring to 
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and relying on the matters of defence contained in the an- 
swer of John Vann. 

At said August term, 1867, an entry was made on the 
record in these words: “ Auswer filed ; replication ; ordered 
by the court that issues be submitted toa jury.” At No- 
vember term, 1867, the cause is marked “continued.” At 
February term, 1868, there is this entry: “Order of sale, for. 
decree see minutes.” At May term, 1868, this entry: “ Re- 
port of sale confirmed and decree for title.” At fall term, 
1869, of the superior court, the cause was entered on the 
docket of that court and there was this order: “ Judgment 
against petitioner for costs,” and the cause was dropped from 
the docket. : 

After these proceedings, the heirs at law of the intestate, 
claiming as grantees of their grandfather, John Vann, on 
notice to the plaintiff moved before the clerk to set aside the 
order of sale of the land at February term, 1868, of the 
county court and also the order of confirmation and for 
title to the purchaser at May term of the same court; and 
the same being denied, on appeal to the superior court, the 
judge remanded the cause to the probate court for addition- 
al parties. 

In pursuance of the order. remanding the cause for new 
parties, after notice to the petitioner, to the heirs of A. M. 
Matthis and to William Sutton and wife, the present claim- 
ants of the land under the administrator’s sale, the probate 
court overruled the motion to set aside the decree of sale 
and order of confirmation and for title; and on the appeal 
to the superior court at said January special term, 1880, the 
judgment of the probate court was affirmed, and the defend- 
ants appealed. 


Mr. D. J. Devane, for plaintiffs. 
Mr. J. L. Stewart, for defendants. 
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DILLARD, J., after stating the case. Upon this appeal, the 
error assigned is the affirmance by the superior court of the 
refusal of the probate court on the facts above recited to set 
aside the decree of sale, order of confirmation and for title 
in the county court at February and May terms, 1868. 

The late court of pleas and quarter sessions, by the act of 
1846, (Rev. Code, ch. 46, § 44,) was clothed with a jurisdic- 
tion to order the sale of land of deceased debtors for pay- 
ment of their debts‘on the petition of their personal repre- 
sentatives, to be exercised in the mode and to the extent 
limited in the statute conferring the jurisdiction. It was a 
quast equitable jurisdiction, created for a special purpose 
and with enumerated powers, and hence the courts settled 
it, that upon a decree of sale, confirmation thereof and an 
order to collect the purchase money and make title, the 
jurisdiction conferred was exercised and at an end. Thomp- 
son v. Cox, 8 Jones, 311; Hvans v. Singletary, 63 N. C., 205. 

From the statement of the case of appeal by the judge, in 
connection with the clerk’s transcript from the record of the 
county court, it appears that no regular memorial was made 
up and entered of record, but that the proceedings through- 
out are indicated by mere memoranda and informal entries 
from which a record in form might be drawn out and which 
in legal intendment is to be understood as existing. Gibson 
v. Partee, 2 Dev. & Bat., 5380; Barnard v. Etheridge, 4 Dev., 
295. | 

Taking the record then to be what the loose entries of the 
clerk would authorize to be made up, from the entry “ order 
of sale, for decree see minutes” at February term, 1868, and 
the entry “report of sale confirmed and decree for title” at May 
term, 1868, the legal conclusion is, that the court of pleas 
and quarter sessions exercised fully the jurisdiction it had 
over the subject and that the decree then rendered was a 
final one, as held in Thompson v. Cox and Evans vy. Singletary, 
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supra. So that there was no occasion for any further action 
in the matter, either in the county court or any other. 

If the decree in the county court at May term, 1568, was 
final and the same was fully executed by payment of the 
money and the execution of title to the purchaser, as is to 
be taken to be true from the fact of the purchaser’s being 
made a party to defendant’s motion in the cause, then by 
the 25th day of January, 1879, when the motion in the cause 
was made, there was no cause pending in which to make 
the motion and the oniy remedy of defendants was, as set- 
tled by a series of decisions in this court, by an action in the 
superior court commenced by summons as a substitute for 
a bill of review, or for a bill to impeach the decree for fraud. 
Covington v. Ingram, 64 N. C., 123; Thaxton v. Williamson, 
12. No Cn 125. 

But it may be said that the decree of the county court 
was not final, for the reason, that after confirming the sale 
and ordering title, it did not. adjudge upon the matter of 
costs. Wedo not think the finality of the decree was af- 
fected by that circumstance. The giving of costs in equity 
and in eases of this kind in the courts of pleas and quarter 
sessions would not necessarily have followed the decree con- 
firming the sale and ordering title to the purchaser. But 
it would have been a matter of discretion in the court. And 
as no reservation of the question of costs was contained in 
the decree of May term, 1868, which disposed of the whole 
merits of the proceeding, the import of the decree, other- 
wise certainly final, is that the court exercised its discretion 
and refused costs; or, the cause not being retained for 
further orders and directions, that the costs were waived 
and lost. Daniel Chancery 15,16. Neither did the entry 
of the cause on the docket of the superior court at fall term, 
1869, followed by the memorandum, “judgment against the 
petitioner for costs,” alter the ease. The whole object of the 
petition was accomplished and the suit at an end, and the 
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docketing of the casein the superior court was therefore not 
authorized by section 400 of the code, and availed not to 
disturb the finality of the decree of the county court at its 
May term, 1868. | 

We must therefore declare our opinion to be, that the 
remedy of the defendants, if any they have, is not by a 
motion in the cause, but by an action with proper parties 
thereto in the superior court in the nature of a bill of 
review, or a bill impeaching the decree for fraud or other 
sufficient cause. There is no error in the judgment of the 
superior court affirming the judgment of the probate court 
disallowing defendants’ motion. 

No error. Affirmed. 


“GOFF, CRANSTON & CO. v. CARTER POPE. 
Description in Deed—Hvidence— Construction. 


1. Where an object conveyed is sufficiently identified by the terms used, 
a false mention of some particulars, not producing obscurity.as to the 
intention of the parties, will not defeat the operation of the instru- 
ment, upon the maxim, ‘* falsa demonstratio non nocet,”’ &e. 

2. A mortgage conveyed a ‘portable steam engine, grist and saw mill 
and forty horses now on ’’—a certain plantation, ‘‘ also a second porta- 
ble steam engine used for ginning and shelling corn ”; Held, under 
the foregoing rule, 

(1) That parol evidence was admissible to show that the engine first men- 
tioned was intended to be included in the mortgage, though misde- 
scribed as to location ; 

(2) That the dealings and declarations of the partics with respect to such 
engine were receivable in evidence on the question as to whether or 
not it was included in the mortgage. 
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Held further, that, to advance the true intent of the parties, the word 
‘* portable’? may be treated as synonymous with movable. 


(Bryan v. Faucet, 65 N. C., 650; Johnson v. Nevill, 1b., 677, cited and 
_ approved.) 


CLAIM AND DELIVERY, tried at Fall Term, 1879, of Nasu 
Superior Court, before Eure, J. 

The plaintiffs claimed a portable steam engine, grist and 
saw mill, and the appurtenances thereto, which were located 
on the land of W. D. Harrison, in the county of Nash, and 
conveyed to them by Charles W. Smith of Pitt county, in 
the manner deseribed in the opinion of this court. Under 
the charge of the court, the jury rendered a verdict for the 
plaintiffs ; judgment, appeal by defendant. 


Messrs. G. V. Strong and G. M. Smedes, for plaintiffs. 
Messrs. Bunn & Battle and Davis & Cooke, for defendant. 


Smita, C.J. The plaintiffs derive title to the articles men- 
tioned in their complaint under three successive mortgage 
deeds from C. W. Smith to them, the first executed in Sep- 
tember, 1869, and describing the property conveyed, as do 
the others, in the following language: “The growing cot- 
ton and corn crops on plantation situate on Tar River in 
said state of North Carolina, formerly known as the ‘ Penny 
Hill plantation,’ ” with full boundaries; “also including in 
this conveyance the portable steam engine, grist and saw 
mill, and forty horses now on said plantation ; also a sec- 
ond portable steam engine, used for ginning and shelling 
corn.” At the date of the first deed there was a small steam 
engine on the plantation used in ginning cotton and shell- 
ing corn, and another larger in size and of forty horse power 
(that now in controversy) in the woods, eight miles distant 
from the plantation. The latter was originally put on land 
near Greenville in Pitt county, then conveyed towards 
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Bethel, and finally removed to the farm of W. D. Harrison, 
where it remained unworked until the defendant took pos- 
session, shortly after which the present action was brought. 

There was conflicting evidence offered on the trial to show 
what was a portable as distinguished from a stationary engine, 
and to which class this properly belonged. The plaintiffs 
introduced as a witness an agent of theirs who testified that 
he advertised a sale of the steam mill to take place in April, 
1876; that before the day of sale, the defendant made him 
an offer of five hundred dollars which was refused, and that 
they went on the premises and examined the condition of 
the mill. At the day appointed, in the presence of the 
mortgagor, the defendant and others, the mill was offered 
for sale as the property of the plaintiffs and no objection 
was made or claim asserted by any person. The bids were 
not satisfactory and the sale was stopped. It was again of- 
fered in like manner after advertisement in November of 
the same year and withdrawn for asimilar reason. The 
defendant did then object, saying the property was not his 
and declining to tell who made claim. At the same time 
in a private interview the defendant offered three hundred 
and fifty dollars for it. 

Several instructions to the jury were asked for defendant, 
which the court declined to give, the substance of which is 
condensed in two propositions: First, if the engine, grist 
and saw mill was a stationary and not a portable engine, 
the title thereto did not pass under the mortgages ; and sec- 
ondly, if it was not on the Penny Hill plantation when the 
deed was executed, it was not within the words of descrip- 
tion and was not conveyed. 

The only question then is as to the sufficiency of the 
descriptive words contained in the deed to convey the steam 
mill to the plaintiff. Numerous authorities are cited in the 
brief of the defendant’s fcounsel to show that under the 

rulings of this court the same accuracy in the statement of the 
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cause of action is required under the present as under the 
former system of pleading; that the proofs and allegations 
must correspond in order to a recovery; and-that it is the 
duty of the judge to respond directly to a request for di- 
rections to the jury by giving or refusing them. The 
references do not meet the aspect of the case presented in 
the record. 

The description of a thing intended to be conveyed may 
be so vague and indefinite as not to admit the aid of parol 
proof whose only office is to igentify by fitting the descrip- 
tive words to the object described. It ig a rule equally well 
established, that if the object is sufficiently identified by the 
terms used, a false mention of some particulars not produc- 
ing obscurity as to the intention of the parties will not de- 
feat the operation of ‘the instrument, upon the maxim 
“falsa demonstratio non. nocet, cum de corpore constat.” 1 Green), 
Ev., § 301. 

I. We do not understand the words “now on said planta- 
tion” as applying to the steam mill previously: mentioned, 
but as confined to the “horses” then on the premises and 
used in cultivating the land. This construction is required 
by the ascertained fact that this mill was not then on the 
“Penny Hill plantation, but several miles distant, while the 
small engine employed in ginning and shelling, and men- 
tioned without regard to locality, was then upon the land 
and used in farming operations. The mortgagor owned 
and obviously meant to convey both engines and it cannot 
‘be supposed that he intended to attach to either a known 
false description to defeat his own deed. 

Il. The large engine was movable and has been meee: at 
three different places, and the synonymous prefix, portable, 
would not be improperly applied to it. 

III. The presence of the mortgagor at the first proposed 
sale when the engine was offered as the property of the 
plaintiffs, and the assent implied from silence, although not 
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an estoppel as it might have been in favor of an innocent 
purchaser, is an indirect admission that by his deed the 
title had passed to the plaintiffs, and in confirmation of a 
construction giving it that effect. 

IV. The identity of an assigned article of property and 
the means of ascertaining it are largely dependent upon ex- 
trinsic proofs, of the force and sufficiency of which the jury 
mnust judge, and the submission of this inquiry to them is 
in accordance with the ruling in Bryan v. Faucett, 65 N. C., 
650. How otherwise could it be determined which of many 
goods falling within the description was intended to be con- 
veyed? A horse;a buggy or a cow is sold, how can the 
articie be separated from many others of the same class, ex- 
cept by the aid of parol testimony? The generality of the 
description, in manv cases unavoidable, is latent ambiguity, 
discoverable when the object is sought and removable by 
outside evidence of intent. Wigram on Wills—Proposition 
VIL. 

The same observation may be applied to the criticism 
upon the obscurity and uncertainty in the complaint. “It 
has never been customary,” says Ropman, J., “in actions 
for the recovery of specific goods, to give any more than a 
general description, although a plaintiff may do so if he 
chooses, at the risk of a variance.” Johnson v. Nevill, 65 N. 
C., 677. 

We think His Honor did not refuse a direct and distinct 
response to the prayer for instructions. He peremptorily 
declined to rule that the deed was too vague in terms to 
admit the aid of any evidence, and left to the jury to fit the 
description to its object and identify the article intended to 
be conveyed. In this there is no error. The judgment 
must therefore be affirmed, and it is so ordered. 

No error. Affirmed. 
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JOHN BROWN v. CAROLINA CENTRAL RAILWAY COMPANY. 
Nuisance—Leceiver. 


1. The private nuisance which equity will abate by inJunction must be 
one oceasioning a constantly recurring grievance from its nature in- 
susceptible of adequate compensation in damages. 


2. In determining upon the propriety of injunctive relief against such 
nuisances, the court will be influenced against ordering an abatement 
by the facts that the structure from which the nuisance arises is useful 
to the defendant and the public, and the injury to the plaintiff trifling. 


3. The superior court of one county will not order the abatement of a 
nuisance erected by a railroad corporation (such nuisance caused in the 
defective construction of a certain trestle and culvert on the line of the 
road) when all the corporate property is in the hands of a receiver ap- 
pointed by the superior court of another county. 


(R. & A. Air-Line vy. Wickers, 74.N. C., 220; Hyatt vy. Myers, 71 N.C., 
- 271; Huson v. Perkins, 2 Dev. Eq., 88; Skinner v. Maxwell, 68 N.C., 
400, cited and approved.) 


Civit Acrion removed from Cleaveland and tried at Fall 
Term, 1879, of Lincotn Superior Court, before Buaton, J. 

The plaintiff alleges that the Wilmington, Charlotte and 
Rutherford railroad company (now the Carolina Central) 
by the unskilful construction of a trestle and falling in of 
a culvert across Muddy Fork creek, just below his lands sit- 
uate on both sides of the creek, caused an obstruction to the 
natural flow of the water in said creek, whereby it was 
thrown back and ponded on his land, and the same was 
rendered unfit for cultivation; that defendant company 
thereafter, to wit, in April, 1873, became the owner of said 
railroad with all its rights, property and privileges, and as 
such have maintained and allowed to exist ever since their 
purchase the same trestle and obstruction in said creek and 
thereby continued the injury to plaintiff’s land. 

The action is brought to recover damages for injury to 
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plaintiff’s land from overflow and absorption occasioned by 
the said obstruction allowed by defendants to continue in 
the creek since their purchase, and for abatement of the 
nuisance. At the trial, it was admitted that the ownership: 
of defendant company began in 1878, and that their said 
road was duly placed in the hands of the deferidants,. 
Grainger, Stout and Porter, as receivers, on the first day of 
April, 1876, by a decree of the superior court of New Han- 
over county, under whose control and management the 
same has ever since been, and is now. Upon issues submit- 
ted to the Jury, 1t was found that the trestle and fallen cul- 
vert were an obstruction to the natural flow of the water 
when the defendant company bought the road, and had 
continued to be and remain ever since, and that thereby the 
plaintiff sustained an annual damage of twenty-five dollars. 

Upon the admission of the parties and facts found by the 
jury as above, the court adjudged that plaintiff recover 
damages for three years next before the institution of his. 
suit, to wit, the sum of seventy-five dollars, but refused the 
motion for the further judgment of abatement of the nui- 
sance, and from such refusal the plaintiff appealed. 


Messrs. Hoke & Hoke, for plaintiff. 
Myr. John D. Shaw, for defendant. 


DiLtLARD, J. In Raleigh & Augusta Air-Line v. Wicker, 74. 
N. C., 220, it is decided that in cases of ponding water by a 
railroad by obstructing a natural or artificial drain-way, the. 
injury is not one taken into the estimate in measuring com- 
pensation to a land owner, and therefore the company in 
constructing its road must leave a space sufficient for the: 
passage of the water without injurious obstruction; or in 
default thereof it-will be answerable in damages by a repe- 
tition of suits until the obstruction is removed, or in a. 
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proper case 1t may be abated by the corrective powers of a 
court of equity. 

So it was the duty of the company which originally built 
the trestle and culvert across Muddy Fork creek to have 
erected them with such care and skill as not to obstruct or 
throw back the water on plaintiff’s land and to have kept 
them so, and equally incumbent on the defendant company 
since their purchase to do the same thing; or failing so to 
do, it was responsible for any consequent Injury In one or 
more actions for damages merely, or be subject to abatement 
if the injury were such as to call for such remedy, consist- 
ently with the principles which govern courts of equity in 
such cases. 

Now here the injury to the plaintiff is fixed by the jury 
at twenty-five dollars annually for three years next before 
this suit was begun; and upon the finding of damages in so 
trifling a sum and the other facts in the case, was it or was 
jt not obligatory as a matter of law to order the abatement? 
or might the court have left the plaintiff to his actions for 
damages as at law? 

The usual and only remedy at common law and under 
our former system for a private nuisance was by an action 
on the case to recover damages, with a right te repeat. for 
any continuance of it, until the party from a motive of in- 
terest voluntarily removed it; and while a court of equity 
might interpose to prevent or abate such a nuisance, it was 
not every case in which the right to recover damages ex- 
isted that would constitute a ground of Jurisdiction in 
equity to exercise its powers. The injury to call for and 
justify compulsory abatement, it is held, must be such as is 
not from its nature susceptible of adequate compensation in 
damages, or such as will occasion a constantly recurring 
‘grievance, which cannot be otherwise relieved against. 2 
Story’s Eq., § 925; Adams Eq., 211; 3 Dan’l Chancery 
1587. 
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Upon the establishment of the nuisance, as the plaintift 
insists is done in this case by the verdict of the jury, the 
grant of process of abatement does not follow as a matter of 
course, but in that event will depend on circumstances of 
which the following will be influential. The chancel- 
lor in such case will consider whether he will leave the 
party to his common law remedy or order an abatement, 
and as connected therewith, his determination will and 
ought to be influenced against ordering abatement, by the 
fact that the structure from which the nuisance arises is 
useful to the defendant, and the injury therefrom to the 
plaintiff trifling and susceptible of adequate compensation 
in damages; and by the further fact of a great public benefit 
overbalancing the private injury, in which case the private 
interest should, as established by the authorities, be subor- 
dinated to the public good. Hyatt v. Myers, 71 N. C., 271; 
Hason v. Perkins, 2 Dev. Kq., 38. 

In this case the injury alleged is the unfitting seme of the 
plaintiff’s lands for purposes of cultivation. And the jury 
say the damages thereby annually suffered is twenty-five 
dollars. And it does not appear either by averment or oth- 
erwise that the damages cannot or will not be paid, nor that 
the grievance can only be relieved against by abatement by 
the court. Upon this view by itself, His Honor as it seems 
tous might have properly pronounced the judgment he 
gave, and refused to order abatement as moved by the plain- 
tiff. But when the fact is superadded that the road and its 
‘operation and general management were in the receivers 
appointed by decree of the superior court of New Hanover 
the correctness of the refusal to order an abatement cannot, 
as we think, be questioned. 

The effect of appointing receivers was to take the road 
into the hands of the court, to be operated and managed, 
expenses paid and proceeds distributed, and to answer for 
damages incurred, and be abatable in any part of its track 
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or works creating a nuisance to a private person under the 
rules, regulations and orders of the court having the cus- 
tody. High on Receivers, §§ 1,2; Skinner v. Maxwell, 68 N. 
C., 400. | 
In such situation, the property and its proceeds in the 

hands of the superior court of New Hanover could not be 
taken away or applied to the payment of the damages ad- 
judged against the defendant company, by any execution or 
order of the superior court of Lincoln ; nor could the trestle 
and fallen culvert constituting a part of the track be pulled 
down by the orders of any other court of equal jurisdiction 
than of the one now in the occupancy and centrol of the 
road. It was proper in order to avoid a conflict of jurisdic- 
tion for the court in Lincoln to have refused the order of 
abatement and thus have left the plaintiff to repeated ac- 
tions, or to go, as he might, with his judgment to the court 
of New Hanover for payment of his damages assessed, and 
also for the proper, action of that court upon his claim of 
equitable right to abatement. 

There is no error, and the judgment below must be af- 
firmed. 

No error. Affirmed. 


LOUIS LAFONTAINE v. SOUTHERN UNDERWRITERS ASSO-. 
CIATION. 


Supplementary Proceedings—Contempt— Questions imeriminat— 
ing Witness—Refusal to Answer. 


1. When in the course of proceedings supplementary to execution a wit_ 
ness is examined by a referee under section 268 of the code, no triaf 
can be said to take place before the referee, and a contempt in refusing 
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to answer questions on sach examination must be punished by the 
court making the reference, 


bo 


. The essential and inherent common law power of the courts to punish 
as a contempt the refusal of a witness to answer proper questions is 
expressly confirmed by Battle’s Revisal, ch. 24, § 7 (4). 


3. Where a witness refuses to answer a question on the gronnd that such 
answer Will tend to convict him of a crime, it is the province of the 
court to determine whether a direct response to the question will have 
that tendency. 


4. Sinee by the provisions of section 264 (5) of the code the answer of one 
examined tmder proceedings supplementary to execution cannot be 
used against him in any criminal proceeding or prosecution, a witness 
called to testify on such an examination as to his dealings in behalf of 
a defunct corporation of which he was an officer cannot excuse himself 
on the ground that the evidence thus elicited might be used on the 
trial of indictments pending against him and others, for conspiring to 
cheat and defraud divers persons in the management of the affairs of 
such corporation. 


5. Semble, that if the witness himself states his belief that such indict- 
meuts are prosecuted solely for black-mailing purposes, as to which he 
could only thus speak on the supposition of his entire innocence, no 
truthful answer of his could have any possible tendency to convict 
him of crime. 


(Pain v. Pain, 80 N. C., 322, cited and approved.) 


-RULE upon a witness to show cause why he should not 
be attached for contemptin refusing to answer certain ques- 
tions, heard at January Special Term, 1850, of Wake Su- 
perior Court, before Avery, J. 

This was a proceeding supplementary to execution, and 
on the 10th of April, 1578,an order was made by the judge 
of the superior court, requiring Gcorge W. Blacknall, the 
treasurer and managing agent of the defendant association, 
to appear before a referee who wus appointed to take and 
certify the examination of said Blacknall and such other 
witnesses as may be brought before him, to make discovery 
concerning the property and effects of the defendant. And 
it was further ordered that the referee be vested with such 
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powers in the conduct of the examination as are conferred 
upon him by law. After due notice, the said Blacknall ap- 
peared before the referee, and was sworn and examined as 
a witness. He declined to answer the questions set out in 
the opinion of this court, and for the reasons therein stated, 
The referee ruled that the questions (except one) were proper, 
but that he liad no power to compel the witness to answer 
and certified the same to the court to the end that the wit- 
ness may be dealt with touching his refusal to answer. And 
upon motion before Lure, J, at June term, 1879, the witness 
was ordered to show cause why he should not be attached 
for contempt. In answer to the rule, the witness stated in 
his affidavit, in substance, that his refusal to answer was 
based solely on the ground of his privilege as a witness, 
that is, that he could not be compelled to give evidence 
which might tend to self-crimination. The hearing of the 
matters set forth in the answer to the rule was continued 
until January term, 1580, when the plaintiff’s counsel 
moved to make the rule absolute and declare the witness in 
contempt. His Honor held that the witness should be com- 
pelled to answer the question in reference to the possession 
of the books of the defendant association, and how he had 
disposed of the same, and also that he should answer ques- 
tion No. 8, in reference to the existence of any assets of the 
association, and that he was not compelled to answer the 
other questions. The referee was ordered to proceed with 
the examination, and the witness to appear on Wednesday 
of the next term and show that he had obeyed the order of 
the court, or show cause why he should not be attached for 
contempt. From this ruling the plaintiff appealed. 


Messrs. Hinsdale & Devereux and A. W. Haywood, for 
plaintiff, 

Messrs. Merrimon, Fuller & Fuller and R. C. Badger, for de- 
fendant. : 
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Situ, C. J. In executing the order under which the 
referee is directed “to take and certify the examination of 
George W. Blacknall and such other witnesses as may be 
required to appear before him” to make discovery and to 
examine concerning the property and rights of the said de- 
fendant, certain interrogatories were propounded to the 
witness named, whicl. he declined to answer. These iInter- 
rogatories, numbered consecutively from 2 to 22 inclusive, 
omitting those numbered 3 and 4 as not material, are as 
follows: 7 

2nd question. “Have you the books mentioned in the sub- 
pona and belonging to the Southern Underwriters’ Associa- 
tion in your possession?” The witness answers “I have 
been indicted with two other persons in the superior courts 
of Bertie and Cumberland counties, N.C., for conspiring to 
cheat and defraud, which indictments are founded on an 
alleged connection and management of the business and 
affairs of the Southern Underwriters’ Association, the de- 
fendant herein. These indictments are still pending. I 
believe they are and were prosecuted for the purpose of 
black-mailing. But as they are still pending, I object and 
decline to answer the question asked me, on the ground 
that such answer might tend to criminate me.” The referee 
required this question to be answered. 

5th question. “ Have you ever had possession of the books 
referred to?” 

Gth. “Do you know who now have them in possession ; if 
so, who?” 

7th. “ When and where did you last see ther ? ” 

Sth. “ Do you know of the existence of any assets of the 
Southern Underwriters’ Association ?” 

9th. “Did the 8. U. Association ever own any U.S. bonds; 
if so, what has become of them ?” 

10th. “Did the S. U. Association ever own any North 
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Carolina R. R. bonds, or any county or city bonds; if so, 
where are they now?” 

llth. “Has the 8. U. Association ever owned any mort- 
gages upon real estate in North Carolina, if so, please give 
me an account of the same?” 

12th. “In whose names were the mortgages taken, if 
any?” 

13th. “ What disposition has the company aforesaid made 
of these mortgages, if it ever had any?” 

14th. Were you ever treasurer of this company?” Ruled 
out. 

15th. “Did these bonds or any of them, or any of the 
securities referred to, come into your hands as treasurer of 
said company, or at all since the organization of the com- 
pany?” 

16th. “ Have you been treasurer at any time since the 
organization of the 8S. U. Association, of that company?” 

17th. “If the S. U. Association has at any time since its 
organization been in possession of any United States bonds, 
from whom did it obtain them, when and upon what 
terms?” 

18th. Were any United States bonds and other securities 
exhibited to the secretary of state of North Carolina at any 
time since the organization of the company as the property 
of the company; if so, when, where, what bonds and secu- 
rities, from whom obtained, upon what terms, and where 
are they now?” 

19th. “Were you one of the original subscribers to the 
company; if so, how much stock did you take, and did you 
pay it up?” 

20th. “If you paid your subscription, how did you pay?” 

21st. “ Do you know where the cash account was kept; 
if so, where ?” 
_ 22d. “Do you mean to swear that it might criminate you 
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to tell where the company kept their cash account?” Ruled 
out, no answer, 

To all these questions the witness replied in substance: 
“T decline to answer upon the ground that it might crimi- 
nate me.” 

The referee reported the refusal of the witness to the court, 
and thereupon His Honor decided that the witness should 
answer questions numbered two and eight, and should be 
excused from answering the others, for the reasons assigned 
by him. From this ruling the plaintiff appeals to this court, 
and its correctness is the only reviewable matter presented 
for our consideration. 

1. It is insisted on behalf of the witness that his contu- 
macy can be corrected and controlled only by the referee, 
and that the court has no cognizance thereof: The referee 
has power to enforce obedience to his rulings, on the trial of 
the issues before him, just as the court would have upon the 
trial before it by virtue of the express provisions of C.C. P., 
§ 246. But this is not a trial, and the scope and purpose of 
the reference is alone the collection of the evidence and the 
relief of the court from the delay and trouble of taking it, 
and in such cases the authorities cited are decisive of the 
regularity of the course here taken. Ed. Ref, 40; Forbes v. 
Willard, 37 How. Prac. Rep., 198; Lathrop v. Clapp, 40 N. 
Y., 828. 

2. It is again objected that an attachment for disobedience 
of an order of the court is not authorized by the act of 1869. 
Bat. Rev., ch. 24. The power is expressly conferred upon 
every court of record by par. 4, § 7, which declares that such 
court shall have power to punish for contempt “all persons 
summoned as witnesses in refusing or neglecting to obey such 
summons to attend, to swear, or answer as such witness.” It 
is moreover an essential attribute of a court to enforce by 
proper process its own lawful orders, and without this power 
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its essential functions would be paralyzed or destroyed, as 
was said in Pain v. Pain, 80 N. C., 822; C. C. P., § 274. 

These objections being removed, we are now brought to 
the consideration of the question as to the obligation of the 
Witness, and his right to refuse to answer the enquiries be- 
cause, as he states, it may tend to criminate himself. 

The proceeding against the defendant is to ascertain if it 
has assets, where they are and in what they consist, with a 
view to subject them to the plaintiff’s judgment, and the in- 
formation is refused on the ground that the witness is charged 
with a conspiracy with others, in fraudulently disposing of 
the assets. The plaintiff has a clear legal right to all the 
evidence tending to elucidate the enquiry and aid him in 
subjecting the property of his debtor to the satisfaction of 
his claims, and the refusal is only admissible when the dis- 
closure of the witness tends to prove his connection with 
crime and contravenes the immunity guaranteed in the 
constitution, Art. I, § 11. 

In all criminal prosecutions every man has the right to 
be informed of the accusation against him, &c., “and shall 
not be compelled to give evidence against himself” The 
fair interpretation of this clause seems to be to secure one 
who is or may be accused of crime, from making any com- 
pulsory revelations which may be given In evidence against 
him on his trial for the offence. 

So itis held, that if he has been tried or has been par- 
doned, or the prosecution is barred by the lapse of time, so 
that he is no longer exposed to a prosecution, he cannot ask 
to be protected from making a disclosure material to the 
pending investigation. In such case the evidence can never 
be used against him, because he can never be put on trial, 
and never incur any peril thereby. 1 Whar. Cr. Law, 
§ 808. 

While it is extremely difficult to discriminate the cases 
where the witness may and may not be compelled to testify, 
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there isa general concurrence of the authorities that the 
matter is not left to the decision exclusively of the witness. 
The court must, in the first instance, determine whether the 
question is such that it may be reasonably inferred that the 
answer may be self-criminating, and the nature of the an- 
swer, necessarily known to the witness alone, he alone must 
decide. If the information sought may beself-accusing and 
the witness says it is, he need not answer. | 

In the trial of Burr, Chief Justice MarsHaxy lays down 
the rule, which most of the text writers adopt, as the cor- 
rect, practical rule, in these words: “It is the province of 
the court to judge whetber any direct answer to the ques- 
tion that may be proposed will furnish evidence against the 
witness. If such answer msy disclose a fact, which forms a 
necessary and essential link in the chain of testimony which 
would be sufficient to convict him of any crime, he is not 
bound to answer it, so as to furnish matter for that convic- 
tion. In such case the witress must himself judge what his 
answer will be, and if he says on his oath he cannot answer 
without accusing himself, he cannot be compelled to an- 
swer.” 

“Whether it (the answer) may tend to criminate or ex- 
pose the witness, is a point which the court will determine 
under all the circumstances of the case.” 1 Green]. Ev,, § 
451. And the same view is taken in Ros. Cr. Ev., and in 
other authorities. 

The principle is very accurately stated by the court in 
People v. Mather, 4 Wend., 299, thus: “My conclusion is 
that when a witness claims to be excused from answering 
because his answer will have a tendency to implicate him 
in @crime or misdemeanor, or will expose him to a pen- 
alty or forfeiture, then the court are to determine whether 
the answer he may give to the question can criminate him 
directly or indirectly, by furnishing direct evidence of his 
cuilt or by establishing one of many facts which together 
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may constitute a chain of testimony sufficient to warrant 
his conviction, but which one fact could not of itself produce 
that result.” A very elaborate opinion is given by the 
court in Ward v. State, 2 Mo., which is largely extracted and 
set out in a note to 1 Whar. Cr. Law, § 807. 

There, a witness before the grand jury was.asked in these 
words: “Tell who bet at the game of faro, not naming 
yourself.” This game is played with cards by one person 
as banker against any number of persons, each playing for 
himself without any common interest among them. The 
question was held proper and the witness required to an- 
swer it. | 

In the opinion the court say: “ The rule then is that the 
court must judge whether a direct answer would furnish 
matter for his conviction. If the witness answer that he 
saw no one bet, or that he saw B and C bet, he furnishes no 
matter that would be a necessary link in the chain of testi- 
mony to convict him of betting at faro.”” * * Let us put 
a case where a direct answer to a question would implicate 
a witness. Thus, did you set up and keep a faro table? 
Now, here the court.can clearly see that if the answer be 
“yes,” the witness would subject himself to the penalties for 
setting up and keeping a faro table, and if the answer be 
“no,” he cannot so subject himself. But whether the an- 
swer be “yes” or “no” is unknown to the court, and in 
this case the witness must be the judge whether his answer 
will be yes or no, and he may say he cannot answer the 
question without criminating himself.” 

So CocKBuRN, C. J., says: “It was contended that a vare 
possibility of lega} peril was sufficient to entitle a witness to 
protection; nay, further, that the witness was the sole judge 
as to whether his evidence would bring him into danger of 
the law and that the statement of his belief to that effect, if 
not manifestly made mala fide, should be received as conclu- 
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sive. With the latter of these propositions, we are altogether 
unable to agree.” 

Upon a review of the authorities, we are clearly of opin- 
ion that the view of the law propounded by Lorp Wens- 
LEYDALE, 10 Ex., 701, in Osborn v. The London Dock Co., and 
acted upon by Vice Chancellor Sruart in Side-bottom v. 
Adkins, 3 Jurist. N. 8., 681, 632, is the correct one; and that 
to entitle a party called as a witness to the privilege of 
silence, the court must see from the circumstances of the 
case and the nature of the evidence which the witness is 
called to give, that there is no reasonable ground to appre- 
hend danger to the witness from his being compelled to 
answer.” Best. Ev., 125; Forbes v. Willard, 37 How. Pr. 
Rep., 193. 

But it is contended that a disclosure of the names of per- 
sons present engaged in the criminal acts, may furnish the 
means of procuring testimony to show the witness’ own 
criminal participation, and thus to be made to give evi- 
dence or the means of obtaining evidence equivalent in ef- 
fect to prove his own guilt. The learned opinion of the 
supreme court of Missouri meets this aspect of the question 
also and we again quote from it: 

“ But it is said the witness 1s bound to tell who bet at the 
game, without naming himself, when those persons who 
are named will be examined as to the fact whether he bet, 
and if the witness is not compelled to name who did bet, 
then they will remain unknown to the grand jury and can- 
net be examined whether the witness bet. J understand 
this doctrine to be grounded more on the fear of retaliation 
than on any sound principle of Jaw. Will the law permit 
a man to keep offences and offenders a secret, lest the offend- 
ers should, in their turn, give evidence against him? [ 
have looked into the cases cited at the bar and am unable 
to perceive any principle which ought to vary the foregoing 
opinion.” 
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It is quite obvious from the principle established that 
much of the information responsive to the questions, and 
especially such as docs not involve any alleged fraudulent 
appropriation of the debtor’s property, to which the witness 
may have been privy, the plaintiff is entitled to have. But 
it is unnecessary to separate that which may not from that 
which may be withheld, as imputing criminality to the wit- 
ness, since we are clearly of opinion that as_he is protected 
from the consequences of the discovery and the facts elici- 
ted can be given in evidence in no criminal prosecution to 
which they are pertinent, the plaintiff is entitled to full an- 
swer and to all the information which he possesses; and 
this whether it does or does not implicate himself in the 
fraudulent transaction. In this we are fortified by decisions 
upon the same statute mutatis mutandis of the court of the 
state of New York, from which ours is derived. ‘ When- 
ever the party or witness interrogated,” says DANIEL, J., in 
Forbes v. Willard, supra, “may have committed a fraud, 
whether solely or united and combined with others, it is 
still a fraud within the intent and meaning of the language 
used in this section, and the necessary disclosure of it by 
the answer required to be given in the course of the exami- 
nation for the discovery of the debtor’s property, constitutes 
no legal justification for the party or witness, who on that 
account refuses or declines to answer the questions pro- 
pounded to him for that purpose.” * * “Neither the 
debtor nor any witness produced by him or the creditor is 
at liberty to shield himself from answering, because the 
answer required will lead to that disclosure.” 388 How. Pr. 
R., £93. | | 

Again, in considering the very section of the code now 
under examination in Lathrop v. Clapp, 40 N. Y., 328, the 
‘court of appeals say: “The object of this act was to give a 
judgment creditor, who had been unable to collect his debt 
by ordinary process of law, a relief in this summary way to 
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discover his debtor’s property, if any he have. This right 
of discovery was intended to be made full and complete, as 
is apparent from subsequent portions of the act. The sec- 
tion declares that on examination under this section either 
party may examine witnesses in his behalf, and the judg- 
ment debtor may be examinedin the same manner as any 
other witness. And if there is any force in language, the 
legislature have intimated in clear and unmistakable terms 
this examination was not intended to be restricted as here 
claimed, but that the fullest scope was intended to be given 
to ferret out fraudulent transfers of property. Else why did 
they close up this section by “that no person shall, on ex- 
amination pursuant to this chapter, be excused from an- 
swering any question on the ground that his examination 
will tend to convict of the commission of a fraud, but his 
answer shall not be used as evidence against him in any 
criminal proceeding or prosecution.” 

It is clear that the act contemplates a thorough and 
searching examination into all fraudalent dispositions of 
property made to defeat creditors and does not allow the 
enquiry to be evaded upon any greund of the self-crimina- 
ting answer which may follow. It must be answered, what- 
ever its bearing upon the witness and however strongly 
tending to show his fraudulent conduct, because this is nec- 
essary to the creditors relief, and fraud finds no favor in the 
law. But the answers of the witness cannot be used against 
him in any criminal proceeding whatever, and his constitu- 
tional right not to “be compelled to give evidence against 
himself” is maintained intact and fall. | 

How can this immunity be invaded by requiring disclos- 
ures, rendered inadmissible as evidence against him, and 
when any attempt by subsequent legislation to make the 
evidence competent would be an ex post facto enactment and 
in conflict with the constitution of the United States? 

It.is not inappropriate before concluding this discussion 
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to advert to the fact that the witness characterizes the 
prosecutions as black-mailing attempts to extort money, 
of which he could only thus speak upon the supposition of 
his innocence of the charge preferred, and if he is innocent, 
it is difficult to understand how any truthful disclosure 
could harm him or tend to his conviction of crime. 

We are therefore of the opinion that the witness must an- 
swer the questions, and he cannot shield himself behind his 
declaration that they involve self crimination. The ruling 
below is erroneous and is reversed. This will be certified. 

Error. Reversed. 


WALL and LEAK, Ex’rs, v. J. A. COVINGTON, Ex’r. 
Judgment on Official Bond—Amendment. 


1, The judgment in a suit on an official bond should be for the penalty 
of the bond, to be discharged by the payment of the sum found to be 
due from the principal obligor. 

2. Where. by oversight or mistake, judgment is entered in such case for the 
sum dne by the principal obligor to those putting the bond in suit, the 
error may be corrected on motion at a subsequent term of the court 
more than twelve months after the rendition of the judgment. 


(Wolfe v. Davis, 74 N. C., 597; Galloway v. McKeithan, 5 Tred., 12; Pen 
dleton v. Pendleton, 2 Jones, 135; Philipse v. Higdon, Busb., 380; 
Farmer v. Willard, 75 N.C., 401, cited and approved.) 


Morron to amend a record heard at Wall Term, 1879, of 
RicuMoND Superior Court, before Seymour, J. 

In this action, which was founded on the bond of James 
A. Covington as administrator of J. P. Covington and Ann 
C. Leak as executor of John W. Leak, a surety thereto, to 
recover the distributive shares of the next of kin, a report 
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of the account of the administration showing assets for dis- 
tribution to the sum of $5,453.69 was made to the court, and 
being confirmed, judgment was entered therefor instead of 
for the penalty of the bond to be discharged on the payment 
thereof. And more than twelve months after the rendition 
of the judgment aforesaid, in pursuance of notice from de- 
fendant, a motion was made in the cause to amend the en- 
try of judgment on the record so as to make it a formal one 
for the penalty of the administration bond to be discharged 
upon the payment of the amount due. The motion was re- 
sisted by the plaintiffs, and the judge having drawn up and 
ordered it to be entered as the judgment that was intended 
to have been entered, an appeal is taken to this court. 


Mr. Platt D. Walker, for plaintiffs. 
Mr. John D. Shaw, for defendants: 


DittarpD, J. The motion made was not within section 
133 of the code, as the proposed amendment nune pro tunc 
was of an informal judgment entered through no mistake, 
inadvertence or neglect of the defendants, and the relief 
asked is not within apt time as prescribed in that section. 
It could not be for the correction of an error in law in the 
judgment; for, taking it asa regular judgment, it was not 
within the power of the court to correct such error after the 
end of the term at which it was entered. Wolfe v. Davis, 
74.N. C., 597. | 

Neither can the motion be considered as made to vacate 
an irregular judgment, which is settled to be one rendered 
contrary to the course and practice of the court. It was ac- 
cording to the course and practice of the court on confirma- 
tion of the report of the referee finding the net surplus for 
distribution in the hands of James A. Covington as admin- 
istrator, to render the sentence or judgment of the law upon 

10 
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the facts found or admitted on the record and conformably 
thereto, for the recovery of the sums respectively due to the 
plaintiffs, and the judgment so to be entered is usually en- 
tered for the penalty of the bond as a security for the said 
shares and to be discharged on the payment thereof and 
the costs of the action. Bingham on judgments, vol. 18, 
Law Lib., p. 63; 1 William Saunders, 58. 

Just such a judgment His Honor finds as a fact was in- 
tended to have been entered by the court, and by this we 
must understand that the judge omitted to make any judg- 
ment in writing (which jt has been decided is not necessary) 
as no such claim is disclosed in the statement of the case, 
and further that he omitted to deliver orally any judgment 
at all, or if he did, that its terms were misconceived by the 
clerk and his entry thereof is incomplete and not true. 
And taking either of these suppositions to be the fact, had 
not the judge the power to make the amendment com- 
plained of? | 

In Galloway v. McKeithen,5 Tred., 12, it is held that a 
court may amend any omission in the record of a previous 
term whether it be by act of the court or clerk. 

In Pendleton v. Pendleton, 2 Jones, 135, it was allowed, in 
a petition for the sale of land of a ward to pay outstanding 
debts of the ancestor, to draw up and enter in proper 
form the orders and decrees of the court of which the clerk 
had only kept loose minutes; and in Phillips v. Higdon, 
Busb., 380, it is held that after a suit is determined, a court 
may allow an amendment when the same is for the purpose 
of correcting the omission and oversight of an officer in not 
making an entry as he ought to have made, as a matter of 
course and as a part of his duty. 

Upon these authorities it follows, that if all other things 
were transacted in the action according to the course and 
practice of the court except the pronouncing of judgment 
by the court, it was competent to the judge nunc pro tunc to 
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have entered the proper sentence of the law, or if in fact a 
judgment was orally delivered and not entered at all or 
mistakenly entered by the clerk, it was within the power 
and duty of the court at a subsequent term, by way of 
making up the record so as to speak the truth, to amend by 
inserting the judgment which was delivered, or amend the 
one on the record by making it conform to the terms in 
which it was pronounced. 

The existence of power in the court thus to amend is 
necessary, because it being decided that the requisition that 
the judge should sign his judgments is but directory, the 
entry of judgments by the clerk on the minutes or record 
of the court is, in legal import under our present system as 
“it was under our former system, not the record or memorial 
of what the court did, but only as a memorandum from 
which a record can be made; and therefore in this case, the 
particular entry of judgment on the record ought not to 
conclude on the motion to amend, but be merely evidence 
to enable the court to make up the true record of what was 
transacted by the court. 

In this case the judge finds that the judgment as entered 
is not the judgment intended by the court, and while it is 
not seen how the amendment can benefit the defendants or 
work any detriment to the plaintiffs, we think His Honor 
had the power to make the record speak the truth, and to 
that end might draw up and order to be entered on the 
record a judgment for the penalty of the bond declared on 
to be discharged on the payment of the sums found due 
the next of kin and miterest thereon and the costs of the 
action, as was intended. According to the conclusion at 
which we have arrived, this court ordered in the case of 
Farmer v. Willard, 75 N.C., 401, an informal judgment to 
be corrected and formally entered several terms after its 

‘rendition, 
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must be affirmed. Let this be certified. 
No error. Affirmed. 


DENNIS SIMMONS and others v. BABEL. TAYLOR and others. 


Removal of Cause to Federal Court. 


Under the several acts of congress now in force relative to the removal 
of causes, a non-resident defendant, sued together with several resi- 
dent defendants for trespass on Jand, may bave the cause removed, so 
far as he is coneerned, to the circuit court of the United States, leaving 
the trial to proceed in the state court against the resident defendants. 


Prtrrion for removal of a cause to the circuit court of the 
United States, heard at Spring Term, 1880, of BerTiE Su- 
perior Court, before Gudger, J. 

The motion was refused, and the defendant appealed. 


Mr. Jas. &. Moore, for plaintiffs. 
Mr. &. G. Haywood, for defendant. 


Smits, C.J. The defendants, one of whom is a citizen of 
Virginia and the other of this State, are sued by the plain- 
tiffs, all of whom are citizens of North Carolina, for tres- 
passes alleged to have been committed upon their lands. 
The defendants in separate answers deny the plaintiff’s right 
to the land in dispute, and assert title in the defendant 
Taylor, by whose authority and in. whose service the defend- 
ant Robeson was acting. 

At the return term of the summons Taylor applied by pe-- 
tition. for the stay of proceedings in the cause and its re- 
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moval to the circuit court of the United States, on the ground 
of his own citizenship in Virginia, and because the princi- 
pal controversy is between the plaintiffs and himself, and 
setting out the other facts material to the motion. No ob- 
jection is made to the form of the application, and the sim- 
ple question, ruled adversely to the defendant in the court 
below, is presented—whether the entire cause, or so much 
of it as involves the controversy between the plaintiffs’ and 
himself, is removable under the acts of congress. 

The 12th section of the judiciary act of 1789 authorized a 
defendant under the limitations therein mentioned, when 
sued in a court of the state of which the plaintiff was a citi- 
zen and himself a citizen of another state, to have the same 
removed to the circuit court of the United States, if he made 
his application at the return term of the writ or process. 

The act of July 27, 1866, extended the right of removal 
to one of several defendants, although the others might be 
citizens of the same stete with the plaintiff, if application 
was made.before the trial, when, so far as it relates to him, 
it is brought for the purpose of restraining or enjoining him, 
or is a suit in which there can be a final determination of 
the controversy so far as concerns him, without the presence 
of the other defendants as parties in the cause. But the 
suit as to the other defendants remains in the state court 
and may be prosecuted there. | 

The amendatory act of March 2, 1867, authorizes a re- 
moval whenever there is a suit depending in the state court 
between one of its citizens and a citizen of another state, 
whether the latter be plaintiff or defendant, when he files 
an affidavit stating that he has reason to believe and does 
believe that from prejudice or local influence he will not 
be able to obtain justice in the state court. Rev. Stat. of Us 
S,§ 639. So the law remained until the passage of the act 
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of March 8, 1875, the second section of which is in these 
words: 

“That any suit of a civil nature at law or in equity, now 
pending or hereafter brought in any state court, when the 
matter in dispute exceeds, exclusive of costs, the sum or 
value of five hundred dollars, and arising under the consti 
tution or laws of the United States, or treaties made or 
which shall be made under their authority, or in which the 
United States shall be plaintiff or petitioner, or in which 
there shall be a controversy between citizens’ of differ- 
ent states, or a controversy between citizens of the same 
state claiming land under grants of different states, or a con- 
troversy between citizens of a state and foreign states, citi- 
zens or subjects, either party may remove said suit into the 
circuit court of the United States for the proper district. 
And when in any suit mentioned in this section there shall 
be a controversy which is wholly between citizens of differ- 
ent states and which can be fully determined as between 
them, then either one or more of the plaintiffs or defendants 
actually interested in such controversy may remove said 
suit to the cireuit court of the United States.” 

In his analysis of the act of 1866, Judge DiiLon in his 
monogram or short treatise on the Removal! of Suits (19) 
says the conditions of removal are these : 

1. The suit in the state court must be by a plaintiff who 
is a citizen of the state wherein the suit is brought. 

2. It must be against a citizen of the same state and a cit- 
izen of another state as defendants. 

3d. The amount in dispute must exceed the sum or value 
of five hundred dollars besides costs. 

4. The removal must be applied for before ihe trial or 
final hearing in the state court. | 

And that in such case the non-resident defendant may 
have the cause removed (not wholly) but only so far as it 
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relates to himself, if it be a suit brougnt to restrain or en- 
join him, or is a sudt in which there can be a final determination 
of the controversy so far as concerns him.without the presence 
of the other defendants as parties in the cause. In the opin- 
ion of the author referred to, the act of 1875, which repeals 
the former acts in conflict, does not repeal the substantial 
provisions of the act of 1866, and that a case coming under 
its operation may be removed as before. Jb., 28. 

Tf we accept this as a correct interpretation of the state of 
the law, the defendant Taylor is clearly entitled to remove 
so much of the action as relates to himself, as he, a citizen 
of Virginia, is sued by citizens of North Carolina with his 
co-defendant a resident of the latter state in an action seve- 
ral in its nature, and which can be maintained against 
either, and therefore in the language of the act “ there can 
be a final determination of the controversy as to him with- 
out the presence of the other, and the suit may proceed 
against the latter.” Sewing Machine Cos, 18 Wall., 583; 
same case, 110 Mass., 70. 

The next enquiry is whether under the act of 1875, the 
whole cause is removable at the instance of the non-resident 
defendant entitled to remove it as to himself. 

The operative and distinguishing words of this enactment 
are that the entire suit may be removed when there is a 
“controversy which is wholly letween citizens of different 
states,’ and that although there may be other distinct con- 
troversies with those who, if they were the only plaintiffs 
or only defendants, would not be entitled to the removal. 

This act came under review in the case of Taylor v. Rock- 
efeller, in the United States circuit court for the western dis- 
trict of Pennsylvania, reported in 18 Am. Law Regr., 298, 
before Mr. Justice Strone of the supreme court and Judge 
McK ernwnoy, in which an elaborate opinion concurred in by 
both, is given. After remarking that the act adopts the 
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language of the constitution and goes to the extreme limit 
of the jurisdiction authorized to be conferred, he proceeds 
to discuss the provisions of the act and says: “In many 
writs there are numerous subjects of controversy, in some 
of which one or more of the defendants are actually inter- 
ested, and other defendants are not. The right of removal 
is given when any one of these controversies is wholly be- 
tween citizens of different states and can be fully determined 
as to them, although there may be other defendants actually 
interested in the controversies embraced in the suit.” 

In Peterson v. Chapman, 13 Bilatch., 395, the action was 
brought by citizens of New York against parties, one of 
whom resided in New York and the other in Connecticut, 
and the cause after removal was remanded to the state court 
on the ground that the controversy was not between citizens 
of different states. 

In Carrahan v. Brennan, in the circuit court of the north- 
ern district of Illinois, it was held that the removal is allow- 
able only when the controversy is so eompletely between 
citizens of different states that its termination as to them 
will settle the whole suit, and nota part of it can be re- 
moved. | 

Aud so Mr. Justice BRADLEY expressed the opinion (Ge- 
vardy v. Morse, 4 Am. Law Times, 387,) that under the act 
of 1875, all the plaintiffs need not have a different citizen- 
ship from a}l the defendants, and if some of the plaintiffs 
and defendants are citizens of the same state, the removal 
rcust be sought by all the plaintiffs or all the defendants, 
and that ene alone could not remove the cause; but if 
all the plainéiffs and all the defendants are citizens of dif- 
ferent states, any one of them may remove. 

‘Amidst these diverse views and in the absence of any au- 
thoritative ecorstruction of the act to guide, we are required 
ourselves to ascertain its meaning and effect. The action 
before us is in its nature severable and for trespasses of 
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which both, neither or only one defendant may be guilty; 
and the disposal of the issue as-to one in no manner affects 
the lability of the other, when they are allowed separate 
trials. The case is clearly within the contemplation of the 
act of 1866 and admits of severance and removal of so 
much of the cause as relates to the non-resident defendant. 
The application does not seem to fall within the meaning 
of the latter act, which authorizes the removal of the entire 
cause, When there shall be a controversy which is “wholly 
between citizens of different states.” This is not such a contro- 
versy; itis one and the same and equally with both de- 
fendants divisible into parts, but the same againse each. 
While then the non-resident may have. his motion granted 
for himself, the resident defendant is left to combat the 
plaintiffs claim in the jurisdiction first attaching. The 
cases in our own reports do not aid us in the enquiry. 

We are therefore of the opinion that the refusal of the 
court to remove on the application of the defendant Taylor 
the case as to him was erroneous and itis reversed. This 
will be certified to the court below. 

Error. Reversed. 


O. R. HOLLINGSWORTH v. JAMES A. HARMAN and wife. 


Married Woman—Power of Attorney—Registration. 


A power of attorney, given by a married woman to dismiss an action 
concerning her land, need not be registered to give it validity. 

Boylston Ins. Co. vy. Davis, 74 N. C., 78; Sims v. Goettle, 82 N. C., 268; 
Day v. Adams, 63N. C., 254; Petteway vy. Dawson, G4 N. C., 450, cited 
and approved.) 
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Morrow to dismiss an appeal, heard at June Term, 1880 
ppear, ; ; 
of THe SurrReME Court. | 


Mr. D. J. Devane, for plaintiff, 
Mr, Ek. G. Haywood, tor defendants. 


Saira, C. J. To the complaint filed for a judgment of 
foreclosure and sale of the mortgaged landstherein described, 
the feme defendant interposed a demurrer, assigning certain 
causes therefor, which was overruled and she appealed. 
Upon the hearing of the cause, the plaintiff’s counsel pro- 
duced an instrument under the hand and seal of both de- 
fendants and proved before the clerk of New Hanover, with 
the privy examination of the wife, asking that the action 
may be dismissed at their costs, and stating that the subject 
matter of the contest had been compromised and settled be- 
tween the parties. The introduction of this paper is vb- 
jected to by the counsel of record for the appellant for want 
of registration, which, as he insists, is necessary to its va- 
lidity under the law. Bat. Rev., ch. 38, §$ 14, 15; ch. 69, 
§§ 27, 28. 

No objection is made to the genuineness of the instru- 
ment, or want of proof of its due execution, but its admission 
is opposed on the sole ground that it has not been registered. 
We think the objection untenable. “ Every attorney who 
shall claim to enter an appearance for any person shall, 
upon being required to do so, produce and file in the clerk’s 
office of the court in which he shall claim to enter an ap- 
pearance, a power or authority to that effect, signed by the 
persons or some one of them for whom he is about to enter 
an appearance, or by some person duly authorized on that 
behalf; otherwise he should not be allowed todo so.” Rev. 
Code, ch: 31, § 57 (16). This rule of practice not being in- 
consistent with the present system, is still in force. Boylston 
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Ins. Co. v. Davis, 74 N. C., 78; Sims v. Goettle, 82° N. C., 268, 
and is recognized in Day v. Adams, 63 N. C., 254 

A similar intervention was proposed in Petieway v. Daw- 
son, 64 N. C., 450, but was disallowed because the plaintiff’s 
counsel produced a later and contradictory authority from 
the client. 

As there are cases wherea feme covert may sue or be sued 
alone, and need in no case prosecute or defend by guardian 
or next friend, (C. C. P., § 56) and her husband on leave of 
the court and with her consent defend in her name and 
behalf, (Bat. Rev., ch. 69, § 15,) it would seem unavoidably 
to follow that she has capacity to accept or refuse his prof- 
fered aid to employ an attorney to prosecute her action and 
to make her defence. This power is necessary and inci- 
dental to her capacity to sue and be sued. Here, both her 
husband and herself unite in asking for the disinissal of the 
suit upon grounds sufficient when made known to the court 
in any other manner, for the court will not pass upon a con- 
troversy which has been settled and ended. 

The writing does not éonfer nor profess to confer any au- 
thority to dispose of or affect her land, but simply to put an 
end toa pending suit, and the same legal competency which 
where her interest requires may prolong a litigation is 
also sufficient to terminate it. 

The action must therefore be dismissed at the defendants 
costs, as requested, and it is so adjudged. 

PER CURIAM. Action dismissed. 
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CHLOE POWERS v. VIRGINIA KITE and LAWSON POWERS. 


Canons of Descent—Inheriting from Illegitimates. 


Upon the death of an illegitimate son (intestate, married and without 
issue) Jeaving a legitimate half-sister, born.of the body of the same 
mother, his real estate descends to such sister by operation of rule 
eleven, Bat. Rev., ch. 36, to the exelusion of the widow of such son. 
By rule eight, the widow is his heir only when there is no one who 
ean claim as heir to him. 


(Arrington v. Alston, N.C. Term Rep., 310; Plintham v. Holder, 1 Dev. 
Eq., 345; McBryde v. Patterson, 78 N. C., 412, cited and approved.) | 


Civit Action to recover Land, tried at Spring Term, 
1880, of CurrITUCK Superior Court, before Graves, J. 

The case was submitted to the judge upon the following 
facts agreed: Silas Powers, being the owner of the land in 
dispute, in 1850 married the plaintiff and died in 1862. He 
was the illegitimate son of Nancy Powers, who died before 
the said Silas. The defendant Virginia Kite was the legit- 
imate daughter of the said Nancy ; and, Lawson Powers, the 
other defendant, claimed a part of the land in controversy, 
by purchase from the said Virginia. His Honor being of 
opinion with ‘defendants, rendered judgment accordingly, 
and the plaintiff appealed. , 


Mr. C. W. Grandy, for plaintiff. 
Messrs. Pruden & Shaw, for defendants. 


Asuz, J. The only question presented by the record is, 
who is entitled to the land? the plaintiff who is the widow 
of Silas Powers, or Virginia Kite, his legitimate half-sister 
by the mother? The plaintiff, as widow of Silas Powers, 
claims that she is entitled to the land under the 8th rule of 
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descents, which is as follows: “ When any person shall die, 
leaving none who can claim as heir to him, his widow shall 
be deemed his heir, and as such shall inherit his estate.” 
Bat. Rev., ch. 36. 

If this were the only law applicable to the case, the plain- 
tiff would be clearly entitled to recover, but the defeidant 
says she is the rightful heir of the said Silas, and has the 
right to his estate by virtue of the 11th rule, which declares 
that “illegitimate children shall be considered legitimate as 
between themselves and their representatives, and their 
estates shall descend accordingly, in the same manner as if 
they had been born in wedlock, and in case of the death of 
any such child or his issue, without leaving issue, his estate 
shall descend to such person as would inherit 1f all such 
children had been born in wedlock.” This rule has received 
an interpretation by repeated decisions of this court, which 
it is now too late to controvert. The construction given to 
the rule is, that if an illegitimate or natural born child 
shall die intestate without leaving any child or children, 
his or her estate shall descend to and be equally divided 
among his or her brothers and sisters, born of the body of 
the same mother and their representatives, whether legiti- 
mate or illegitimate, in the same manner and under the 
same regulations and restrictions as if they had been born 
in wedlock. This construction was first given to the act of 
1779 by the decision in the case of Arrington v. Alston, Term 
Rep., 310, and the rule is substantially the same as the act, 
only modified to make it applicable to real property by 
omitting so much of it as has reference to personal property. 
This case was followed” by Flintham v. Holder, 1 Dev. Eq., 
345,in an able and exhaustive opinion by that eminent 
jurist, Chief Justice Rurrin, who reconsidered the above 
case and affirmed the decision therein made, holding that 
when there are children of the same mother, some born in 
‘wedlock and others illegitimate, the latter class may inherit 
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to each other, and the former from the latter. And this 
ease was again follewed by the more recent decision of this 
court in the case of McBryde v. Patterson, 78 N. C., 412, in 
which the two above cases are cited, commented on and ap- 
proved; and they clearly establish the principle, that a 
brother or sister, born in wedlock, is heir to an illegitimate 
brother or sister, born of the body of the same mother, who 
dies intestate and without issue. And if that be so, then 
Virginia Kite is the heir at law of Silas Powers, and it fol- 
lows that the widow of Silas must be excluded from the in- 
heritance, because the rule by virtue of which she claims 
the land expressly provides that she shall be heir only 
when there is no one who can claim as heir to him. 

The judgment of the court below, being in accordance 
with this principle, is correct and must be affirmed. 


No error. Affirmed. 


GEORGE HOWARD v. OLD DOMINION STEAMSHIP 
COMPANY. 


Contract of Affreightment— Place of Delivery—Lnability of 


Carrier. 


In an action for damages against a steamboat company it appeared that 
the plaintiff put on board one of defendant’s boats certain iron to be 
conveyed to one W at Greenville; that there was an understanding 
betiveen the defendant’s agent and W (of which plaintiff was ignorant) 
that all freight transported for him should be landed at a place on the 
river bank near his house, and that the iron was landed there 5; that 
shortly after W refused to pay the freight bill and notified defendant’s 
agent that he should not take the goods away; that afterwards one B 
without authority from W was permitted to pay the freight bill, and 
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took the iron away 3 that the plaintiff never reecived any information 
as to the disposition of the iron; Jfeld, that plaintiff was entitled to 
recover, 


Civit Action for Damages, tried at Spring Term, 1880, of 
EpGrecomBe Superior Court, before Gudger, J. 
Judgment for defendant, appeal by plaintiff. 


Messrs. Howard & Nash, for plaintiff. 
Mr. W. B. Rodman, for defendant. 


SmitH, C. J. In January, 1878, the plaintiff put on 
board the company’s steamer, a passenger and freight boat 
running on Tar river between Tarboro and Washington 
passing the town of Greenville, certain irons to be conveyed 
and delivered to William Whitehead at the last named 
place. There was an understanding between the defendant’s 
agents in charge of their stearrer and Whitehead that all 
freight transported on the boat for him should be landed at 
Clark’s banks on the river, near which he resided, and 
notice given by three blasts from the steamer’s whistle, and 
the articles were put ashore in accordance with this agree- 
ment. Whitehead a few days after, on being presented by 
a collecting agent of the company with bills for the goods 
and for freight, refused to pay either, saying he had ordered 
no such goods, should not take them nor pay for their trans- 
portation. The iron was then at Clark’s landing and 
remained there a week longer when one Butts without 
authority from Whitehead or the plaintiff, called on the 
captain of the boat, paid the freight charges and took and 
carried away the goods. No information was given to the 
plaintiff of the disposition of the iron, nor did he know of 
the special arrangement with Whitehead as to the manner 
and place of delivery of goods intended for him. The 
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action is for damages for the loss of the irons and the breach 
of the contract of carrying. 

The only question to be decided is whether the variation 
in the place of delivery, under the special arrangement with 
the consignee, of freight intended for him is admissible 
against the owner and relieves the defendant from liability 
to the plaintiff. The irons did not belong to Whitehead, 
were not sent by his order, nor consigned by his consent, 
and can scarcely come within the provisions of an agree- 
ment applicable to his own property only. The contract of 
affreightment was not under his control, nor any deviation 
from its terms allowable without the plaintiff’s assent. It 
was made with the plaintiff alone, and explicitly required 
the transportation and delivery at Greenville and not at 
any intermediate point. The defendant’s agent knew of 
the consignee’s refusal to receive the goods and to pay for 
them or the freight due, and makes no communication of 
the fact to the plaintiff, nor any effort to secure the safety: 
of the goods, although the boat made trips on alternate 
days between the termini of its established route. The 
freight is at last received from a stranger and the goods, 
after remaining an entire week on the river bank unpro- 
tected, pass, without objection, into his possession, are taken 
away and converted to hisown use. Had they been carried 
to Greenville and refused, it would have been the clear duty 
of the carrier to deposit them in a warehouse or other place 
for safe keeping. This security was not afforded on the 
river shore where tney were left and suffered to remain, 
exposed and without any protection. 

In our opinion the private and special arrangement with 
Whitehead as to his property tand that the irons were not 
his was made known when he repudiated the consign- 
ment) cannot excuse the defendant in his thus dealing 
with what belonged to the plaintiff, from the obligation of 
the contract with him, and still less for the subsequent inat- 
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tention and negligence in providing for its safety, or giving 
information to the plaintiff to enable him to do so. When 
the consignee cannot be found or declines to receive the 
goods conveyed, the carrier must still take care of them, at 
least for a reasonable time and communicate with the 
owner. 2 Redf. Rail., 66. 

The case of Sweet v. Barney, 23 N. Y., 885, seems to be 
repugnant to the views we have expressed and the court 
there say: “The consignee is the presumptive owner of 
the thing consigned, and when the carrier is not advised 
that any different relation exists, he is bound so to treat the 
consignee.” 

In this case the package of money was not placed in 
charge of the officers of the bank at their banking house, 
but was put in possession of the porter at another place in 
conformity with its usages and an often recognized agency 
of the porter to receive and deliver funds sent to the bank, 
and it was stolen from him. It is held after three argu- 
ments, by a majority of the court, that the defendant did 
not deliver the money over and was responsible in damages 
for the loss. There is a strong dissenting opinion of Judge 
Davirs, in which, referring to the defence set up and sus- 
tained by the other judges, he says: “It would seem to be 
a sufficient answer to the defence to say that such was not 
the contract made by the defendants with the plaintiffs, and 
that they have no legal right to make a new contract, or do- 
something which they coutend is equivalent to that under- 
taken to be done by them. There is no pretence that the 
plaintiffs were parties to any such modification of the con- 
tract made, or had any knowledge of 14, or in any manner 
assented to it. Nor can it be alleged that the custom of the 
defendants in delivering packages to the parties at places 
other than the bank can have any effect on the rights of 
the plaintiffs. As between the defendants and the bank it 
has significance, as to the parties to the contract it is res: 

I] 
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inter alios acta, and the plaintiffs are not deprived of any of 
their rights by reason of it.” | 

This is a forcible presentation of the matter, and without 
giving it full concurrence, we may say that our case has an 
essential and distinguishing feature in that there has been 
no delivery to any one, but an abandonment upon an ex- 
posed river bank, without a provision then or afterwards, 
where its perils were known, for the preservation or safety 
of the property, and we will add almost an implied assent 
to its removal and conversion bya stranger. The unreason- 
able pretext for this violation of duty and utter indiffer- 
ence to the owner’s interests is put upon an arrangement 
‘with one who disavows the entire transaction in regard to 
his own transported property. 

We think upon every principle of law and for reasons of 
sound policy, the defendant is responsible in damages to 
the plaintiff. The judgment is reversed, and judgment will 
be entered for the plaintiff for the agreed value of the lost 
‘goods as stated in the case. 

Error. Reversed. 


JACOB McCRAW v. MAGGIE GILMER, Adm’x. 
Claim and Delivery—Unconditional Sale. 


A practising. attorney offers to the plaintiff that if he will send him a 
cow, he will perform certain professional services for him (plaintiff); 
before the services can be performed the attorney dies; Held, that it 
was.an unconditional sale, and in an action of claim and delivery for 
the cow against the personal representative of the attorney, the 
plaintiff could not recover, 
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Crvit AcTION of claim and delivery, begun before a jus- 
tice of the peace and tried on appeal at Spring Term, 1880, 
of SurRy Superior Court, before Buzton, J. 

A jury trial was waived by the parties and by consent 
the case was tried by His Honor upon the following state of 
facts: The intestate of the defendant was a practising 
attorney in the county of Surry and sent to the plaintiff a 
letter as follows, to-wit: 


Oct. 25th, 1877. Mount Airy, N.C. 
Mr. Jacop McCraw—Sir : 

If you will send me the cow I will save you eighteen 
dollars in the settlement of the case against your son, and 
F think with some effort and trouble I can save you even 
more than that, which I will do for you. Your wife told 
me that was what you wanted with the money. 

(Signed) Yours respectfully, 
| James C, Gilmer. 


In consequence of the offer made in this letter, the cow 
within a few days after its receipt by McCraw, was sent to 
the house of J. C. Gilmer, who by reason of sickness of 
which he shertly afterwards died, was unable to attend the 
next term of the court, and failed to take any steps towards 
reducing the costs referred to in the letter, and the costs in 
full were cellected ovt of the plaintiff by due process of 
law. 

The cow was worth eighteen dollars and is still in the 
possession of the defendant, who claims her as belonging to 
the estate of her testator, J. C. Gilmer. 

After paying the costs, the plaintiff demanded the cow of 
the defendant before bringing suit, and offered to take 
eighteen dollars for her, but failing to get either cow or 
money, instituted this action. The ‘estate of Gilmer is 
insolvent. 
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The plaintiff claimed that the sale was conditional, de- 
pendent upen the performance of services by Mr. Gilmer, 
which were never performed, and that he was entitled to 
recover possession of the cow. The defendant, on the other 
hand, contended that the sale was absolute and that the title 
passed with the delivery, and that she was entitled to retain 
the possession. Judgment was rendered in behalf of the 
plaintiff, from which the defendant appealed. 


No counsel for plaintiff. 
Messrs. Watson & Glenn, for defendant. 


AsHE, J. This court cannot take into its consideration 
the fact of the insolveney of the defendant. The sole ques- 
tion is, did the title to the cow pass absolutely to the defend- 
ant’s intestate with the delivery of her.to him, or was the 
sale conditional, and did the title remain in the vendor. 

There is error in the judgment of the court below. We 
are unable to discover the conditional character of the 
transaction. It isan absolute unconditional sale of the cow. 
The defendant says to the plaintiff, send me your cow and 
I will perform for you certain services. The cow is sent, is 
delivered upon this contract into the actual possession of 
the defendant’s intestate. There is no more condition in 
this sale than in the ordinary sale of a chattel on a credit; 
as where one buys a horse and promises to pay the price at 
a future day, and the horse upon the faith of the promise is 
at once delivered into the possession of the vendee, it never 
has been contended that on failure of the vendee to pay on 
the day agreed upon, that the vender could retake the horse 
er maintain an action for it, for it is well settled in such a 
ease that by the delivery of the horse into the actual pos- 
session of the vendee, the title of the vendor is gone and the 
horse has becoine the property of the vendee, and the ven- 
dor has agreed to take for it the vendee’s promise to pay the 
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price. So that if the vendee fail to pay at the time agreed, 
the vendor’s remedy is limited to an action for the breach 
of that promise, the damages for the breach being the 
amount of the price promised with intcrest. Benjamin on 
Sales, 622, 625. 

There iserror. The judgment in the court below is 
reversed. Let this be certified to the superior court of Surry 
county, that further proceedings may be had in conformity 
to this opinion and the law. 

Error. Reversed. 


SAMUEL WATKINS v. WARREN OVERBY. 
Lien of Attachment—Homestead. 


The lien of an attachment levied upon the land of a non-resident debtor 
is paramount to the right of homestead therein acquired by the debtor 
by becoming a citizen of the state prior to the renditicn of judgment 
in the action. 

(McKeitthan v. Terry, GAN. C., 25; Ladd v, Adams, 66 N. C., 164, cited 
and approved ) 


Motion in the Cause, heard at Spring Term, 1880, of 
GRANVILLE Superior Court, before Seymour, J. 

At the commencement of his action, the plaintiff sued out 
a writ of attachment against the estate of the defendant, who 
had removed from the state and was then residing in Vir- 
ginia, and it waslevied on November 8th, 1875, upon certain 
real estate in Granville. At spring term, 1876, the defend- 
ant appeared and putin his answer to the complaint, and 
at spring term, 1880, the plaintiff recovered judgment for 
his debt. After the levy, the defendant returned and be- 
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came and was again a resident of said county at and before 
the rendition of the judgment. 

The plaintiff moved the court for a writ of venditiona ex- 
ponas, to sell the attached lands free from any claim of 
homestead on the part of the defendant. The court refused 
the motion and ordered the clerk to issue the writ author- 
izing and directing the sheriff to sell the excess only after 
an allotment, from which judgment the plaintiff appeals. 


Mr. M. V. Lanier, for plaintiff. 
Messrs. Reade, Bushee & Busbee, J. B. Batchelor and L. C. 
Edwards, for defendant. 


SmitH, C. J. The only question presented for our deter- 
mination, is whether the right of homestead acquired by 
the return and residence of the debtor is paramount and 
displaces the lien of the precedent attachment. The con- 
stitution and the laws pursuant to it exempt from sale under 
execution or other final process for debt, the homestead of 
the debtor, not exceeding in value the sum of one thousand 
dollars, owned and occupied by any resident of this state.” 
Art. X, § 2; Bat. Rev., ch. 55. 

The right to the exemption is inseparable from residence 
and not existing at the time of the levy, the lands of the 
debtor were then liable to seizure and sale for the satisfac- 
tion of the plaintiff’s debt, and equally to the process of 
attachment by which they are appropriated and secured to 
meet his recovery. Under the repeated adjudications of 
this court prior to the reversal by the supretne court of the 
United States of the decision in Edwards v. Kearzey, the 
homestead provision was declared to be retrospective as 
well as future in its application to debts. Previous to the 
reversal, this court held that while the lien of an execution 
running back to its teste, but which was levied after the 
adoption of the constitution did not defeat the debtor's 
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homestead, the specific lien created by a prior levy did have 
that effect. McKeithen v. Terry, 64 N. C.,25; Ladd v. Adams, 
66 N. C,, 164. 

In the absence of more direct adjudications upon the 
point, we have extended our enquiries to those of other 
states whose laws are substantially like our own, and vary 
in requiring selection and actual occupancy of the land as 
a homestead by the insolvent debtor. The results of the 
examination we propose to give in citations from some of 
the adjudged cases. | 

In Elston v. Robinson, 21 Iowa, 581, it is decided that the 
judgment created a lien upon the land of the debtor which 
he could not divest by subsequenily using and occupying 
for the purpose of a homestead. 

In Bullen v. Hiatt, 12 Kan., 98, Vatentine, J., thus ex- 
presses the opinicn of the court: “The main question in 
this case seems to be whether the homestead right defeats 
the attachment lien. Wethink it does not. .The attach- 
ment lien existed nearly three months before the homestead 
right was created,and while homestead laws are everywhere 
to be considered favorably, yet they are not to be so con- 
strued as to destroy pre-existing rights. Of course the de- 
fendant in this case had a right to make theland his home- 
stead, but he could do so only in subjection to the attach- 
ment lien. An attachment lien, like other liens, though 
not an estate in the land, is such a valid interest therein 
that it cannot be affected by any subsequent act of the 
debtor.” 

In a later case the debtor acquired a homestead right 
after the attachmentavas levied, and within four months 
after the levy he was adjudged a bankrupt.. The court was 
of opinion that the land covered by the homestead being ex- 
empt under the laws of the state, did not pass to the 
assignee, but remained under the lien to be enforced in the 
courts of the State. Robinson v. Wilson, 15 Kan., 595. 
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The doctrine is explicitly laid down and sustained by 
forcible reasoning by Chief Justice GILFILLAN in the 
supreme court of Minnesota, as follows: “The proposition 
that property may be seized, attached or levied upon to 
answer the debts of the owner includes the further proposi- 
tion that such seizure, attachment or levy may be made 
effectual by a sale or any subsequent acts necessary for that. 
purpose. The liability to seizure implies the liability to 
sale. The right to sell is fixed by the seizure. Such right 
is from the time the lien attaches by the seizure a vested right 
and property. In this respect there is no difference between 
a lien secured by a levy of attachment and one secured by 
the docketing of a judgment or the levy of an execution, 
except that it may be defeated by a dissolution of the at- 
tachment or a failure to obtain judgment.” Kelly v. Dull, 
23 Minn., 4385. 

From numerous adjudications cited, the author of a recent 
work on this subject declares this result: ‘A valid lien 
placed on land before it acquires the character of a home- 
stead will not be afterwards impaired by the debtor occupy- 
ing such land as his homestead. If the legislature of a 
state cannot divest such a lien, it is clear that a private indl- 
vidual cannot.” Thom. on Hom. and Ex., § 317. 

This is in our opinion a concise and correct exposition of 
the law and needs no further illustration in its support. 
The constitutional exemption looks to the protection and 
preservation of the land upon which the debtor has made or 
may make his home for himself and family against the 
consequences of his own improvidence or the vicissitudes 
of business, and that his home may be cherished and im- 
proved, and this policy finds favor in the past adjudications 
of the court. But the right of the creditor to subject prop- 
erty not thus exempt, vested and fixed by the levy of the 
process of the law, and thus set apart and appropriated to 
his debt is as sacredly guaranteed in the same constitution 
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and in the sense of natural justice. We are not at liberty 
to subvert or disturb the one in order to let in the other 
right. 

There is therefore error in the ruling of the court below 
and the plaintiff is entitled to his motion. Judgment is 
reversed and this will be certified. 

Error. Reversed. 


JAMES A. POPE v. WILLIAM A. MATTHIS. 
Tenants-in- Common— Hviction—Statute of Limitations. 


1. An action by one fenant tn common for partitioniis barred by seven 
years adverse possession by an atienee of the other-tenant in common 
under a deed purporting to convey the whole land. 

2. Where the alienee of one tenant in common evicted his co-tenant by 
action of ejectment and thereupon the evicted tenant entered into pos- 
session of the land as the lessee of the other; Held, that the statute of 

limitations began to run from the date of the eviction and the evicted 
tenant was barred after seven years. 

(Covington v. Stewart, 77 N.C., 148; Day v. Howard, 73 N.C., 13; Black 
v. Lindsay, Busb., 467; Burton v. Murphy, N. C. Term Rep., 259: Mur- 
ray Vv. Shanklin, 3 and 4 Dev. & Bat., 289; Reed v. Farnhart, 10 Ired., 
516; White v. Cooper, 8 Jones 48, cited and approved.) 


(SMITH, C. J., dissenting.) 


SpectaL Proceepina for Partition of Land heard -en ap- 
peal at January Special Term, 1880, of Sampson Superior 
Court, before Gilmer, J. 

The plaintiff alleged that he and defendant are tenants in 
common of the land, and the defendant sets up sole seizin 
and title in himself. Upon the facts stated in the opinion 
of this court, the judge below gave judgment for the plain- 
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tiff, and ordered a procedendo to issue to the probate court, 
and the defendant appealed. 


Mr. J. L. Stewart, for plaintiff. 
No counsel for defendant. 


DittaRD, J. From the special verdict in this case we 
collect the following facts material to our decision: One 
Waters being seized of the land conveyed it in 1822 te 
Stephen Pope. Stephen Pope conveyed in 1833 to Sampson 
Bennett. Sampson Bennett conveyed in 1842 to the plain- 
tiff James A. Pope and Bennett Pope. In 1856, under a 
judgment and execution against Bennett Pope and Stephen 
A. Pope, the interest of Stephen and Bennett Pope in said 
land was sold and conveyed by a sheriff to Rice P. Matthis, 
and in 1866 Rice P. Mathis conveyed to Henry A. Bizzell 
in trust several tracts of land, and among them one described 
as “one undivided moiety of one other tract of one hundred 
and twenty-five acres, both tracts purchased at sheriff’s sale, 
as by reference to the sheriff deed therefor will more fully 
appear.” On the Ist day of February, 1869, Rice P. Matthis 
conveyed to defendant under the description ‘all the land 
known as the Pope Jand and conveyed by Geo. W. Crumpler, 
former sheriff, to Rice P. Matthis, being all that is not 
conveyed in a deed of trust to Dr. Henry A. Bizzell, made 
by said Rice P. Matthis, and being one undivided moiety 
of said tract of one hundred and twenty acres,” and to this 
is added a further description of the whole tract by metes 
and bounds, containing the whole land. On the 19th of 
February, 1869, Henry A. Bizzell conveyed to defendant 
the same moiety of land which Rice P. Matthis had convey- 
ed to him in trust in 1866 and by the same description “one 
undivided moiety of one other tract of one hundred and 
twenty-five acres, both tracts purchased at sheriff’s sale as 
by reference to the sheriff deed therefor will more fully ap- 
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pear,” and in this deed also, there is a further description 
by metes and bounds containing the whole tract. James 
A. Pope was in possession from the date of Sampson Ben- 
nett’s deed to him and his brother Bennett Pope in the 
year 1842 until he was ejected on the 7th of May, 1870, un- 
der an aetion of ejectment begun by defendant in 1867, and 
after that day he rented and still occupied as tenant to de- 
fendant up to Ist of May, 1872, when he abandoned the 
possession, and within seven years thereafter, but after seven 
years from the 7th of May, 1870, brought this action for par- 
tition, claiming to be a tenant in common with the defend- 
ant, 

Upon the verdict the court below held the plaintiff to be 
a tenant in common with defendant, and as such to be enti- 
tled to partition, and ordered a procedendo to issue to the 
probate court to carry out the partition, and from that judg- 
ment defendant appeals. 

It is established that as between the original tenants in 
common, or between one and the alienee of another by a 
deed purporting to convey the whole, the possession of one 
is in law the possession of all, and in such case neither can 
acquire asole ownership by mere presumption of ouster and 
of title upon a possession short of twenty years, nor then 
except it be adversary and without acknowledgment of 
the title of the co-tenant, and without demand or claim by 
the co-tenant of rents, profits or possession, such co tenant 
being free from disability. Covington v. Stewart, 77 N. C., 
148; Day v. Howard, 738 N. C., 1; Black v. Lindsay, Busb., 
467. 

In this case the claim of a sole title by defendant is not 
based and could not be, on the idea of a title by presump- 
tion, because less than twenty years, the period presented in 
such case, has not elapsed since the Tih day of May, 1870, 
when the plaintiff was put out by the sheriff, and therefore 
our attention is confined to the enquiry, whether the lapse 
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of seven years of adverse possession by the defendant, who 
is an alienee of Bennett Pope, the original companion of 
plaintiff, under color of title, counting the two years for 
which plaintiff occupied after being ejected by the sheriff, is 
a bar to plaintiff’s present claim. | 

It is settled that a seven years adverse possession by the 
alienee of one tenant in common, under color of title follow- 
ing continuously upon an actual ouster of his companion, 
is a bar to the ousted party. Burton v. Murphy, N. C. Term 
Rep., 259; Murray v. Shanklin, 3 and 4 Dev. & Bat., 289; 
Day v. Howard, supra. 

Such a possession, the title being out of the state, is not 
only abar to all remedy of the former co-tenant of the 
alienee, but of all others, being of course free from disabili- 
ties, and it isa title sufficient in law to defeat any. action 
against the possessor, or maintain any action by him. Reed 
_v. Harnhart, 10 Ired., 516. 

Here the defendant had the requisite color of title in deeds 
executed to him by Rice P. Matthis and Dr. H. A. Bizzell, 
in 1869, and he turued plaintiff out of possession and him- 
self was put in under his writ of possession on the 7th day 
of May, 1870. So that it is apparent that more than seven 
years elapsed from the day the defendant was put in pos- 
session before the institution of this action. But on the 
same day the defendant was put in possession by the sheriff, 
the case of appeal states the plaintiff rented the land of de- 
fendant, and under the lease occupied until the 1st of May, 
1872, when he abandoned the possession, and from that time 
to the beginning of this suit there has been less than seven 
years, and so the plaintiff is not barred unless the defend- 
ant, for the two years that plaintiff occupied by agreement 
with him, can be considered as holding in hostility to the 
plaintiff. 

The statute of limitations fixed on seven years as a rea- 
sonable time, at the end of which the title being out of the 
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state, the person in possession claiming adversely to others 
and exclusively for himself under color of title, should be 
quieted in his title against the true owner and all others, if 
free from disability. And in order to ripen possession into 
title under this statute, it is necessary, title being out of the 
state, that possession be taken upon a claim of right, ad- 
versely to others and exclusively for the possessor in his 
own person or by tenants and servants, and se continued for 
the statutory period, and under circumstances to invite the 
assertion of claim by others by entry or action. 

Here a recovery was had against the plaintiff in an action 
of ejectment brought by defendant, and plaintiff was put 
out and defendant put in possession on the 7th of May, 1870, 
and from and after the instant of delivery of possession to 
defendant on that day, the defendant’s possession began, 
adverse and exclusive in its character, (for plaintiff was put 
out,) and in hestility to plaintiff’s claim as half owner in 
fee and so known unto him, and the statute of limitations 
eo instantt began to run, and at the end of the time prescribed 
barred this action, unless plaintiff can bring himself within 
some of the exceptions to the statute, which are infancy, 
coverture, insanity, imprisonment or absence beyond seas. 
There is no claim that plaintiff is within either of these 
exceptions, and the only reason urged by him to prevent 
the complete bar of the statute, is that for two years of the 
seven he was in possession under a lease from the defend- 
ant, and that because during those two years he could not 
sue himself or make entry, they are not to be estimated as 
a part of the statutory period. Itis arule of law without 
exception, that the statute of limitations, when it once begins 
to run, runson and is not stopped by disabilities of any 
sort which occur after the statute is put in motion. 

When plaintiff was ejected by defendant, he was put upon 
notice of a claim hostile to him and exclusive, and defend- 
ant was forthwith exposed to his action or entry as a means 


174 IN THE SUPREME COURT. 


Pore v. MATTHIS. 

of regaining his possession. The acquiescence of the plain- 
tiff in such possession, whether by non-action or admission 
of its rightfulness, for the period of seven years, in our opin- 
ion, tolled his right of entry and barred his action. The 
statute had said to defendant, having a color of title, that a 
possession for seven years for himself and hostile to all 
others, should bar the owner, being free from disability, and 
thus perfect his title; and here the plaintiff seeks to defeat 
the statute, not in the legitimate mode by action or entry, 
but by his own act of leasing from the defendant for a part 
of the time necessary to complete the bar. If this can be, 
then plaintiff might have rented and continued to do so all 
his life, and then his heirs, or abandoning the possession, 
mnight claim to share with defendant in the land as a tenant 
in common, and there the policy of the law in providing 
for quiet and repose to defendant at the end of seven years 
adverse possession would be completely defeated. 

The defendant’s entrance into the possession was adverse 
and exclusive, and the statute then began to run, and the 
only mode by which plaintiff could restore himself to his 
possession, as a tenant in common, was by an action of 
ejectment, or by an entry. And if by the latter mode, then 
only by anentry of claim of right in himself. White v. 
Cooper, 8 Jones, 48. 

But he did neither. In place thereof he went into and 
held possession in recognition of the right of defendant, and 
thus in legal effect his possession was the possession of de- 
fendant, and therefore is to be estimated as a holding by 
defendant upon his sole title and as a part of the time 
required to complete the bar of the statute. The voluntary 
act of plaintiff in renting of defendant instead of suing him 
or entering on him, ought not in reason to delay the ripen- 
ing of defendant’s title under his color intended for him by 
the law. | 

The conclusion is, that the title of the plaintiff is barred 
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by the adverse possession of the defendant for seven years 
under color of title, and the judgment of the court is reversed 
and this will be certified to the end that judgment be 
entered for defendant on the issue sent up from the probate 
court conformably to this opinion and a certificate thereof 
be sent down to the probate court in which the petition for 
partition is pending. 


Smitu, C. J., dissenting. Iam constrained to enter a dis- 
sent to so much of the opinion of the court as declares title 
to have been acqsired by the defendant by means of a pos- 
session for seven years under a deed professing to pass the 
entire estate. His entry upon the land by virtue of the 
writ was an undoubted assertion of sole ownership, and the 
expulsion of the co-tenant an ouster which, continued for 
the prescribed time, would have the effect of completing the 
title. But upon the day of recovering possession and soon 
afterwards it was restored to the plaintiff under a contract 
of lease, and he held the land for nearly two years. A 
tenant let into possession as lessee is not allowed to with- 
hold it from the lessor by virtue of any superior rigint in 
himself, but when the possession has been surrendered he 
may assert his own and contest the title of the other in any 
subsequent action between them. “The relation and the 
rights growing out of it,’ says Bynum, J., referring to the 
lessee’s occupation, “can be destroyed only by surrendering 
the possession to the landlord, as it existed prior to the 
lease, when that is done and not before, the defendant is at arms 
length and can assert his title by action or otherwise. Abbott v. 
Cromartie, 72 N. C., 292; Gilliam v. Moore, Busb., 95. 

The statute requires an uninterrupted adversary occupa- 
tion for the whole period of seven years under color of title, 
during which the party is exposed to the action and the 
land subject to the re-entry of the owner and the effect of 
his neglect to do either js to bar. his claim and vest.title in 
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the occupant. “The rule of law,’ remarks Pearson, J., in 
Reynolds v. Cathens, 5 Jones, 437, “is when one holds posses- 
sion and exposes himself to an action for twenty years without 
color of title, or for seven years with color of title, as between 
individuals, and supposing the Jand to have been granted, 
so as to oust the state, we think acquires a good title,” and 
this he defines as constituting adverse possession under the 
law. 

During a part of the required seven years the plaintiff, a 
co-tenant with the defendant and entitled to an undivided 
moiety, is in possession of the common property with the 
assent of the latter, and could not maintain his action; and 
to allow this to enure to the benefit of the defendant and be 
counted as part of the time, is in my opinion, not only to 
dispense with the provisions of the statute, but involves also 
the absurdity of one’s holding adversely to himself. In this 
action the plaintiff, being freed from the lease, was at lib- 
erty to assert his own better right to the premises, and that 
his own possession in the judgment of the law was in sup- 
port of a superior rather than an inferior and subordinate 
title. 

PER CURIAM. , ‘Reversed. 


A. B. CURRIE, Admr., v. MALCOLM McNEILL, Ex’r and others. 


Executor—Settlement of Estate—Statute of Limitations—Hus- 
band’s Interest in deceased Wife's Share—Failure to Collect— 
Confederate Currency—Exceptions to Referee’s Report. 


1. Where two slaves belonging to an estate were put in the possession of 
the plaintiff (who was the then husband of one of the heirs-at-law and 
distributees) and converted by him to his own use, and afterwards, in 
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an action by the executor against him to recover their value, an entry 
was by consent made on the docket, ‘* By consent of parties suit dis- 
missed at costs of defendant; Held, that, in an action against the- 
executor by the plaintiff as administrator of his deceased wife for a 
settlement of the estate, the statute of limitations was a bar to any 
claim by the exeeutor on account of said slaves ; 
Held further, that the conversion being a tortious act of the plaintiff. 
and not of his wife, cannot impair her claim to a share of the estate 5. 
and it does not matter that the plaintiff suing as her administrator is. 
the equitable owner of her estate. 

9, An executor is nut chargeable with the face value of securities which: 
might have been collected in full before the war, but the collection of 
which was not required by the exigencies of the estate, and if collected, 
must have been re-invested, but he is chargeable only with the amount 

“actually collected after the war, there being no imputation of a want 
of diligence in then making the effort to collect or that an effort then 
would have averted the result. 

3. Where in the settlement of an estate, the collections made by the: 
executor during the war are not scaled, neither should the disburse-. 
ments then made be scaled. 

4. Where an executor collected in Confederate currency less than he 
disbursed, part of the disbursements being of his individual funds, he 
is not entitled to eredit for the excess of the disbursements over: the. 
collections. | 

5, An exception toa referee’s report ‘“‘that the sum for distribution is. 
incorrect and should be larger,”’ is too indefinite to be considered... 
(Observations by Smiru, C. J., upon the irregularity of permitting two 
accounts of an administration to be stated, one in the probate court 
and the other under reference in the superior court.) 

(Holliday v. McMillan, 79 N. C., 315; Ransom v. McClees, 64 N. C., 173. 
Drake v. Drake, 82 N. C., 443; Whitford v. Foy, 71 N. C., 527; 
Chastain v. Coward, 19 N. C., 5433; Suit v. Suit, 78 N. C., 272; . Qver- 
by v. Fayetteville, 81 N. C., 56, cited and approved.) 


SpecIAL PROCEEDING for the settlement of an estate, com- 
menced in the probate court and heard on exceptions to a. 
report, at Fall Term, 1879, of Moore Superior Court, before. 
Seymour, J. | 

The defendants appealed from the ruling and judgment. 
of the court below. 

12 
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| Messrs. Hinsdale & Devereux, for plaintiffs. 
Messrs. J. D. Mclver and Geo. V. Strong, for defendants. 


Smiru, C.J. This action instituted in the probate court 
has for its object the settlement of the estate of Daniel Mc- 
Neill in the hands of the defendant, Malcolm MeNeill, his 
executor, and after many successive amendments in the 
pleadings, the issues arising thereon were eliminated and 
certified to the superior court where by consent they were 
to be referred under the code subject to exceptions and the 
right of appeal. At the same time the clerk of the supe- 
rior court proceeded to state an account of the executor’s 
administration. The referee and clerk make their separate 
reports, and various exceptions to each are filed on behalf 
of the several interested parties on which the judge has 
passed, and from his rulings the executor appeals. 

The only matters therefore before us for review are such 
exceptions of the plaintiff and others, entitled to the resid- 
uary legacy, as-are decided adversely to the executor, and 
his own disallowed exceptions. The exceptions to the re- 
port of the referee, Black, will be first considered. 

Exceptions of plaintiff A. B. Currie, sustained by the court. 

3 Ex. The referee allowed the executor, as an off-set 
or claim, the value of two negro slaves belonging to the 
estate and sold by the plaintiff A. B. Currie in 1859, to which 
two defences had been interposed—the bar of the statute of 
limitations and the estoppel of a previous adjudication. 

The slaves were put in possession of the plaintiff with 
two others, bequeathed by the testator to his wife Caroline, 
and-converted to his use. The action to recover their value 
brought by the executor terminated at spring term, 1866, 
in'an ‘entry on the docket in these words: “ By consent of 
parties suit dismissed, at costs of defendant and the defend- 
ant has paid the costs.” The present suit was commenced 
on October 21st, 1874. | 


JUNE TERM, 1880. 79 


CURRIE v. MCNEILL. 


The court held the statute to be an effectual bar to the 
claim and in this opinion we concur. 

The argument for the defendant is, that the delivery of 
the slaves was in payment of the wife’s legacies to their value, 
and the statute has no application. This theory has no 
support in the facts of the case, and is contradicted by the 
suit brought for their recovery and its adjustment. It was 
a tortious act of the defendant, not of his wife, and cannot 
have the effect to impair her claim to a share of the resid- 
uary fund. 

It is insisted again that the plaintiff suing as the admin- 
istrator of his wife is the equitable owner of her personal 
estate, and it should be applied in discharge of his indi- 
vidual liability to it, and the value of the slaves sold treated 
as an advanced payment of her legacy. But the lapse of 
time is a barrier against the assertion of the claim, and 
being relied on admits of no such adjustment. Besides 
the plaintiff must dispose of her personal property in a due 
course of administration and is only entitled to the distrib- 
utable surplus remaining. “We do not know what may be the 
liabilities of the wife’s estate,” remarks Reapz, J .. IN answer 
to a similar argument, “and we cannot administer itin this 
action. The claims of the defendants are not against the 
wife’s estate, but against the. husband plaintiff in his individual 
capacity, and they are neither sets-off nor counter-claims in 
this action.” Holliday v. McMillan, 79 N. C., 315. This is 
not in conflict in with the decision in Ransom v. McClees, 64 
N. C., 17, which rests upon entirely different grounds. 

Ex. 4. This exception depends upon the second defence, 
to-wit, the .adjudication in the action for the value of the 
slaves converted, which is also held to be a bar. This need 
not be considered because the preceding exception disposes 
of the claim. 

Exceptions of the plaintiff and others to the report of 
the clerk sustained by the court, 
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1&3 Exs. The executor is not charged with the sums 
mentioned, but only with the sum realized from a sale of 
the securities under the order of the probate judge. The 
court rules that he should account for the face value of the 
securities upon the ground that they “ were good and might 
have been putin judgment and collected before the first 
stay law and that they were lost by the negligence of the 
defendant.”. | 

In our opinion the ruling is not warranted upon the facts 
stated. The collection was not required: by the exigencies of 
the estate, and. the fund, if collected, would have to be re- 
invested. If retained, it would have become worthless, and 
why change an investment already made and apparently » 
entirely safe? The largest debtors were of ample present 
means, and their insolvency is due to. causes a trustee is 
not bound to foresee and provide against. Wherein then 
lies a culpability entailing upon him the personal loss? It 
might with equal if not greater propriety, be insisted that 
his collection ef funds safely.invested was an act of negli- 
gence, subjecting him to responsibility for the loss. Nor 
does it:appear that reducing the demand to judgment would 
have added to its-security, and if it’ would have done so, 
that already possessed seemed to be abundant and the fidu- 
clary might rest.content with its preservation. There is no 
imputation ofa want of diligence in.making the effort to 
collect after the war, or that an effort would have averted 
the result. This ruling of the court is reversed and the ex- 
ception disallowed. 

5 Ex. That certain sums-paid for taxes should be scaled. 

The ruling of. the court upon this exception must be also 
reversed. The collections seem to have been largely in 
confederate currency. These are not reduced by the scale. 

Why should the disbursements be put upon a different 
footing? As the executor is charged with the currency 
received at its face value, it is but fair he should be credited 
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in like manner with what he pays out. Drake v. Drake, 82 
N. C., 448. | 

7 Ex. The executor isimproperly allowed the sum of 
$680 in confederate currency and $800 in confederate bonds, 
with interest from January 1, 1863, of the trust fund re- 
maining on hand and worthless: The-court upholds this 
exception and assigns as a reason for the ruling that 
the executor collected less of this‘money than he has paid 
out and now holds, and cannot be permitted to use his own 
moneys to the detriment of the estate. It is not alleged or 
suggested that he did not collect and keep separate from 
his own, the moneys of the estate of which these sums con- 
stitute a portion, but that some of the aggregate amount 
(that heretofore paid out) was his own individual property. 
We do not agree in the conclusion that the whole credit 
should be stricken out, while we do agree in disallowing so 
much thereof as measures the excess of the disbursements 
over the receipts. This excess is not a part of the trust fund 
and should be deducted from the aggregate and the residue 
only admitted as a credit. 

9 Ex. There are many exceptions similar to this. For 
that the sum for distribution is incorrect and should be 
larger; the shares of each being by the report $25.55 

This is not properly an exception, but a declared conse- 
quence of the correctness of the account before demanded, 
and if it were in substance as well as in form, the exception 
is too indefinite to be considered. Whitford v. Foy, 71 N.C., 
527; Chastain v. Coward, 79 N. C., 5438; Suit v. Suit, TS N. 
©., 272; Overby v. Fayetteville B. & L. A. 81 N. C., 56. 

The same disposition must be made of exception 1] of A. 
B. Currie, administrator of lis deceased wife Catherine, as 
administrator of Ann Gillis, and as administrator of Alex- 
ander McNeill, and of Neil D. McNeill and Daniel McNeill, 
all of which are of the same kind and obnoxious to the 
same objection. 
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The Cisallowed exceptions of the executor to the referee’s 
report, except as their subject matter has been already con- 
sidered and decided, do not bear materially upon the result 
and for the reasons given by the court, the rulings thereon 
are affirmed. 

The account rendered by the clerk will be corrected and 
reformed as required by the unreversed rulings of the court 
below and the rulings in this court, and in order thereto 
there must be a reference. | 

We have overlooked grave irregularities in the record cer- 
tified to the court in order to a solution of the questions 
intended to be presented and a determination of the con- 
troversy upon its merits. The record shows that after trans- 
mitting the issues to the superior court the probate judge 
retained the cause and proceeded to take and state the ad- 
ministration account. The matters involved in the refer- 
ence are no obstacle to an order for an account and properly 
belong to the account. The only defences which need to be 
previously determined are such as discharge the party al- 
together, as a release or accord and satisfaction, or a full and 
final settlement before had,and those which upon the taking 
the account may show nothing to be due. 

The matters of defence set up in the answer tend in this 
direction and may be passed on in taking the account, and 
there was therefore no necessity for the appointment of the 
referee. The two reports must therefore be consolidated 
and treated as one, though the practice of a double refer- 
ence is calculated to introduce confusion and embarrass- 
ment and is strongly disapproved; and this we do the more 
readily, because no objection was made on the trial and the 
validity of both reports are recognized in the filing of the 
numerous exceptions to each of them. The numerous cases 
cited for the defendant, in regard to references under the 
code, were decided before the recent constitutional changes 
enlarging the appellate jurisdiction of this court under 
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which the practice must be modified. We have already 
said that in references for an account similar to that which 
prevails in a court of equity, the judge must pass upon the 
whole case presented in the report and the evidence as well 
upon which the findings of fact are based without the 
necessary intervention of a jury, and so must this court 
upon the appeal according to the former equitable usages. 

The court therefore considers the appeal from the same 
point occupied by the judge below and must correct all his 
erroneous rulings upon a full review. 

Upon the confirmation of the report directed to be made, 
final judgment will be entered, until which the cause is 
retained. 

PER CURIAM. Judgment accordingly. 


SAMUEL BRIGHT v. HAYNES LENNON and others. 
Co-Sureties—Action for Contribution— Notice. 


1. In an action by a surety of an insolvent guardian for contribution 
against other sureties, it is proper to include in the sum adjudged to be 
raised by contribution costs which were paid by plaintiff in an action 
against him as a condition for leave to plead the statute of limitations. 

2. It is not necessary to entitle a surety to maintain an action for con- 
tribution that the amount of his liability which was paid by him should 
be fixed by a judgment. 


3. The waiver or withdrawal of a plea of the statute of limitations by a 
surcty in an action against him does not affect his right afterwards to 
maintain an action for contribution. 


41, In an action for contribution by a surety against four different gnar- 
dian bonds, with diffcrent penalties and different sureties, some solvent 
and some otherwise, it is not necessary that notiee should be given 
before the action is brought. 
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(Bell v. Jasper, 2 Ived. Eq., 597; Jones v. Hays, 3 Tred. Eq., 502; Jones 
y. Blanton, 6 Ired. Eq., 115; Street v. Com’rs, 70 N. C., 644; Craven 
y. Freeman, 82'N. C., 381; Sherrod v. Woodward, 4 Dev., 360, cited 
and approved.) 


Civir, Acrion, heard upon exceptions to a referee’s report 
at Spring Term, 1880, of CotumsBus Superior Court, before 
Eure, J. 

In 1854, Robert McKackan became guardian to Thomas 
F., James J., Luther, Archibald, Frances M., and Albert F., 
minor children of A. F. Toon, deceased, and qualified as 
such by giving bond in the penalty of $30,000, with Absa- 
lom Powell, Richard Wooten, Shadrack Wooten, Haynes 
Lennon and D. F. Williamson as sureties. In’ November, 
1857, he renewed his bond in the penalty of $25,000, with 
David George, sr., Richard Wooten, Haynes Lennon and D. 
T. Williamson as sureties. In 1861, thé guardian gave 
another bond in the sum of $25,000, with James Sinith, 
Jobn A. Maultsby and Josiah Maultsby as sureties thereon. 
And in February, 1867, the said guardian executed his last 
bond on behalf of but two of the wards, Albert Toon and 
Francis M. Toon, (the others by this time being dead or of 
full age) in the penalty of $6,000, with Josiah Maultsby and 
the plaintiff, Samuel Bright, as sureties thereto. In 1875, 
three actions were instituted on the last two bonds aforesaid, 
to wit, the one dated in 1867, and the other executed in 
1861, against McKackan, the guardian, and Samuel Bright 
and John A. Maultsby, individually and as administrator 
of Josiah Maultsby as sureties, one of said actions being on 
the relation of Albert Toon, one on the relation of Archi- 
bald Toon as administrator.of Francis M. Toon, and the 
other on relation of T. F. Toon as administrator of-James J. 
and Luther Toon, deceased, and on answer filed denying 
any indebtedness to the wards and alleging a full settle- 
ment bad with them, it was referred to D. P. High to audit 
and state and report to court the account of the guardian- 
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ship of the said McKackan. The referee filed his report at 
fall term, 1876, showing a balance of $2,014, to be due to 
Albert Toon, and $1,908 to be due to the estate of Frances 
M. Toon, deceased, and thereupon, on leave of the court, the 
sureties, Samuel Bright and John A. Maultsby, personally 
and as administrator of Josiah Maultsby, on the payment of 
the costs, then amounting to $141, required of them as a 
condition precedent, amended their answer by pleading the 
lapse of three years after the majority of the several relators 
before suit brought as a bar to the actions. 

Afterwards, to wit, at fall term, 1877, on the minutes and 
records of the court, there appeared to be entries of judg- 
ment in the several actions about the regularity and validi- 
ty of which there is controversy, for $1,800 in the case in 
favor of Albert Toon, for $500 in the case on the relation of 
Archibald Toon, administrator of Frances M. Toon, and 
$200 in the action brought on relation of T. F. Toon, ad- 
ministrator of James J. and Luther Toon, and pursuant to 
these entries, the guardian being insolvent, the sureties, 
Samuel Bright and John A. Maultsby as administrator of 
Josiah Maultsby, paid off the several sums, the said Bright 
paying his half of the recovery, namely, $1,000 to Albert 
Toon, and also one-half of the $8141 of costs incurred by the 
leave to amend answer, and the said John A. Maultshy as 
administrator, paying $3800, the balance due to Albert Toon, 
$500 in full of the sum recovered by Archibald Toon as 
administrator of Frances M. Toon, and $200 in full of the 
sum due to T. F. Toon as administrator of James J. and 
Luther Toon, and also his half of the costs aforesaid. 

Upon the payment of these sums, the plaintiff brings the 
present action, (the guardian being insolvent,) against the 
solvent surviving sureties and the personal representatives 
of the solvent deceased ones, on all three of the guardian 
bonds anterior to the last one, seeking to have contribution 
from the several sets of sureties proportionally to the several 
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penalties thereof, and making his co-surety, John A. Maults- 
by, a party to the cause that he may have such relief as he 
may be entitled to in respect of the sums paid by him as 
administrator of Josiah Maultsby. 

The defendant Maultsby, by his answer, claims contribu- 
tion on account of the $1,070 paid out of the assets of his 
intestate, and the other defendants the sureties file answers 
and resist contribution on the allegation that the guardian 
had settled with and paid his wardsin full, and so owed them 
nothing before plaintiff and his co-surety were sued, and 
on the further defence, that the plaintiff and his co-surety 
were not compellable to make the payment by reason of the 
statute of limitations which they had pleaded, and that they 
were not entitled to have contribution towards a sum recov- 
ered by their waiver or failure to insist upon the bar of the 
statute. 

By consent of the parties, all the issues in the action were 
referred to W. S. Normeut, Esqr., his findings of fact to be 
conclusive, and his report of the facts and conclusions of 
law thereon being filed, the defendants except thereto, and 
from the judgment of the court overruling the exceptions 
the appeal is taken. 


Mr. A. T. London, for plaintiff. 
Mr. T. H. Sutton, for defendants. 


DiLLARD, J., after stating the case. The only question 
for our cousideration is the legal correctness of the referee’s 
conclusions in point of law on the facts as found. 

1. The first exception in substance is that the referee di- 
rected judgment to be entered against the sureties on the 
several bonds for their proportional parts, without first cred- 
iting the guardian against the sums due to the several re- 
lators for $1,500 found as a fact to have been paid to the 
wards before their actions were brought. The answer is 
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that the referee finds that the guardian was indebted to Al- 
bert Toon in $1,514, to Archibald Toon as administrator of 
Frances M. Toon $1,408, and to T. F. Toon as administrator 
of James J. and Luther Toon $65 each, at fall term, 1877, 
when the several judgments were entered; and by compar- 
ing the sums thus found due with the report of D. P. High, 
the referee in the suits of these two wards, it will be seen 
that the land conveyed by the guardian, valued by himself 
at $2,000, if divided and equally applied on the four shares 
sued for will precisely make the sums reported by Norment 
as due to Albert Toon and Frances Toon, and the same or 
nearly the same sums reported as due to James J. and Lu- 
ther Toon. In this way the land which is the payment al- 
-luded to in the exception, may have been and most likely 
was applied in reducing the amounts below those found by 
D. P. High. However this may be, referee Norment finds 
the sums respectively due the wards at the rendition of 
judgment in their suits, and that is a mere question of fact 
not reviewable by us under the terms of the reference in 
this case, and therefore there was no error in overruling this 
exception. 

2. This exception assigns error in that the referee inclu- 
ded in the sum adjudged to be raised by contribution the 
sum of $141 paid by plaintiff and Maultsby, administrator 
of Josiah Maultsby,as a condition for leave to plead the stat- 
ute of limitations. The sureties to the successive bonds of 
a guardian stand in the relation of co-sureties, one bond to 
the other or others, and are liable, in case of insolvency of the 
guardian, to contribution in proportion to the amount of the 
several penalties of the bonds given. The risk they take is 
a joint risk, and there is an implied engagement or obliga- 
tion, each set of sureties with the other, to bear any loss 
which may fall on them proportionally as above stated ; or 
if it is borne by one class, to contribute by way of reimburse- 
ment, ell v. Jasper, 2 Ired. Eq., 597; Jones v. Hayes, 3 
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Ired. Eq., 502. The costs incurred by one surety or one set 
of sureties are not always to be regarded as a loss borne to 
which in equity contribution may be had, but it would 
seem to depend on the prudence and bona fides of the de- 
fence by which they were incurred. As. a general rule, 
upon the default and insolvency of a principal, a surety 
should answer for the default and not unnecessarily let cost 
be run up where the liability and amount thereof is clear. 
But where, as in this case, the guardian claimed to have 
settled with and paid the wards, it was prudent in plaintiff 
and Maultsby in regard to their own interests and as an.act 
of justice to their co-sureties on other bonds, to incur costs 
to the point of developing how the fact of alleged settlement 
was, and to this effect are the authorities. Brandt on Sure- 
tyship, § 248; McKinnon v. George, 2 Rich. (8. C.) Eq., 15; 
Fletcher v. Jackson, 23 Vt., 593. In our opinion the costs 
complained of were properly estimated in adjudging the 
sums to be contributed, for the result was that the wards re- 
covered and would have recovered that sum any way. 

8. The third exception is to the direction that judgment 
be entered against the defendants, for that the guardian 
had fully settled with his wards before the actions were 
brought. This is but a question of fact, and the referee 
having found as to it, no review can be had of his finding. 

4, The fourth exception is, for that the referee should not 
have found that the entries on the judgment docket at fall 
term, 1877, constituted a judgment in law against the plain- 
tiffand Maultsby. The referee found that judgment was 
rendered in the severa] actions of the wards, and in our 
view, it is immaterial whether they were or were not judg- 
ments in legal contemplation. The sureties had the right, 
on the default and insolvency of the principal, with or with- 
out a judgment to pay off the liability; and this right 1s 
implied from the obligation, which each set of sureties is 
under to the other, to protect against the defaults of the 
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principal. Judgments, if formally and regularly taken, 
would not fix the liability of other sets of sureties not par- 
ties thereto, but at most they would only be evidence of the 
amounts paid, and here the fact of the amount due and also 
paid is fixed aliunde. Brandt on Suretyship, § 246; 1 
Greenl. Ev., § 527. 

5. The fifth exception is, for that plaintiff and defendant, 
after pleading the statute of limitations, waived the plea or 
failed to insist upon it. ‘The answer to this exception is, a 
surety to a guardian when sued is not bound to plead the 
statute of limitations, but may or may not according to his 
discretion. Jones v. Blanton, 6 Ired. Eq., 115; Street v. Comr's 
of Craven, 70 N. C., 644; Craven v. Freeman, 82 N. C., 361. 
And if so, the withdrawal of such a plea or a waiver of it 
ought not to affect and does not affect the right to contribu- 
tion. The design of that plea is to protect against a false 
and unjust claim or one of whose discharge the evidence is 
lost, but it is not obligatory in morals or law to use it to de- 
feat ajust debt. In this case the utmost good faith appears. 
It was greatly to the interest of the sureties sued, in a mere 
pecuniary sense, to defeat the claims altogether, but at the 
time of the plea pleaded the report of High, the referee, had 
found a liability for Albert Toon of $2,414, and for Frances 
M. Toon of $1,908, with two years.interest due on each, and 
by means of this plea perhaps it turned out that the cases 
were put off the docket at the sum of $1,800 for the first 
and $500 for the latter, when in point of fact, as found by 
Norment the referee in this action, there was due larger 
sums with interest. In such a state of things it was not in- 
consistent with duty to the other sets of sureties to quit the 
controversy at these reduced amounts rather than run the 
hazard by relying on the plea to have it found against and 
thereby a very heavy sum fixed on them and those bound 
on other bonds of the guardian. 

6. It is lastly assigned for error that referee held plain- 
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tiff entitled to sue and recover, as it was found asa fact 
that no notice was given to defendants before suit brought. 
In cases of a simple character, such a bond with several 
sureties, on payment by one, the principal being insolvent, 
an obligation is implied by law on the part of the others to 
pay him their aliquot parts according to the number of the 
sureties, and in an action at law to recover such aliquot 
share, it was material to the party seeking contribution to 
notify his fellows and demand payment, as a prerequisite 
to his action so as to enable him to pay and save costs. 
Sherrod v. Woodward, 4 Dev., 8360. The recovery at law was: 
for an aliquot share only and there was no power in that 
court to distribute round the share of an insolvent on the 
others and hence it was not unreasonable in that court to 
require notice before action brought. But when there are 
four different bonds by a guardian, as in our case, with 
different penalties and different securitie-, some solvent and 
some otherwise, all cumulative securities to the wards ex- 
except the last one, and that a security for two only of the 
wards, the rate of contribution upon the principles of a 
court of equity would be troublesome to ascertain, and to 
hold it a prerequisite in such a case, that a surety bearing 
_ the burden should notify those liable to contribute, before 
he could sue, would be practically a denial of justice. We 
therefore hold there is no necessity in such a case to give 
notice and demand payment before action. 

There is no error and the judgment of the court below is 
affirmed. 

No error. | Affirmed. 
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R. W. THOMAS, Exr, v. ANNA LINES and others. 


Construction of Will—‘ Capital ”— Hvidence— Declaration of 
Testator—Agreement of Purtnership. 


. A testator by his will devised as follows: ‘I give unto my beloved 
wife A, all the household and kitchen furniture, &c., with all the grow- 
ing crops on the farm, &c.; also one-third part of my entire interest 
in my capital invested fn the firm of C. M. & G. Lines (except my in- 
terest In the buildings and machinery used and oceupied as store and 
shoe manufactory) to have and to hold as her own property in her own 
right. I also give unto my beloved wife A during her natural life the 
use of the dwelling-house and lot where I now live, * * * and also 
the use of the Dodson farm with its minerals, &¢., during her natural 
life. I also give unto C one hundred dollars and to M fifty dollars ; 
the above bequests to be taken out of my capital invested in the firm 
of C.M. & G. 1.5 the residue of my capital invested in the firm, after 
paying my individual debts and funeral expenses, I give one-third to 
my daughter H, one-third to the children of my deceased son C, and 
one-third to the daughter of my deceased son R. Lalso give to the 
daughter of my deceased son R, the twenty-four acre lot bought of 
TT, * * * . At the death of my beloved wife A, I desire and will 
that the Dodson farm be sold and equally divided between the children 
of my deceased sons C and R. All the residue of my property * * * 
I vive unto my daughter H, subject to the use of the dwelling-house 
and lot to my beloved wife A, during her natural life; [2 was held, 


(1.) That the accumulated earnings of the firm of C. M. & G. L. which 
remained invested in its business equally with the sums originally put 
in constitrte its capital, and the widow is entitled to one-third part of 
the aggregate amount to which the testator would be entitled upon a 
settlement. 


(2.) That the legacies to C and M must be taken from the remaining 
two-thirds of the capital. 


(3.) That a certain sum of money found in a drawer in the safe belong- 
ing to the firm, (the key to which drawer the testator kept) and which 
corresponded in amount precisely with the sum charged against him 
in his cash book, and which was found by the court below to be the 
preperty of the firm, must be deemed part of the assets of the firm 
and of the capital disposed of in the will, 
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(4.) That the growing crop on the Dodson farm belongs to the widow. 
(5.) That the growing crop on the twenty-four acre lot does not belong 
to the danghter of R, but vests in the executor, 

(G.) That the money arising from the sale of the Dodson farm after 
the death of the widow must be divided among the children of C and 
R per cagita, 

(7.) That the machinery in the shoe manufactory as well as the build- 
ings belonging to the firm are embraced In the words ‘the residue of 
inv capital invested &e.,’’ and after the deduction of debts and ftineral 
expenses are devised in three equal parts to the testator’s daughter H, 
the children of C and the daughter of R, 

2, A memorandum of a declaration, made by a testator intermediate 
between the making of his will and his death, is not admissible in evi- 
dence to show an intent different from that expressed in the will. 

>, A tacit understanding among partners contravening the agreement 
(whieh then subsisted) on which the firm was formed is not admissible 
in evidence to modify and impeach its. terms. 

(Donaldson y. Benton, 4 Dev. & Bat., 485; Reynolds v. Magness, 2 Ired, 
26: Miller v. Derr, 69 N. C., 187; Hester v. Hester, 2 Ived. Eq., 330: 
Cheeves v. Bell, 1 Jones Eq., 234; Lane v. Lane, 1 Winst. Eq., 84; 
Waller v. Forsythe, Phil. Eq., 358, cited and approved.) 


Civit Action for construction of a will, tried at January 
Special Term, 1880, of Davipson Superior Court, before 
Schenck. J. 

The defendants appealed from the judgment below. 


No counsel for plaintiff. 
Messrs. J. M. Clement and J. M. McCorkle, for defendants. 


Surra, C.J. The object of the action instituted by the 
plaintiff, executor of Charles M. Lines, deceased, against the 
defendants, his legatees and devisees, is to obtain an author- 
itative construction of certain provisions of his will in order 
to the proper discharge of its trusts. The testator died in 
June, 1877, having in April preceding, made his will in due 
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form to pass his estate, the material facts of which relating 
to the subject matter in controversy, are as follows: 

1. “I give unto my beloved wife Anna Lines, all the 
household and kitchen furniture, with all the horses, cattle, 
sheep and hogs, my wagon, carriage and all the harness, the 
plows and all farming implements, with all the growing 
crops on the farm, and all the grain and provisions on hand 
at ilic time of my death; also one-third of my entire inter- 
est in my capital invested in the firm of C. M. & G. Lines, 
(except my interest in the buildings and machinery used 
and occupied as store and shoe manufactory) to have and 
to hold as her own property in her own right. I also give 
unto my beloved wife Anna Lines, during her natural life, 
the use of the dwelling house and lot where I now live, 
(except so much as is occupied for store and shoe manufac- 
tory) and also the use of the Dodson farm, with all of its 
minerals, whim, gold mill and fixtures, during her natural 
life. 

I also give unto Anna Coltrain, daughter of Alice M. 
Coltrain, one hundred dollars; and to Mahala Marshall 
fifty dollars, if she should be living with us at the time of 
my death. The above bequests to be taken out of my capi- 
tal invested in the firm of C. M.& G. Lines; the residue of 
my capital invested in the firm of C. M. & G. Lines, after 
paying my individual debts and funeral and burying ex- 
penses, I give one-third to my daughter Harriet G. Harris, 
one-third to the children of my deceased son Charles L.. 
Lines, one-third to the daughter of my deceased son Royal 
J. Lines. 

I also give to the daughter of my deceased son Royal J. 
Lines, the twenty-four acre lot bought of L. L. Thomas, in 
the year 1865 or 1866, also my half interest in the house 
owned by brother George and myself. 

If Henderson Coltrain should pay my executor two hun- 
dred and fifty dollars, including what I may be owing him 

18 : | 
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at the time of my death, in one year after my death, I wish 
my executor to give him a deed for the house and lot where 
he now lives. 

At the death of my beloved wife Anna Lines, I desire and 
will that the Dodson farm be sold and equally divided be- 
tween the children of my deccased sons, Charles L. and 
Royal J. Lines. All the residue of my property, whether 
personal or real, I give unto my daughter Harriet G. Harris, 
subject to the use of the dwelling house and lot to my be- 
loved wife Anna Lines, during her natural life.” 

The facts explanatory of the will, admitted or found by 
the judge with consent of parties instead of a jury are these: 
The partnership of C. M. & G. Lines, consisting of the testa- 
tor C. M. Lines, who contributed to the capital stock $4,089.- 
10, Geo. Lines, who contributed $3,916.18, Harriet G. Har- 
ris, who contributed $1,068.97, and M. R. Tyler, who con- 
tributed $701.57, was formed and commenced business the 
beginning of the year 1874, under written articles, in which 
it was agreed that each member may draw from the com- 
mon fund only for necessary family expenses, unless with 
the consent of the others; that an annual inventory of the 
effects shall be taken and no profits distributed until the 
debts are paid and the original sums paid in restored to the 
respective partners; and that each shall share equally in 
the profit and loss. 

The moneys arising from sales were received by the three 
members first above named, (the defendant H. J. Harris 
acting for his wife Harriet G. Harris,) each of whom kept a 
cash book and entered therein the several sums received and 
paid out in conducting the business. 

After the testator’s death, his cash book was balanced by 
said H. J. Harris as of June preceding, and showed the 
testator’s indebtedness to the firm to be $1,851.25. 

There are also balances in different sums against the two 
survivors on their respective cash books, and besides these, 
there are accounts against the partners for goods and mer- 
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an adjustment of partnership matters, nor any distribution 
of profits. 

The business of the firm was the manufacture and sale of 
shoes in one house and general merchandise in the other. 

In one of the houses was an iron safe in which were two 
locked drawers, the key opening one of which was kept by 
the testator, and the key of the other by the agent, H. J. 
Harris. In the drawer kept by the testator was found, after 
his death, in money the sum of $1,851.25, and at his house 
about $50. The testator commonly placed his own indi- 
vidual money in the drawer and deposited therein about 
$45 about two months prior to his death in an envelope. 
The moneys of the firm collected by H. J. Harris were kept 
in the drawer of which he had the key, and those collected 
by George Lines in his pocket. Theseveral cash books were 
open to the inspection of all the members, and the firm owed 
no debts. 

There was no express agreement that the testator nor any 
other member should withdraw any of the partnership 
assets, nor were any withdrawn by either of them. The 
sum found in the testator’s drawer belonged to the firm. 

Besides the personal the firm owned real estate in the 
town of Thomasville, known as the “store” and the “shoe 
manufactory” with the machinery and fixtures used with 
the latter. 

The questions propounded by the executor and arising 
out of the contentions in the answers are these: : 

1. Does the legateeand devisee Anna Lines take one-third 
part of the testator’s entire interest in the partnership prop- 
erty, the accumulations as well as the original capital put 
in, except as reserved in the will, or only one-third of the 
latter sum ? | 

2. Are the legacies of $100 to Anna Coltrain and of $50 
to Mahala Marshall to be taken out of the partnership prop- 
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erty before the said Anna Lines’ share is withdrawn, or out 
of the remaining two-thirds ? 

8. What property is embraced in the gift of “ the residue 
of my (bis) capital invested in the firm of C. M. & G. Lines, 
after paying my (his) individual debts, and funeral and 
burying expenses,” and is the money found in the drawer a 
part of the capital ? 

4. Does the crop growing on the Dodson farm at the time 
of the testator’s death belong to the said Anna, the devisee 
of the land? 

5. Does the crop on the tract of twenty-four acres devised 
to Minnie R. Lines pass with. the land to her, or does it vest 
in the said Anna, or in the executor? 

6. Are the proceeds which may be derived from the sale 
of the Dodson farm, after the expiration of the life estate.. 
and which the testator directs “to be equally divided be- 
tween the children of my (his) deceased sons Charles L. and 
Royal J. Lines” to be divided per capita or per stirpes ? 

Upon the trial before the court two exceptions were taken 
or behalf of the defendant Harriet G. to the rejection of ev- 
idence offered which are necessary to be considered before 
entering upon the enquiry as to the legal import and ope- 
yation of the clauses of the will out of which the conflicting 
claims arise. 

I. In support of a construction favorable to the legatee, 
she proposed to introduce a memorandum ofa declaration 
made by the testator to the witness his executor, interme- 
diate between the making of the will and his death, written 
down at the time by the latter and read over to and ap- 
proved by the former, which is in these words: 


THOMASVILLE. N. C., May 26, 1877. 


A Statement of C. M. Lines to R. W. Thomas. 


“It is our custom on the first of the year to take an in- 
ventory to see how the firm stood, which at the last taking 
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showed there was due me $3,000 on hand to my credit, of 
my own individual property. Jt was charged to me In cash 
book, which made it mine; orin other words it went to 
make up the balance against me in my cash account. I 
have made the statement to you to prevent the loss of that 
amount to my estate. I have received some since that time 
and have paid out some more than I have received, which 
will — the $3,000.” 


The declarations of the testator are admissible as evi- 
dence of facts upon which the will is to operete, as would 
be any other competent testimony to the same effect, and to 
fit the words of the will to their appropriate and intended 
objects. But no evidence of the kind will be heard to show 
an intent modified and different from that expressed in the 
instrument itself. To permit this would be to break down 
the safe-guards provided in the statute of frauds and sub- 
vert the well settled rule that a written instrument, dispos- 
ing of property or constituting a contract, cannot be altered, 
impaired or explained by parol proof of a different purpose 
or understanding from that contained in the writing. The 
memorial of the declarations of the testator after making 
his will, although giving greater assurance of accuracy that 
when reproduced from an unaided memory, is of no higher 
grade and is equally inadmissible. The declarations were 
offered to show the testator’s own subsequent interpretations 
of his will in restricting its operative words so as to exclude 
the money found in the drawer from the bequest of the cap- 
ital invested in the partnership, and for such purpose they 
are entirely inadmissible. Donaldson y. Benton, 4 Dev. & 
Bat., 485: Reynolds v. Magness, 2 Ired., 26; Miller v. Derr, 
69 N.C. 187. “The intent is to be gathered from the will 
only.” O’Hara Const. Wills, 80; Hester v. Hester, 2 Ired. 
Eq., 330. | 

II. It was also proposed to prove a tacit understanding 
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among the partners that each might take and use the funds 
collected for his personal benefit, notwithstanding the 
partnership articles. The evidence was disallowed as con- 
travening the agreement on which the firm was formed, and 
tending to modify and impeach its terms. While undoubt- 
edly the articles may be modified by a subsequent arrange- 
ment among the members, a disregard of their obligations, 
while subsisting in full force, by one or more, cannot be al- 
lowed to have such ‘effect. The testimony was properly re- 
jected. 

These exceptions being removed, we proceed to consider 
the difficulties suggested in the questions relating to the 
construction of the will. 

1. The accumulated earnings of the firm which remain 
invested in its business, equally with the sums first put in, 
constitute its enlarged capital and become the basis of its 
extended operations, and from this aggregate amount to 
which the testator would be entitled upon a settlement, his 
widow is entitled to one-third part. The testator makes no 
distinction between the primary fund and its accretions, all 
of which is his “capital invested in the firm of C.M. & G. 
Lines,” and subject to the specified deductions, given to the 
said Anna and to his daughter Harriet G. and the children 
of his deceased sons Charles L. and Royal J. Lines, in the 
proportion and on the terms annexed to the respective leg- 
acies. 

Capital is defined by Webster as “a stock employed in 
trade, manufactures, &c.,” by Worcester, “the stock invested 
in any business, company or institution,” and by Bouvier 
in his law dictionary, “money or other property, which a 
merchant trader, or other person, alventures in an under- 
taking or which he contributes to the common stock of a 
copartnership,” and in this general sense the word is used 
by the testator. 

2. The legacies to Anna Coltrain and Mahala Marshall 
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must be taken from the remaining two-thirds of the capital 
after the withdrawal of the share of the said Anna. 

3. The money discovered in the drawer, the key to which 
the testator kept, corresponding precisely with the balance 
charged against him in his cash book, is found by the court 
to be the property of the firm, and the accompanying facts 
do not warrant the inference of an intended or actual ap- 
propriation of the sum to his own separate use.. This would 
involvea breach of partnership obligation and the inten- 
tion to do this cannot be drawn from its place of temporary 
deposit, with the explanations of the manner in which the 
partners were accustomed to act In receiving and disposing 
of the moneys of the firm. The sum must then be deemed 
part of its assets and of the “capital” disposed of in the will. 

4, The growing crop on the Dodson farm is given to the 
devisee of the land for life, in express words of description, 
“with all the growing crops on the farm,” by which the 
testator’s intent 1s manifest and controls the statute. Bat. 
 Rev., ch. 45, § 31. 

5. The devise of the twenty-four acre tract bought of L. 
L. Thomas, does not convey with it the crop growing there- 
on, to the devisee Minnie R., but it vests in the executor by 
force of the said statute. 

6. The moneys arising from the sale of the Dodson farm 
after the death of the life tenant must be distributed equally 
among the children of Charles L.and Royal J. Lines, to-wit, 
one-fourth to the personal representatives of Minnie R., 
since deceased, and only child of Royal J. Lines, and one- 
fourth to Alice Elmore, Mary Lines and Sallie Lines, each 
children of Charles M. Lines. Cheeves v. Beil, 1 Jones Eq,, 
234; Lane v. Lane, 1 Winst. Eq., 84; Waller v. Forsythe, 
Phil. Eq., 353. 

7. The machinery used in the shoe manufactory as well 
as the buildings belonging to the firm, are embraced in the 
words “the residue of my capital invested in the firm of C. 
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M. & G. Lines,” and after the deduction for “ debts and fu- 
neral and burying expenses,” are devised and given in three 
equal parts, one to the defendant Harriet G., one to the 
three children collectively of Charles L.,and the remaining 
third to Minnie R., the only child of Royal J., which by 
her death vests in her representatives and heirs at law. 

The rulings of His Honor are in accordance with this 
opinion as to the construction and operation of the will, 
and are therefore affirmed. By consent of parties in the 
court below the costs of the action were adjudged to be paid 
by the executor out of the assets of the estate, and thisjudg- 
ment will not be disturbed. The costs incurred by the ap- 
peal to this court must be paid by the appellant. A decree 
may be drawn in conformity with this opinion, and the 
elerk will certify the same to the superior court of David- 
son to the end that further proceedings be had therein ac- 
cording to law. 

No error. Affirmed. 


HUGH SOUTHERLAND and Wife v. GEORGE W. F. HARPER. 
Injunction—Practiee. 


One in possession of land and claiming as owneris not entitled to restrain 
by injunction a sale of such land under execution sued ont by a eredi- 
tor of his grantor under the assumption that the title of the party in 
possession is fraudulent as to creditors. The dona fides of the convey- 
ance can be fully tested and the rights of all claimants settled in a suit 
to recover the land by the purchaser at such execution sale. 

(Black v. Sanders, 1 Jones, 67; Houston v. Bogle, 10 Ired., 496; Thigpen 
v. Pitt, 1 Jones Eq., 49; Dameron y. Gold, 2 Dey. Egq., 17, cited and 
approved.) | 
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Appeal from an order vacating an injunction mace on 
the 18th of February, 1880, at Chambers (in an action 
brought to Spring Term, 1880 of Catpwett Superior Court) 
by Avery, J. 

James Mobley of Fairfield district in South Carolina died 
in 1852 intestate, leaving him surviving Elizabeth Mobley 
his widow and nine children, of whom the feme-plaintiff, 
then an infant of tender age was one, and seized of a com- 
fortable real and personal estate of which the widow and 8. 
I’. Mobley, one of the sons, became administratrix and ad- 
ministrator, and in a short time they paid off the debts of 
the estate and settled their final account, showing a share to 
the plaintiff in the net surplus for distribution of twelve 
hundred dollars. 

On the 3ist of December, 1855, the said widow of intes- 
tate and mother of plaintiff, became guardian to her and 
the other children under age, and from and after that time, 
she had and held in her hands as such guardian the said 
sum of twelve hundred dollars, together-with four hundred 
dollars received as her share of the proceeds from the sale of 
the lands descended from her father. 

Upon the marriage of plaintiff, her motherat her request 
purchased in 1875 the tract of land in the pleadings men- 
tioned at two thousand dollars, situate in Caldwell county 
of this state, and afterwards, it is alleged, she conveyed the 
samme to the feme-plaintiff, in payment of her indebtedness 
to her as her late guardian, then and ever since having. 
other property of value sufficient and available to pay all 
her debts. 

It is further alleged by the plaintiffs that the defendant, 
having a debt against the said Elizabeth Mobley, has recov- 
ered jxdgment and now threatens to sell and will sel! the 
tract conveyed to her prior to the rendition of the said judg- 
ment, and that if he be allowed to sell it will greatly em- 
barrass the feme-plaintiff, cast a cloud upon her title and 
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do her an irreparable injury, and the relief demanded is an 
injunction to prevent defendant from selling the said land 
until he shall have established that the same is liable to the debts of 
Elizabeth Mobley. 

Upon the application of the plaintiffs, on the foregoing 
facts, a temporary injunction with an order to show cause 
was granted till a day named, with restraint in the mean- 
time; and at the time appointed, defendant appeared and 
for cause alleged that his debt was contracted with Eliza- 
beth Mobley before the conveyance of the land to her daugh- 
ter and on the credit thereof, that said conveyance was 
founded on voluntary consideration and not in payment of 
any debt to plaintiff as herlate ward and was void as being 
executed with intent to hinder, delay and defraud her cred- 
itors, and he denied that Elizabeth Mobley retained then, 
or has now, sufficient property liable in law to pay his 
debt. 

On consideration of the cause shown by defendant, and 
the affidavits on both sides in support of their respective 
allegations,sent up with the case of appeal, His Honor 
without any finding of facts vacated the injunction and 
from that order the plaintiffs appeal. 


No counsel in this court for plaintiffs. 
Messrs. Reade, Busbee & Busbee, for defendant. 


DiiLarRD, J., after stating the case. From the view taken 
of the case by this court, it was not necessary that His 
Honor nor that we should find from the affidavits any facts 
other than those hereinbefore recited as we are of opinion 
that the plaintiffs on their own showing were not entitled 
to a continuance of the injunction. 

It is a fact shown by the plaintiffs and admitted by de- 
fendant, that the tract of land mentioned in the pleadings 
was conveyed by Elizabeth Mobley before the recovery of 
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judgment by defendant, and this being so, the deed was 
good between the parties and had the operation to pass 
the legal title to the feme plaintiff, as against the grantor 
and all volunteers by, through or under her, and also as 
against the then existing creditors of the grantor, unless 
they had ground to treat the same as void under the 18th 
of Elizabeth copied in our laws, or to put it out of their 
way by decree of a court as in equity. The plaintiffs say 
the deed was made to the female plaintiff bona fide and in 
consideration of a true debt from the grantor to the grantee 
equal to the value of the land, and defendant denies this 
and alleges it was executed mala fide in respect to creditors 
and upon voluntary consideration, and the validity or in- 
validity of the conveyance as against creditors depended on 
how the facts were. 

If the grant were bona fide and on the consideration con- 
tended for by the plaintiffs, the title was entirely good 
against any sale by defendant under his execution against 
the grantor; but if executed with intent to hinder, delay 
and defraud creditors, or upon voluntary consideration, as 
contended for by defendant, then in either case it was void 
as against an existing creditor, provided in the case of the 
voluntary consideration since the act of 1840, the donor at 
the time of the gift retained property sufficient and availa- 
ble to pay existing creditors and had in that case no intent 
to defraud, to be submitted as an open question of fact to 
the Jury. Black v. Sanders, i Jones, 67; Houston v. Bogle, 
10 Ired., 496. 

The creditor, as befcrs remarked, when courts of law and 
courts of equity were separate, had his election to reduce 
his debt to judgment and by execution take hold of and sell 
property given away by the debtor and on purchase and 
sheriff ’s deed, to bring ejectments and to have the title of 
the donee held as void and the full legal title as vested in 
the purchaser, or he might instead go into the court of equity 
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and on the notion of bringing the property to sale under 
fair circumstances, have the fraud adjudged and a sale had | 
by a decree of that court. Thigpen v. Pitt, 1 Jones Eq., 49. 
This right of the creditor to proceed at law and to sell 
the property of the debtor conveyed on voluntary consider- 
ation was a legal right under the statute of Elizabeth and 
when once exercised no court of equity would interpose at 
the instance of the purchaser to pass upon the legal title of 
the donee on the idea of removing a cloud from his title, 
nor at the instance of the donee on the idea that the deed 
to the purchaser was any cloud on his title. It was but a 
controversy between legal titles to land, to the trial of which 
courts of law were adapted and hence equity did not inter- 
fere. The practice of non-interference for the purchaser to 
adjudge upon the alleged fraudulent title of the donee was 
expressly decided in the case of Thigpen v. Pitt, supra, 
and non-interference at the instance of the donee to declare 
the purchaser’s title a cloud on his title and remove the 
same, was settled in the case of Dameron v. Gold, 2 Dev. Eq,, 
17. In the last case, Chief Justice Rurrin says: “a person 
in possession under a legal title cannot sue another out of 
possession upon the ground of a pretended distinct title and 
to have it declared invalid, unless there be a fraud imputed 
to itor some other matter peculiarly within this jurisclic- 
tion. These are pure questions of law and the party in 
possession may well be content with the advantage that 
possession gives him.” | 

Just so we think it is under our present system where the 
superior courts exercise both legal and equitable powers. 
The creditor has the right to sell the land of his debtor, 
Elizabeth Mobley, by execution, and if he does and buys it 
himself or another, then there will be the case of conflicting 
claims to the same property upon distinct legal titles, aud 
the purchaser will soon have the title settled by an action to 
recover the land; or if he do not, the plaintiff, in the lan- 
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guage of Judge Rurrix, may well be content with the ad- 
vantage of her present possession, or in case of a danger of 
the loss of evidence to sustain her title, or of the use of the 
sheriff’s deed by the purchaser to hinder the sale of the 
property, she may possibly make a case of equitable inter- 
vention by way of perpetuating evidence or a decree against 
the validity of the purchaser’s title under the head of 
removal of cloud upon the title. But the plaintiffs’ rights 
have not been interfered with, and may never be in any 
other way than is legitimate by the purchaser when there 
shall be one. | 

Granting it to be admissible for the court to adjudge upon 
the title deed of a purchaser after the sale is had, if instead 
of speedily asserting his title by action, he shall use it to 
impair the value of the land to the plaintiffs in the sale of 
it or otherwise, still we must hold there is no such case 
made by the complaint in this case. The embarrassment 
and irreparable injury alleged cannot at present be more 
than a mere expression of evil, as no sale has been made, 
and it may be the evil will never come, but whether it shall 
come or not, it is not in cur opinion competent to restrain 
defendant from selling the land, as he hasa right to do, lest 
a Yival title may grow up. 

There is no error, and the judgment of the court below is 
affirmed. 

No error. A firmed. 
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VARNER & DORSETT v. PENNEL ARNOLD and others. 
Military Orders— Public Law. 


The orders of military commanders exercising authority tnder the fede- 
ral government in North Ccrolina immediately after the war between 
the states, relating to the administration of civil affairs, had no further 
efficacy than such as they drew from the superior force which upheld 
them. : 


(Barnes v. Barnes, 8 Jones, 366; Davidson v. Sharpe, 6 Ivred, 14; 
Broughton v, Haywood, Phil., 880; MeCubbins v. Barringer, 1b., 554 ; 
Isler v. Kennedy, 64 N. C., 580; State v. Kent, 65 N. C., 8113 Paul v. 
Carpenter, 70 N. C., 502, cited, commented on and approved.) 


Civiit Action to recover Land, tried at July Special Term, 
1879, of RanpoLpH Superior Court, before Avery, J. 

The plaintiffs appealed from the Judgment of the court 
below. 


Mess: s, Scott & Caldwell and J. N. Staples, for plaintiffs. 
No counsel for defendant. 


SmitH, C.J. The land in dispute belonged to William 
Varner, who, with his wife,on November 22d, 1870, con- 
veyed to the plaintiff Andrew J. Varner, and the latter soon 
afterwards to-his co-plaintiff, Sarah Dorsett, for whose bene- 
fit the recovery of possession is sought. The defendant 
Pennel Arnold (the others named being his co-tenants) de- 
duces title under a judgment recovered before a justice of 
the peace by one Hezekiah Fuller, against the said William 
Varner, a writ of fiert facias levied on the land, the return of 
the proceedings to the county court at February term, 1868, 
the award of venditioni exponas, the sheriff’s sale and deed to 
the defendant, Pennel, executed May 8th thereafter. 

The determination of the question of title, under the con- 
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flicting claims set up to the land, depends upon the force 
and effect of certain military orders emanating from the 
officers assigned under the act of congress to the command 
of the military. district of which this state formed a part. 
These orders were issued—No. 10 on April 11th, 1867, by 
Gen. Sickles; No. 64 on December 31st, 1867, modifying the 
first, by Gen. Canby, his successor; and the last, No. 57, on 
April 2d, 1868, by the same officer. The provisions of the 
superseding order of Gen. Canby, (No. 64,) so far as they 
bear upon the present enquiry, are as follows: 

“Judgments or decrees for the payment of money on. 
causes of action arising in North Carolina between the 20th 
day of May, 1861, and the 29th day of April,1865 * * 
shall not be enforced by execution against the person or 
property of the defendant. 

After the passage of the ordinance of the state convention 
and its ratification on the 14th day of March, 1868, “re- 
specting the jurisdiction of the courts of this state,” order 
No. 57 was issued declaring that the ordinance “is hereby 
approved and will have the force and effect of law in said 
state until the question of the ratification or rejection of the 
éonstitution, framed by said convention of the people, shall 
have been determined by an election held, &c.” 

It.is needless to discuss the compatibility of the ordinance 
as an act of the legislative authority of the state, with the 
constitution of the United States, in undertaking to dis- 
criminate between different classes of debts of equal binding 
obligation, and to restrain creditors, whose claims arose 
before a fixed arbitrary date, from pursuing the remedies 
for their enforcement open to others; or subjecting them to 
delays for the relief of debtors, and we only refer to the ad- 
judication of this court in Barnes y. Barnes, 8 Jones, 366, and 
of the supreme court of the United States in Edwards vy. 
Kearsey, 96 U.S., 595, as settling the law. The sole ques- 
tion is as to the legal effect of these military edicts, and the 
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force imparted by the last to the ordinance of the conven- 
tion. The state lad just emerged from a severe and unsuc- 
cessful struggle for a separation from the United States, and 
congress deemed it necessary for a time to place it under 
military control. It was accordingly enacted that the 
President assign a military commander to each district with 
a sufficient force to enable him “to perform his duties and 
enforce his authority within the district,’ and he was re- 
quired “to protect all persons in their rights of person and 
property, to suppress insurrection, disorder and violence, 
and to punish or cause to be punished all disturbances of 
the public peace and criminals,” and to this end to “allow 
iocal civil tribunals to take jurisdiction of and to try offend- 
ers, or where in his judgment it may be necessary for the 
trial of offenders,’ he may “organize military commissions 
or tribunals for that purpose.” 

It is manifest that the power conferred aimed mainly at 
the preservation of the public peace, the repression of hos- 
tility to the re-established federal authority, and the protec- 
tion of persons and property in their ordinary and legiti- 
mate pursuits. It was not intended that the quiet and 
regular execution of the laws in force, not hostile to the 
policy of the general government, should be obstruct- 
ed by military interference, and still less that laws 
should be promulgated and enforced in the administration 
of internal civil government. The power to do this was 
possessed and exercised, and submission demanded and 
yielded, and yet the constitution of the United States, which 
retained an unbroken union during the war, was asserting 
its sovereign authority over the state with all its guaranties 
in unimpaired strength. 

When the orders were issued, civil government was in 
full operation in this state, although declared provisional 
and subject to the paramount authority of congress, the laws 
were enforced through the constituted judicial tribunals as 
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before the war, and the legislature had exercised its law- 
making functions. The supervising and controlling au- 
thority conferred by the reconstruction acts (as this legisla- 
tion is called) acquiesced in by the people from necessity, 
was not intended to be asserted fer the objects contcmplated 
in the orders, and those orders, 12 our opinion, had and 
have no legal efficacy, except as obedience was compelled by 
the use of foree. Rurriy, C. f., uses this language: “ The 
decree operates i personam only and proposed to do no more. 
It isto be enforecd only by process of contempt. It does 
not render this bond less the obligation ef the plaintiff in: 
law than it was before the decree. While it is in existence 
unpaid and uneancelled, a court of law is obliged to hold it 
to be the plaintiff’s deed, leaving the court of equity to act. 
on its suitors as it is quite able, effectually to do.” 

An analogy may also be found in that principle of the 
law of war which gives effect to such orders of the command: 
er of an invading army, so far only as they can be and are 
enforced by the means at his disposal and no further, and 
all property rights not destroyed revive when it is with- 
drawn, Thus the proclamation of the President, giving 
freedom after January Ist, 1868, to all the slaves within the 
revolting territory, operated only as the national army ad- 
‘anced, and emancipation was afterwards accomplished by 
the action of the states themselves. Dana’s Wheaton, § 
347, note 8. So far only and us acts of force have the mili- 
tary orders referred to been recognized in the decisions of 
this court heretofore. 

In Broughton v. Haywood, Phil., 380, READE, J., compares. 
order No. 10 to an injunction restraining the court from 
issuing execution. | 

In McCubbins v. Barringer, Ibid., 554, the court undertakes 
to construe the order, but refrains from the expression of an 
opinion as to its intrinsic legal efficacy. 

In Isler v. Kennedy, 64 N. C., 580, the attempt was made. 

14 
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to hold the sheriff responsible for not proceeding un- 
der an execution on which he returned that he had made 
no sale “in obedience to order No. 10 from Gen. Daniel E. 
Sickles, and it was held that “as the state was then under 
military control, the sheriff was bound to obey general 
orders.” 

So again in State v. Kent, 65 N. C., 311, Reape, J., avoid- 
ing the recognition of any right of interference on the part 
of the military authorities with the execution of our own 
laws in the punishment of crime, remarks that “ whatever 
force there was in the military order, it was not more than 
to suspend the law, and as soon as the order ceased, the law 
was restored to be administered us before.” 

In Paul v. Carpenter, 70 N. C., 502, where the privy exam- 
ination of the wife touching her voluntary execution of a 
deed was taken before the provost marshal at Newbern, then 
in the occupation of the United States troops, where civil 
government had been suppressed, the acknowledgment 
before the officer de facto clothed with authority to take it 
by the officer in command was sustained and the probate 
declared sufficient. 

The federal constitution, the only bond of union among 
the states, though its voice was hushed and its power sus- 
pended amid the din of arms, at the close of the conflict 
reasserted its supremacy over all the states as amply as 
before the attempted rupture. Whatever necessity may 
have been supposed to exist for placing these states in their 
transition from war to peace under the supervisory control 
of military commanders, it would be difficult to find any 
warrant in the constitution for conferring the powers, had 
congress so intended, they assumed to exercise over the 
legitimate action of the civil authorities. Self-government 
is the vital principle of our institutions, national and state, 
and the theory of both governments, in the language of Mr. 
Justice Miter in Loan Association vy. Topeka, 20 Wall, 655, 
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‘is opposed to the deposit of unlimited power any where.” 
We cannot, therefore, allow to the orders interfering with 
the due and peaceful administration of the laws by the 
courts of the state, any ether operation than such as results 
from the exercise of force,and they are insufficient to invali- 
date the legitimate action of the courts or to impair rights 
thence derived. 

The ruling of the court below must be sustained and the 


judgment affirmed. 
No error. Affirmed. 


W. O. COBB, Ext’r, v. JOHN T. MORGAN, 
Payment— Usury—- Pleading. 


1, Payment is an act ef volition, requiring the assent of both debtor and 
ereditor, and hence, the transfer of money by the former to the latter, 
under a contract for usurious interest, caunot be treated by the courts 
as a payment on the principal debt, when it was not se intended by the 
parties at the time. 

2. Under the acts of 1874-75, ch. $2, the payer of usurious interest may 
recover the same in an action for money had aud received to his use, 
or by way of counter-claim when action is brought for the balance due 
on the usurious ecutract. 

3, Where the payec of a note which is good as it originated makes @ spe- 
cial contract for a usurious rate afterwards, to forbear enforcing pay- 
nient, it is the special contract of forbearance which is asurious, while 
the original rete remains untainted. 

JBank vy. Lutterioh, 81 N. C., 142; Gedfrey v. Leigh, 6 Ired., 389, cited 
aud approved: 


Cryin Acrion tried at Fall Term, 1879, of Nas Superier 
Court, before Eure, J. 
Judgment for plaintiff, appeal by defendant. 
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COBB v. MORGAN. 
Messrs Bunn & Battle, for plaintiff. 
Messrs. Connor & Woodard, for defendant. 


Sito, C.J. The action is on a bond for $800 executed 
by the defendant to the plaintiff’s testator on January 4th, 
1875, payable, with interest from date, on the first day of 
January, 1876, and secured by a mortgage upon land, and 
the demand is for judgment for the debt and the sale of the 
land for its payment. The defendant in his answer admits 
the giving the bond and mortgage as charged, alleges that 
two payments have been made on the debt, one of $311 and 
the other of $77, sets up the defence that the bond is usu- 
rious and was given for 8600 only loaned by the testator, 
and submits to the payment of the sum loaned, less the 
credits of $888. 

It was conceded by the plaintiff that the consideration of 
the bond was $600, and only that sum without interest was 
claimed. No issue was proposed in reference to the alleged 
partial payments, the only remaining disputed matter, but 
certain others, wholly extraneous to the pleadings and the 
pertinency of which nowhere appears, were submitted to the 
jury, which, with the answers, are as follows: 

1, What were the two notes for $120 paid off in Wilson, 
N. C., given for? and the response is for interest on the $800 
bond. 

2. What was the amount paid to Sorsby in Wilson? An- 
sw e $559.50. 

3. What was the amount of the Wills debt? Masgas 
$354. 

The only controversy in the court below was as to the ef- 
fect of the giving the two small notes for usurious interest 
on the money loaned, and whether it was either an extin- 
guishment or reduction of the debt. The defendant insisted 
that thereby the bond itself became void and none of the 
money due thereon could be collected, and if this was not 
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so, then the effect was to reduce the debt to $212, the dif- 
ference between the principal and the payments. His 
Honor ruled adversely to the defendant on both points and 
gave the plaintiff judgment for $600. 

In relation to the assigned errors, it would seem to be suf- 
ficient to say that the subject matter to which they relate is 
not set up as a defence in the answer, nor is there any ret- 
erence to the existence of the two usurious notes, and con- 
sequently the effect of their execution and payment was out- 
side of the contuversy made in the pleadings. But as per- 
haps wpon appiieation the court would have allowed an 
amendmentadmitting of their introduction, we will proceed 
to consider the questions as if properly arising in the case. 

1. The sums paid on the two notes cannot be appropriated 
to the reduction of the debt, for the reason that the pay- 
ment was neither made nor received to be thus applied, and 
the intent of the parties will control. These notes being 
ustrious and void and constituting no legal demand against 
the debtor, he may regard the money as received by the tes- 
tator to his use, and it may be recoverable on an implied 
promise, or used as a counter-claim against the plaintiff ’s 
demand, but for the reason that no counter-claim is asserted 
in the answer, the defence is unavailable to the defendant 
that form. 

In Bank v. Lutierloh, 81 N. C. 142, it is decided that under 
the former lew, usurious interest paid might be reclaimed 
by action against the lender, while it could not be under 
the act of 1866, and that the only remedy afforded the debtor 
under this law was in a refusal to pay and in resisting the 
action to enforce payment. The defendant, however, gave 
the two notes under the stringent provisions of the super- 
seding act of March, 1875, and might as a counter-claim, if 
his defence had been so framed, have reduced the plaintiff’s 
demand by the amount paid on them. 

2. The second exception is that the $800 note, though 
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valid in its inception for the sum of $600 and void as to the 
excess, was Vitiated and annulled by virtue of the agree- 
ment to take and taking the usurious interest represented 
by the two notes for forbearance thereon after the later act 
went into operation. This exception is equally untenable 
and in direct conflict with the staterments and submission 
of the answer itself. The act of March, 1875, avoids “all 
bonds, contracts and assurances whatever for the payment 
of any principal money to be lent, or covenanted to be per- 
formed, upon or for any usury, whereupon or whereby there 
shall be reserved or taken above the rate of six dollars or 
eight dollars on the hundred as aforesaid,” and it declares 
that “whoever shall take or receive a rate of interest greater 
than hereinbefore specified shall forfeit and lose for every 
such offence the double value of the moneys,” &c., lent, &e. 
Acts of 1874~’75, ch. 84, § 2. 

The force of the statute is spent upon the contract entered 
into in violation of its terms, that is the notes given for. the 
forbearance, and in subjecting the receiver of the usury to 
the forfeit of a sum double that forborne; but the pre- 
existing legal obligation is not infected by giving the in- 
dulgence for which the usury is taken. ‘This is the uniform 
construction put upon similar statutes which avoid the 
entire debt and impose penalties upon the receiver for 
taking interest in excess of that allowed by law. In Ferrall 
v. Shaw, 1 Saund., 294, it is said by the court: “The bond 
was good when made. Then an usurlous contract after- 
wards cannot make the bond void which was good at the 
time when it was mads.. But it is true that by such usu- 
rious interest the plaintiff has forfeited in treble value, but 
the bond will not be therefore void.” 

“When the payee of a note,’ remarks a recent writer, 
“which is good as it originated, makes a special contract for 
& usurious rate afterwards to forbear enforcing payment, it 
is the special contract of forbearance which is usurious, 
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while the original note remains untainted.” 1 Schm. Per. 
Pro., 325. 

The special contracts entered into as aforesaid after the 
maturity of the note to obtain further time in the payment 
thereof do not in law relate back to the dateof the original 
contract so as to infect its validity. Mallett v. Steem, 17 
Towa, 64; Drewry v. Morse, 5 Allen, 445. And in harmony 
is the case of Godfrey v. Leigh, 6 ira. 390, wherein RuFFIN, 
C.J. says: “If the contract was not for usurious interest, 
but the lender afterwards received it, he forfeits double the 
sum lent.” 

But as we have already said these questions are not raised 
in the answer, and so on the other hand the defendant ad- 
mitting his lability for the sum loaned, submits to pay it 
after an allowance of what he claims as credits and of which 
there was no proof, nor indeed any issue to admit proof. 
The judgment must be affirmed and it is so ordered. 

No error. Affirmed, 


S. W. ISLER, Ex’r, v. D. A. MURPHY, Ex’r. 
Lstoppel— Evidence. 


1. A judement ean only estop as to matters which were adjudged or ad- 
mitted in the record of a previous suit or proceeding, 

2, The entry of satisfaction made opposite to a judgment, thongh erased 
from the record by order of the court (the court not passing upon the 
question of payment), is evédenec against the plaintiff as an admission 
of payment on the hearing of a subsequent motion for leave to issue 
execution on such Judgment. 
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(Rogers vy. McKenzie, 81 N.C., 164; Ferebee v. Ins. Co., 68 N. C., 113 
Brown v. Brooks, 7 Jones, 93; .Waude v. Carter, 76 N. C., 1713 Wilson 
v. Derr, 69 N. C., 187, cited and approved ) 


SprciaL PRocBEDING in the nature of a creditor’s bill 
commenced before the clerk, and heard on appeal at Spring 
Term, 1880, of Wayne Su perior Court, before Avery, J. 

The opinion contains the facts. The plaintiff appealed 
from the judgment of the court below. 


Messrs. W. A. Allen & Son and Battle & Mordecat, for 
plaintiff. | 
Mr. W. T. Faircloth, for defendant. 


DILLARD, J. The testatrix of the plaintiff reeovered a 
large judgment in the superior court of Wayne on the 25th 
day of January, 1869, against the testator of the defendant, 
and thereafter, to-wit, on the 14th day of August, 1869, 
Stephen W. Isler, the general agent and attorney at law for 
B. M. Isler in said action, entered upon the judgment docket 
a receipt to J. T. H. Murphy in full of the amount of said 
judgment, his fee and the costs of the plaintiff, signed 8. W. 
Isler attorney for plaintiff. 

J. T. H. Murphy died in 1878, and defendant D. A. 
Murphy qualified as the executor to his will, and at spring 
term, 1874, plaintiff moved in the cause on notice to de- 
fendant as executor and to the heirs at law of J. T. H. 
Murphy deceased, to amend the record by striking from 
the judgment docket the receipt of S. W. Isler and the entry 
of satisfastion opposite to the statement of the judgment 
on said docket and for leave to issue execution. The de- 
fendant appeared to the motion and resisted it on the 
ground, tirst, that the infant heirs of his testator were not 
made parties; and secondly, that the judgment had been 
discharged. On consideration of the affidavits, His Honor 
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found as a fact that the judgment had not been paid and 
ordered the record to be amended by erasing the receipt of 
the attorney and the entry of satisfaction and further or- 
dered execution to be issued. 

Defendant appealed to this court from said order at spring 
term, 1874, and on.the hearing of the errors alleged, the 
ruling of His Honor directing the amendment of the reeord 
was approved in this court, but the judgment was reversed 
and the cause remanded on the grounds of the refusal of a 
jury trial demanded by defendant as to the issue on the 
plea of payment or accord and satisfaction, and the further 
ground of no defence being made for the infant heirs of 
defendant’s testator. See Isler v. Murphy, 71 N. C., 435. 

After the decision in this court,an entry was made on the 
pending motion in the court below at January term, 1876, 
in these words; “ Motion for execution withdrawn. Tax 
costs of motion against plaintiff. Entry of satisfaction or- 
dered to be stricken out, by consent issues for jury with- 
drawn, neither party desiring to present any issue;” and 
from and after that term no further proceedings were taken 
in the cause in which the judgment was rendered. 

The proceedings being thus ended, this special proceed- 
ing was begun on the 26th July, 1876, by the plaintiff, 
suing for himself and all others, the creditors of the testator 
of defendant, alleging the said judgment to be still due and 
unpaid and making the defendant D. A. Murphy the exec- 
tor and the heirs of the defendaut’s testator parties defend- 
ant, and the defendant, by way of defence, alleged, as he had 
done in opposition to the motion for amendment of record 
and for execution, that the judgment had been paid, on 
which avyerment plaintiffin his reply made issue and also set 
up an estoppel to such defence the orders of amendment and 
forexecution made on the motion In the original action at 
spring term, 1874, and at spring term, 1876. An issue being 
thus made in.the probate court, the same was certified up to 
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the superior court for trial, and accordingly at spring term, 
1880, a trial was had by ajury of this issue: “ Hag the 
judgment meutioned in the pleadings been paid and satis- 
fied,” to which they responded in the affirmative. 

On the trial of the issue the plaintiff read in evidence the 
original judgment recovered in 1869 as acase on his behalf, 
and the defendant in support of the issue on his part offered 
to put in evidence the receipt of S. W. Isler, the attorney, 
still appearing on the judgment docket, which was objected 
to by the plaintiff as being destroyed as evidence by the 
judgment on the motion in the cause at said spring terms 
of 1874 and 1876, and on the further ground that the orders 
of the court at said terms were: an estoppel on defendant to 
show payment and satisfaction in that way. His Honor 
overruled the objections, and let in the evidence and therein 
is the error complained of. 

On the appeal to this court from the judgment on the 
motion in the original cause, as reported in 71 N. C., 486, it 
was held to be competent to the court below to make up its 
own record, and not to be error to order the erasure of the 
receipt or entry of satisfaction on the docket, if the same 
were not entered as parts of the court’s proceedings or by its 
direction. Hence, after the record was ordered to be amend- 
ed, it imported a judgment in plaintiff’s favor, without 
the impediment of the receipt and entry of satisfaction thereon 
to the issue of an execution, and thus on the trial of the is- 
sue as to the alleged payment, the record was a good prima 
facie right to recover, but liable to be overcome by proof to 
come from defendant. 

The record after the order of amendment, if formally 
made out, would not contain any mention of the receipt or 
entry of satisfaction, but still the receipt, admitted on the 
trial to be in the proper handwriting of S. W. Isler, who was 
then the attorney at law and now the executor, of B. M. 
Isler, appeared.on the judgment not erased, and why was it 
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not admissible as evidence of the alleged payment and sat- 
isfaction of the judgment? S. W. Isler was the attorney of 
record of his testatrix when the receipt was entered by him 
on the judgment docket, and it is settled that such an attor- 
ney is authorized to receive payment of a debt in his hands 
for collection and to discharge the debtor. Rogers v. Mc- 
Kenzie, 81 N. C., 164, and the authorities therein cited. The 
receipt still extant on the docket, though not admissible nor 
received by the judge asa record or any part thereof, was 
an admission of payment by defendant’s testator, and as 
such proper to be laid before the jury, open to any legitimate 
proof to be explained, or to be shown that the payment 
therein acknowledged was in fact never made. Ferebee v. 
~Insurance Co., 68 N.C., 11; Brown v. Brooks, 7 Jones, 93; 
Wade v. Carter, 76 N.C., 171; Wilson v. Derr, 69 N. C., 187. 
It is urged, however, that the receipt of plaintiff’s attor- 
ney, though ordinarily receivable to establish a payment to 
him, was not receivable in this case, because it was aajudged 
as a fact that the Judgment was still due and unpaid when 
the receipt and entry of satisfaction were ordered to be 
stricken from the judgment docket. It appears to us this 
objection is founded on a misinterpretation of the record as 
it was made by the last order on the motion at spring term, 
41876. According to that entry, the judgment was left on 
the record cleared of the entry of satisfaction but still dor- 
mant, and the withdrawal of the issues left the alleged dis- 
charge of the judgment undecided and without any agree- 
ment as to its truth. And thus the parties were placed in 
statue quo with liability at any future attempt to enforce the 
judgment to encounter the defense of payment or accord and 
satisfaction as before. A judgment can only conclude and 
estop from subsequent litigation matters which were ad- 
judged or admitted in the record of a previous proceeding. 
And here the alleged payment of the judgment does’ not ap- 
pear to have been passed upon by the court nor admitted 
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to be untrue by defendant, and therefore there was no estop- 
pel to set up and insist on the defence of payment in this 
proceeding as heretofore. 

It is our opinion, therefore, that the receipt as still exist- 
ing on the record was admissible as evidence on the issue 
submitted to the jury and the orders made on the motion 
in the original cause at spring term 1874 and 1876 were no 
estoppel to its introduction as such. 

There is no error, and judgment of the court below j is af: 


firmed. 
No error, Affirmed. 


State on relation of L. E. DUDLEY, Guardian, vy. THEOPHILUS - 
BLAND and others, 


Covenant not to Sue—LEquitable Release. 


Where a creditor receives from one of a number of joint and several 
debtors, by successive guardian bonds, a sum considerably less than 
the aggregate amount due from all such debtors, and gives him an in- 
strument under seal releasing all claims against him or his representa- 
tives and covenanting to execute any and all instruments which may 
be necessary to relieve the party making such payment from all liability 
to the other joint debtors, such instrument will have the effeet of an 
equitable release to the other debtors of allin excess of their aliquot 
portion of the joint indebtedness. 

(Allen v. Wood, 3 Ired. Eq., 386; Wharton v. Woodburn, 4 Dev. & Bat., 
507; Russell vy. Adderton, 64 N. 6., 417; Hoans v. Raper, 74N.C., 
639; Craven v. Freeman, 82 N. C., 3861; Bell v. Jasper, 2 Tred, Exq., 
597; Jones v. Hays, 3 Ired. Eq., 502; ee Blunton, 6 Ired. Ey,, 
115, cited and approved.) 


Civit AcTIoN upon a Guardian Bond, tried at Spring 
Term, 1880, of Pirt Superior Court, before Avery, J. 
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The case was heard upon complaint and answer, and the 
exceptions to a referee’s report. The facts necessary to an 
understanding of the decision of this court are,staled in its 
opinion. The defendants appealed from the ruling and 
judgment of the court below. 


Afessrs, Latham & Skinner, for plaintiff. 
Messrs, J. B. Yellowley and J. B. Batchelor, for defendants. 


SmituH, C. J. The object of the suit is the recovery of the 
relator’s estate in the hands of his guardian, the defendant 
Theophilus Bland, and the action is against him and the 
sureties to his several bonds. During his administration of 
the trust the guardian executed four successive bonds, as 
follows: | 

One August 2, 1859, in the penal sum of $800, with Ben- 
jamin Hazzleton, testator of the defendant Phil. Williams, 
and the defendant W. A. Quinerly, his sureties. A second 
February 4, 1862, in the penalty of $9,000, with Jesse No- 
bles, the intestate of the defendant Fred. Harding, and Guil- 
ford Smith, the intestate of the defendant Mary Cox as 
sureties. A third, August 7, 1866, the penalty being $5,000, 
with the defendant F. Haddock and said Jesse Nobles sure- 
ties. Anda fourth, November 8, 1872, the penalty being 
$1,500, with defendants Samuel Smith and W.. Nelson 
sureties. 

A reference was ordered and the referee reported at spring 
term, 1879, as due the relator, $1,971.62, to which various 
exceptions were taken. 

The defendants set up and relied on in reduction of the 
indebtedness ascertained in the report, a payment made to 
the relator of $450 since the action was commenced by Fred. 
Harding, the administrator of said Jesse Nobles, in exone- 
ration of the intestate’s estate from all further liability, and 
the execution by the relator of the following paper writing : 
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“Tn consideration of $450 to me this day paid by Fred. 
Harding, in behalf and tor the benefit of the estate of Jesse 
Nobles and those interested in and entitled thereto, I have 
released and do hereby release the said Jesse Nobles deceased, 
and the said Fred. Harding, administrator of Jesse Nobles, 
from all further demand and liability upon all the bonds 
made by said Nobles as surety for Theophilus Bland, as 
euardian for Malsey Nelson, a lunatic, and I covenant never 
to sue any representative of said Nobles upon any of such 
bonds or by reason of his surety as aforesaid. Nevertheless, 
I do reserve all my rights against the said Bland, and 
against any and all other sureties to any and all bonds 
given or made at any time by said Bland as guardian as 
aforesaid, which rights are not impaired hereby, and I hereby 
agree to execute any and all other instruments which may 
be necessary or proper to relieve the estate of said Nobles 
and his representative from any and all liability to the co-: 
sureties of said Nobles, in case or by reason of any recovery 
which may hereafter be made against them, which instru- 
ment shall not impair the liability of said co-sureties of said 
Nobles: Witness my hand and seal, this 23rd day of March, 
1879, 

(Signed) L. E. Duprey, Seal. 
Guardian of Malsey Nelson, a lunatic.” 


No question is raised as to the authority of the guardian 
of the relator on his behalf to adjust and settle the matters 
in dispute by compromise with one or more of the obligees, 
and on such terms as he may deem advantageous to the 
trust estate, nor any suggestion made that the arrangement 
entered into with the administrator of Nobles was not judi- 
cious and favorable to the lunatic. Such power seems to 
be incidental to the control and management committed to 
the guardian, and to the conduct and defence of suits in 
which the estate may become involved. We do not pro- 
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pose however to consider the extent and limitations of the 
authority conferred, since no objection is taken to its exer- 
cise in the present case, and confine ourselves to an exami- 
nation of its legal results upon the obligation of the other 
sureties. 

The release of the estate of Nobles absolute in form is 
followed by a covenant not to sue his representative, and 
further to execute any instrument needful for the-protec- 
tion of his estate from “all liability to the co-sureties in case 
or by reason of any recovery which may be hereafter made 
against them,” the clear purpose and effect of which are not 
only to exonerate the intestate’s estate from the claim of the 
Junatic and from that of the other sureties who may be 
compelled to pay in excess of their ratable shares, but to 
reserve the right to enforce against them the payment of 
their ratable parts of the common indebtedness. As this 
full immunity can only be secured to the estate of Nobles 
by relieving it alike from the creditor’s demand and from 
being called on for contribution by the other sureties, it 
follows that they must also be exonerated from the pay- 
ment of more than their aliquot parts of the whole. The 
reservation of the right to sue which rendered the defence 
unavailable at law under a divided jurisdiction and com- 
pelled a resort to another court, becomes inoperative in a 
proceeding in which all rights and equities are fully and 
finally adjusted, inasmuch as such reservation is incompat- 
ible with the covenants excepi as to a ratable apportion- 
ment among the several bonds. If a surety could be re- 
quired to pay more he would at once have an equity to con- 
tribution from the others, the released surety included, and 
this would entitle him to redress upon the covenant. To 
avoid this circuity and to ensure entire exemption to the 
administrator of Nobles, the recovery from the co-sureties 
is restricted to their respective ratable parts of the common 
debt which admits of no demand from any upon him. The 
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release to the estate of Nobles is an equitable release to the 
co-sureties on the bonds of all in excess of such aliquot 
parts. This follows from the nature of the relations which 
subsist among sureties to a common obligation and aside 
from any implied contract between them. Allen v. Wood, 
8 Ired. Eq., 886;° Wharton v. Woodburn, 4 Dev. & Bat., 507. 

The cases referred to in the argument for the relator are 
cases where the creditor reserves his remedy in express 
terms against all others, and leaves them in possession of all 
their rights as to himself and the co-obligors or co-sureties, 
and they differ from ours in the fact the covenant here ex- 
tends protection against all liability to contribation to the 
over-paying surety. But if they are in conflict with the 
adjudications of this court we must adhere to the doctrine 
as declared with his accustomed clearness and force by the 
late Chief Justice in Russell v. Adderton, 64 N. C., 417, and 
recognized in Evans v. Raper, 74 N. C, 6389, and Craven v. 
Freeman, 82 N. C., 361. 

The lability resting upon the several bonds will be in 
the ratio of its penalty to the sum of all the penalties. 
Bell v. Jasper, 2 Ired. Eq., 597; Jones v. Hays, 3 Ired. Eq., 
502: Jones v. Blanton, 6 Ired. Eg., 115. _ 

Nobles was a surety with a single and different associate 
on each of the larger bonds,and the sum paid by him with 
interest to the point of time to which the referee’s computa- 
tions are made will be divided between those bonds in the 
ratio of nine to five, and the co-surety in each will pay a 
sum equal to that paid for the estate to Nobles in the appor- 
tionment between them: Jn like manner the sureties on the 
smaller bonds will) pay their respective shares ascertained 
upon the same principle. The administrator of Nobles will 
be exempt, because his administrator has already paid his 
share. The relator can only claim payment of the sum 
falling upon the several bonds from one or both of the 
sureties thereon, and any loss from insolvency or other cause 
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will not be transferred to the sureties to other bonds, since 
the consequence in such case would be to subject the estate 
of Nobles to the demand of the over-paying surety in vio- 
lation of the release; and for these several portions of the 
common subsisting indebtedness, the judgment will be en- 
tered for the principal of the bond to be discharged by pay- 
ment of the sums due from the sureties thereon. 

It will be referred to the clerk to make the computations, 
and when his report is confirmed final judgment will be 
entered accordingly. 

Per CURIAM. Judgment modified. 


CEDAR FALLS COMPANY v. WALLACE BROTHERS. 
Issue— Bill of Exchange—Notice of Non-Payment. 


1. It is not every matter averred on one side and denied on the other, 
that in a legal sense is an issue, but only such as are necessary, to dis- 
pose of the controversy. 

2, Generally, if the drawer of a bill has no reasonable ground to expect. 
it to be honored, the holder is not bound to strict presentment and’ 
notice; but if the drawer has funds in the hands of the drawee, he has 
a right to expect his bill to be honored by applying thereto the funds 
belonging to the drawer or otherwise; and the drawer is entitled to 
presentment of his bill in reasonable time and strict notice if dis- 
honored, although the drawer knew or had-reason to believe when he 
drew the bill that the drawee was insolvent. 


(Albright v. Mitchell, 70 N. C., 445, cited and approyed.) 


Crviz AcTIon, commenced in Randolph and removed to 
and tried at Spring Term, 1880, of Gurtrorp Superior Court,. 
before Seymour, J. 


15 
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Verdict and judgment for defendants, appeal by plaintiff 
company. 


Messrs. John N. Staples and W. W. Fuller, for plaintiff. 
Messrs Scott & Caldwell, for defendants. 


DittaRD, J. The case made by the complaint was, that 
defendants, merchants of Statesville, N. C., drew a bill of 
exchange on the 20th of November, 1872, at three days sight 
in favor of the plaintiff, (a manufacturing company of Ran- 
dolph county, N.C.,) on E. Lepage & Co., of Norfolk, Vir- 
ginia, for four hundred and four dollars and sixty cents ; 
that the drawees having failed to pay the money on demand 
after a previous acceptance, a protest was duly made and 
notice given to both plaintiff and defendants; and thereup- 
on the plaintiff took up. the bill and brought this action 
claiming to recover against the defendants as drawers. 

The defence set up was, that all the time from the date of 
the bill in November to the protest for non payment in De- 
cember, the defendants had in the hands of the acceptors in 
Norfolk eight hundred dollars, of which sum three hundred 
dollars was paid on two bills drawn subsequently to the one 
in suit; and that the holding of the bill for so long a time 
before presenting the same for acceptance and payment. was 
a negligence which discharged them. 

At the trial of the cause, the formation of issues being 
delayed by consent of parties until further developments, 
the evidence was adduced on both sides, and thereupon the 
court framed and submitted to the jury the issue, “ Did the 
plaintiff present the bill in reasonable time,” and declined 
to submit those offered by the plaintiff, which are as follows: 

1. Did the plaintiff forward the draft at the first opportu- 
nity and exercise all the diligence in its power to present the 
draft for acceptance? 
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2. Was the plaintiff delayed in the presentment of the 
draft by circumstances beyond its control ? 

3. Did defendants have a right to expect the payment of 
the draft? 

4. Were Lepage & Co. insolvent at the time the draft was 
drawn ? 

5. Were Lepage & Co. insolvent at the time the draft was 
drawn, and was their insolvency known to the defendants ? 

6. Did defendants have reasonable grounds to believe that 
the draft would not be paid? 

The refusal of the Judge to adopt and submit the six 
issues proposed by the plaintiff instead of the single one 
submitted by the court, constitutes the matter of the first 
.exception for our consideration. An issue of fact arises in 
eases where the only pleadings are a complaint and answer 
upon a material allegation in the complaint controverted by 
the answer. C. C. P., § 221, (1). So itis not everv matter 
averred on one side and denied on the other, that in a legal 
sense is an issue, but only such as are necessary to dispose 
of the controversy. And tv such necessary matters, the 
issues submitted ought to be confined as far as possible, the 
more comprehensive the better, in order to avoid embarrass- 
ment and confusion tothe jury from a multiplicity of issues. 
Albright v. Mitchell, 70 N. C., 448. 

Here, the defence was, and so was the uncontroverted 
proof, that the plaintiff held the-bill and failed to present it 
for acceptance, or to put it in the way of being so presented 
through the National bank at Greensboro by its correspond- 
ents, from the 20th of Nevember to the 20th of Deceniber ; 
and upon the allegation that the presentment when made 
was notin reasonable time, the defendants claim to be dis- 
charged. This, the material fact to be ascertained, and the 
only one, was, whether the presentment was or was not in 
reasonable time. Such being the case, manifestly the issue 
submitted by the judge was comprehensive enough to em- 
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brace all the separate facts in the proposed issues of the 
plaintiff that were material. The facts proposed to be ascer- 
tained by the verdict of the jury on the first and second of 
the rejected issues, namely, the forwarding of the bill by the 
first opportunity and the delay of presentment from circumstances 
beyond the control of plaintiff, were material facts and proper 
for the consideration of the jury. And most obviously they 
were within the scope of the issue submitted by the judge, 
and to this extent, therefore, the plaintiff had no right to 
complain. | 

As to the other facts, namely, the right of defendants to ex- 
pect payment of the bill, the actual insolvency of the drawees at 
the date of the bill, and the knowledge thereof by the defend- 
ants at the time, and the reasonable ground of belief by de- 
fendants that the bill would not be -paid, proposed to be 
fixed by the jury in response to the third, fourth, fifth, and 
sixth issues of the plaintiff, were all immaterial under the 
undisputed facts of this case. It was proved and not ques- 
tioned on the trial, that the drawers had in the hands of 
the drawees eight hundred dollars of funds at the date of 
the bill, and that three hundred dollars of that.sum was 
drawn out on bills in favor of others, dated as late as the 
6th of December. It thus appearing that there were funds 
in drawees’ hands sufficient to pay the bill, the defendants 
had the right to expect their bill in favor of plaintiff to be 
paid. The insolvency of the drawees in such case, even if 
known to the drawers and producing belief in them that the 
bill would not be paid, would not excuse the plaintiff for 
not presenting it in reasonable time. 

The drawers having funds in the hands of E. Lepage & 
Co., had the right to expect their billto be honored by them, 
by applying thereto the funds belonging to the drawers or 
otherwise by the funds of the drawees or the means of their 
friends, and they were entitled to presentment of their bill 
in reasonable time and strict notice if dishonored, on the 
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part of the plaintiff, although the defendants at the time 
they drew the bill may have believed the drawees were 
insolvent and been so notified by them and requested not 
to draw on them. 2 Daniel Neg. Instr., § 1073, et seq.; Pre- 
deaux v. Collier, 2 Starkie’s Rep., 57; Staples v. O Kinis, 1 
Esp., 882; Nicholson v. Douthel, 2 H. Black., 609; Eusdale v. 
Sowersby, 11 East., 117; Brown v. Kerguson, 4 Leigh, (Va.,) 
37. Such being the,right of the defendants, resulting from 
the fact of having funds in the hands of the drawees, the 
plainuiff would not have been excused from the duty of 
presentment ip reasonable time, even if the facts proposed 
to be inquired of in the issues 3, 4, 5 and 6) were admitted, 
and therefore they are immaterial and no error was com- 
mitted in the court below in rejecting them. 

The only other exceptions presented by the appcllant for 
our consideration are in respect to an alleged expression of 
cpinion on the evidence by the judge, and to the charge 
refused and as given. In order to an intelligible under- 
standing of the points of error assigned, it is material to 
embody herein the instructions asked, which are: 

1. If the jury believe from the evidence that plaintiff for- 
warded the draft at the first opportunity and used due dili- 
gence to have it presented, the plaintiff is not guilty of neg- 
ligence. 

2. Whatis reasonable time depends upon the eircum- 
stances of each particular case, and there is no definite rule 
as to reasonable time, but that 1t varies according to the cir- 
cumstances of each particular case. 

3. That circumstances beyond the control of the holder is 
a reasonable cause for delay in the presentment of a draft 
for acceptance. 

A. If the jury believe that when the draft was drawn the 
defendants had no reasonable ground to expect the draft 
would be honored, then it makes no difference whether the 
draft was presented in reasonable time or not. 
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The first three instructions were given, but the court re- 
fused the fourth in the terms in which it was couched. It 
is undoubtedly true in general that if the drawer of a bill 
has no reasonable ground to expect it to be honored, as by 
having funds in the hands of the drawee or some arrange- 
ment for its acceptance and payment, made or to be made, 
the holder is not bound to. strict presentment and notice: 
But the instruction asked and refused, taken with reference 
to thé facts of the case on trial, could not have been given. 
In the case on trial, the fact of the existence of adequate 
funds in the drawee’s hands was a fact proved and not de- 
nied. And in view of that fact, in place of giving the in- 
struction in the terms thereof, the judge was right in refus- 
ing, and should have instructed the jury as he did—that 
the drawing of the bill by defendants under the circum- 
stances, as a matter of law, was a reasonable ground to ex- 
pect the payment of the bill. There was no error then in 
the refusal to charge as requested, and none we think in the 
charge as given. 

His Honor having given the first, second and third special 
instructions asked by the plaintiff and refused the fourth as 
above explained, went on and in his general charge in- 
structed the jury that if Lepage & Co. had funds in their 
hands belonging to the defendants sufficient to pay the bill, 
the defendants had the right to expect the payment thereof, 
and in such case the duty rested on plaintiff to make pre- 
sentment within reasonable time; and after laying down 
the general rule of diligence in the presentment of such 
paper, he explained to the jury that within the meaning of 
the expression “reasonable time,” the plaintiff company 
might except itself from the operation of the general rule 
by showing that it was prevented from presenting the bill 
sooner than it did, by the freshet relied on or other inevit- 
able accident; and whether there was such freshet or not 
and its sufficiency to prevent an earlier presentment of the 
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bill, was fairly submitted to the jury as 16 seeins to us. 
There is, therefore, no error in the charge given. 

As to the error assigned in what is claimed to be an ex-: 
pression'of pinion on the evidence by the court: In our 
opinion the expression used amounted to no intimation of 
opinion by the court, or if capable of such a construction, 
the subject matter thereof was so put to the jury in the gen- 
eral charge as to do no harm to the plaintiff. As excusing 
the long holding of the bill without presentment for accept: 
ance, the plaintiff offered evidence tending to show that 
there was no post office nearer to their place of business 
than two or three miles, and that between the two points 
there was a creek which, by reason of heavy rains, pre 
vented the plaintiff from presenting the bill for acceptance 
earlier than it did; and in opposition thereto the defend- 
ants offered evidence tending to show that the mail carried 
the bill from Statesville to plaintiff on the 20th of Novem- 
ber, and that the answer of plaintiff acknowledging its re- 
eeipt, mailed on the 25th of November, reached them at 
Statesville on the 27th of November. In this state of the 
evicence as to the prevention of presentment of the bill by 
high water, His Honor, after charging the jury that such 
prevention if found true was a good excuse, called attention 
to the fact of the transmission of the said letters between the 
plaintiff company and the defendants through the mail, 
and said to the jury that it did not appear that the same 
means of communication which carried plaintiff’s‘ackuowl- 
edgment of the receipt of the bill to defendants on the 25th 
of November, might not also have carried the bill for pre- 
sentment for accéptance. The judge by this remark did not 
express any opinion. The point was developed by defend- 
ant’s repelling evidence and was so designed to be. When 
the judge said it did not appear that the same means of 
communication might not have carried the bill to its desti- 
nation, he merely stated what was true. In truth it did not 
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appear, and the defendants relying on the absence of any 
account of that circumstance, 1t was not improper in the 
charge to call the jury’s attention to the point in the lan- 
guage the judge employed. However this may be, His 
Honor afterwards in his general charge left the question of 
prevention by high water to the jury as a question of fact, 
and in that connection advised the consideration of all the: 
evidence on both sides, including the evidence as to the pas- 
sage of letters between plaintiff and defendants after the bill 
came to plaintiff’s hands, and as thus left, the jury had the 
whole matter before them, and it is not seen that the remark 
of the judge did or by possibility could have prejudiced the 
plaintiff. 

There is no error, and the Judgment of the court below 


must be affirmed. 
No error. Affirmed. 


WHITEHEAD & NOBLES v. LATHAM & SKINNER. 


Judgment and Kxecution Liens—Priorities— Constitutional Law 
— Vested Rights. 


1. A, Band C had all taken judgments against D. A’s judgment was 
never docketed ; B’s was docketed in J une, 1869; C’s was docketed in 
January, 1878. Executions issued on all these Judgments bearing teste 
fall term, 1879; Held, 

(1) That A, having never docketed his judgment had no lien on the 
land of the Judgment debtor or its proceeds under execution sale 
which would entitle him to compete for such proceeds with more vig- 
ilant creditors who had docketed their judgments. . 

(2) That B’s Judgment had ceased to be a lien by the lapse of time (ten 
years) from the day when it was docketed. 

(3) That C’s judgment should first be paid out of the proceeds of the 
exccution sale. 
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2. To change the mode of acquiring a lien under an existing judgment 

- upon the property of the debtor, (e. g. to substitute the lien of a dock- 
eted judgment for the lien of a fi. fa.) neither impairs the obligation of 
the contract nor violates any vested rights. 


ApplicaTion of the Sheriff for instructions as to applica- 
tion of funds, heard at Spring Term, 1880, of Prrr Superior 
Court, before Avery, J. 

This is an application by the sheriff of Pitt county to the 
judge of the superior court of that county for advice as to 
the disposition of a sum of three hundred and twenty-six 
dollars raised by him as sheriff of said county from the sale 
of the land of Robert Highsmith under executions issued 
to him, and which were in his hands and by virtue of which 
the land was sold. These executions were as follows: 

1. A fi. fa. from the superior court of Pitt county bearing 
teste at the fall term, 1879, of said court and issued upon a 
judgment in favor of Brown, Cherry & Perkins to the use 
of Whitehead and Nobles for one hundred and seventy- 
five dollars with interest from the first day of November, 
1867, and costs thirteen dollars and thirty-five cents, ren- 
dered against said Highsmith at the May term, 1868, of 
said court. This judgment was never docketed and no ex- 
ecution has ever issued upon the same, except the one in 
the hands of the sheriff when the land was sold. 

2. Two fi. fas. from the superior court of the same county 
issued upon two justices judgments docketed in said county 
on the 29th day of June, 1869, in favor of Alfred Forbes to 
the use of William Whitehead, one for fifty-eight dollars 
and forty-eight cents subject to a credit of thirty-five dollars 
and forty-four cents, and for costs seven dollars and twenty- 
eight cents; and. the other for seventeen dollars and sixty- 
eight cents and six dollars costs. On the 19th day of De- 
cember, 1879, executions were issued upon these two judg- 


ments, : 
8. On the 18th day of January, 1878, L. C. Latham and 
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Henry Skinner recovered judgment against the said High- 
smith for sixty-one dollars with interest from the 13th of 
November, 1878, and costs thirteen dollars and ten cents, 
and on the same day was docketed in the superior court 
clerk’s office of Pitt county. 

Executions on all these judgments bearing teste of fall 
term, 1879, were in the hands of the sheriff at the time of 
the sale and by virtue thereof the land was sold on the 15th 
day of April, 1880, for the sum of three hundred and seven- 
ty-five dollars. 

The sheriff says he is ignorant as to how this money should 
be applied and has asked the advice of the court. 

Whitehead and Nobles, as the assignees of Brown, Cherry 
& Perkins and of Forbes, and Latham & Skinner made 
themselves parties to the proceeding and contest the appli- 
cation of the fund, the former insisting that the fund should 
be applied to their judgments and the latter contending 
that it should first be applied to the satisfaction of their judg- 
ment and the balance applied to the judgments of the other 
party. | 

His Honor in the court below held that the fund in the 
hands of the sheriff should be applied, first, to the two exe- 
cutions in favor of Alfred Forbes, then to the execution in 
favor of Latham & Skinner, and the balance to the execu- 
tion In favor of Brown, Cherry & Perkins, from which 
ruling the plaintiffs appealed. 


Mr. W. B. Rodman, for plaintiffs. 
Mr. J. B. Yellowley. for defendants. 


AsHE, J., after stating the case. We are of opinion there 
was error in the instructions given by His Honor for the 
application of the money. We cannot understand upon 
what principles the two judgments in favor of Forbes should 
be given a preference over that of Latham & Skinner, unless 
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it was upon the ground that his judgments had been first 
docketed. But when we come to examine his claim to a 
preference, we think it must yield precedence to the judg- 
ment of Latham & Skinner. Their judgment was rendered 
and docketed on the 18th day of January, 1878, and then 
created a lien on the land which was sold and that lien was 
continued and in full force up to the day of sale. Forbes’ 
judgments were docketed on the 29th day of June, 1869, 
and no execution was issued thereon until the 19th day. of 
December, 1879, more than ten years after the docketing 
the judgments, and not until the lien of the judgments had 
expired from the lapse of time. At the date of the sale, 
then, Forbes had no lien on the land, unless he acquired 
one by virtue of the levy of his executions which bore teste 
only from the fall term, 1879, a date subsequent to that of 
the lien of Latham & Skinner. The fact that Forbes’ judg- 
ments had been docketed in ae 1869, can give him no 
advantage, for as has been said he had lost that lien by 
efflux of time and was then in no better condition than if 
he had never had a lien. The satisfaction of his execu- 
tions should therefore be postponed to that of Latham & 
Skinner. The two Forbes judgments, however, were trans- 
ferred to the superior court docket under the new system 
and became judgments of that court and the clerk of that 
court had the right under proper circumstances to issue ex- 

ecutions thereon, and in that respect they had the advan- 
tage over the judgment in favor of Brown, Cherry & Per- 
kins; for it does not appear that any execution on it had 
been issued and levied on the land of the defendant High- 
smith, so as to have secured a lien before the change in the 
courts, nor was it ever docketed in the superior court of 
Pitt, or for aught that appears, ever transferred to that court 
after the adoption of the constitution of 1868. But the 
learned counsel for Whitehead and Nobles strenously con- 
tends that Brown, Cherry & Perkins by their judgment 
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rendered in the superior court of Pitt county, before the 
adoption of the new judicial system, acquired vested rights, 
to-wit, the right to issue execution on their judgment which 
should be a lien on the land of the defendant in the execu- 
tion from its teste, and under which the lands of the defend- 
ant could be sold for the satisfaction of their judgment, and 
that no act of the legislature, whether in the form of an 
amended constitution or of an ordinary act of assembly, 
could destroy those vested rights or impair the obligation 
of the contract of which the record of the judgment was the 
conclusive proof. | 

To change the mode of acquiring a lien under a judg- 
ment upon the property of the debtor neither impairs the 
obligation of the contract nor violates any vested right. 
The legislature may at any time modify the remedy with- 
out impairing the obligation of the contract. Cooley Const. 
Lim., p. 35, and note and cases there cited. And the right 
to issue a fi. fa.on a judgment is nota vested right. The 
same author in this work referred to (page 448) says: “The 
right to a particular remedy is not a vested right. This is 
the general rule, and the exceptions are of those peculiar 
cases in which the remedy is part of the right itself. As a 
general rule every state has complete control over the rem- 
edies to suitors in its courts. It may abolish one class of 
courts and create another. It may give a new and addi- 
tional remedy: for a right or equity already in existence. 
And it may abolish old remedies and substitute new, or even 
without substituting any, if a reasonable remedy still re- 
mains.” According to this authority the right to issue the 
fi. fa. in order to bind the land of the defendant is not a 
vested right, and the legislature had the right to change the 
remedy by substituting the len of the judgment for that of 
the fi. fa. Itin fact provided a better remedy by giving, if 
the conditions imposed were complied with, a continuous 
and permanent lien in place of one that is liable to be lost 
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by neglect or the want of proper diligence. This execution 
then of Brown, Cherry & Perkins should be postponed to 
those of Forbes. They are all dormant, and to say the 
least, very irregular. But as there is no objection made by 
any one to their sharing in the distribution of the money in 
the hands of the sheriff, we hold that the fund should be first 
applied to the satisfaction of the execution in favor of La- 
tham & Skinner, then to those in favor of Alfred Forbes, 
and the balance tn that of Brown, Cherry & Perkins. 

There is error. Let this be certified to the superior court 
of Pitt county. 

Error. Reversed. 


ALFRED MAY, Guardian, v. W. A. DARDEN, Adm’r, and others. 
Appeal— Costs. 


Although the general rule is that 110 appeal lies from a judgment for costs 
only, yet there is an exception in favor of fiduciaries, to be inferred 
from Bat. Rev., ch. 45, §54, which makes the decision in those cases 
“one affecting substantial rights.’’ 

(Kidd v. Morrison, Phil, Eq., 31; State v. R. BR. Co., 74 N. C., 287, cited 
and approved.) 


Crvizn Action upon a guardian bond tried at Spring 
Term, 1880, of Pirr Superior Court, before Avery, J. 
- Alfred Turnage, the former Guardian of Neta Turnage, 
and having funds in his hands belonging to the infant, died 
intestate on the 25th of June, 1879, and shortly thereafter 
the defendant, W. A. Darden, was appointed his adminis- 
trator. Some time early in August following, the relator, 
Alfred May, was appointed guardian to said infant, and on 
the 2ist of the same month brought the present action 
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against the defendant as administrator and the others, sure- 
ties on the guardian bond, to recover the ward’s estate, claim- 
ing to be due on the returns of January 5th, 1879, the sum 
of nine hundred and seventy dollars and seventy-six cents 
and interest thereon since, The defendant answers admit- 
ting the indebtedness alleged, assenting to the recovery of 
judgment for that sum, and insisting that the action was 
prematurely and unnecessarily brought. There was an 
order of reference, and the referee in his report finds due to 
the ward on January 1st, 1880, nine hundred and ninety- 
nine dollars and eighty-one cents with compound interest 
thereon from that date. The defendant Darden excepted 
to so much of the report as charged his intestate’s estate 
with the payment of the costs of suit, in which is included 
the allowance for the report. The court overruled the ex- 
ception and gave judgment for the penalty of the bond to 
be discharged by the payment of the sum reported by the 
referee, and that the costs be paid out of the assets of the in- 
testate, if any, in the hands of his administrator, from which 
jadgment the defendant appealed. 


Messrs. W. B. Rodman and Reade, Bushee & Busbee, for 
plaintiff. | 
Mr. George V. Strong, for defendant. 


SmitH, C. J. The only point presented in the appeal is 
the adjudication of costs against the defendant for the rea- 
sons assigned: Ist. That the claim was not presented for 
payment before suit. 2nd. That payment was not unrea- 
sonably delayed. 3d. Nor did the defendant refuse to refer 
the matter in controversy as provided by the act of 1868’-69. 

The act referred to declares that “no costs shall be re- 
covered in any action against an executor, administrator or 
collector unless it appears that the payment was unreasona- 
bly delayed or neglected, or that the defendant refused to 
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refer the matter in controversy, pursuant to section fifty, in 
which cases the court may award such costs against the 
defendant personally or against the estate, as may be just.” 
Bat. Rev., ch. 45, §54. The purpose of the statute was 
obviously to urge these representatives to a prompt and early 
settlement of claims against the deceased, and to protect the 
estate, when proper diligence was used, from costs needlessly 
incurred by creditors in prosecuting their claims. The 
meaning is too plain to admit of doubt, and it plainly meets 
the present case. | | 

Less than twenty days passed after the defendant’s ap- 
pointment before the action was brought. There was no 
controversy about the amount due as stated by the intestate 
himself in his last return to the probate court. The refer- 
ence resulted in reducing the sum which the defendant ad- 
mitted in his answer and offered to pay. The reference was 
as profitless as the suit was premature in allowing the ad- 
ministrator no time to adjust and pay the debt. Certainly 
payment was not in the language of the act “unreasonably 
delayed” and unless it was, the evils should not fall on the 
intestate’s estate. 

The plaintiff insists, first, that no appeal lies from a judg- 
ment for costs only, (Kidd v. Morrison, Phil. Eq., 31; State 
v. BR. & D. RB. RB. 74 N. C., 287,) and secondly, that the costs 
must be borne by the party against whom a recovery is 
made. We think neither proposition can be maintained. 
The cases cited are to the effect that where the essential sub- 
ject matter is destroyed, lost or adjusted, an appeal will not 
be allowed from a jugment disposing only of the costs. This 
is not our case. Here the plaintiff recovers the damages 
demanded and the error assigned is in that part of 1t which 
(overruling the defendant’s exception) imposes the costs 
upon the intestate’s estate. This is certainly an order or 
determination involving a matter of law and “ which affects 
a substantial right claimed in the action.” C.C. P., § 299. 
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Nor are the citations from the various sections of the Code 
and Revisal regulating the taxation of costs generally, per- 
tinent to the present case, for which-a special provision is 
made. 

We must therefore declare so much of the judgment as 
requires the costs to be paid from the intestate’s estate in 
the hands of his administrator, the defendant Darden, erro- 
neous, and it isin this respect reversed and the appellant 
will pay the costs of his appeal to this court. 

Error. Judgment accordingly. 


J. PHILLIPS, Adm’r, &., v. A. G. LENTZ, 


Removal of Cause—Appeal. 


Where upon a motion to remove a cause, no facts are stated in the affi- 
davit of the applicant as grounds for such removal, the ruling of the 
court below may be reviewed, but where the facts are set forth, their 

_ sufficiency rests in the discretion of the judge and his decisicn upon 
them is final. 


(State v. Duncan, 6 Ired., 98; Reynolds v. Boyd, 1 Ired., 106; State v, 
Lamon, 3 Hawks, 175; Cannon v. Beeman, 3 Dev., 363; State v. Sea- 
born,'4 Dev., 805; State v. Shepherd, 8 Ived., 195; State v. Twitty, 2 
Hawks, 248, cited, distinguished and approved.) 


Motion to remove a cause heard at Spring Term, 1880, of 
CaBARRUS Superior Court, before McKoy, J. | 

This motion was made in a civil action pending in said 
court. After answer filed by defendant, he moved for the 
removal of the cause from the county of Cabarrus to some 
adjacent county, which was based upon the following affi- 
davit: “ The defendant being duly sworn, says that he can- 
not, as he verily believes, obtain a fair trial of this action in 
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this county; that any recovery which may be effected in 
this action will, as he is advised, pass by the will of the 
plaintiff's testator to two churches of the Methodist Episco- 
pal persuasion in this county, one situated in Concord, and 
the other in the county, known as St. Matthews church ; 
that the membership of said churches is large and of the 
persuasion known as Methodist Episcopal, is very large in 
this county, and ramifies into every part thereof, so that he 
verily believes no jury could well be impannelled in this 
county, which would not contain some element prejudicial 
in favor of said churches; that as heis informed and be- 
lieves, the subject matter of this suit has been greatly can- 
vassed amongst members of said denomination; that this 
membership of said denomination in this county is accord- 
ing to his information and belief larger than that of any 
other denomination; that this affidavit is not made for delay 
merely, but truly to procure a fair and impartial trial of this 
action.” (Signed by the defendant, and sworn to before the 
clerk of the court.) The judge refused the motion and the 
defendant appealed. | 


Mr. W. J. Montgomery, for plaintiff. 
Mr. W. H. Bailey, for defendant. 


AsHE, J. The removal of causes, civil or criminal, from 
one county to another for trial,1s authorized by the act. of 
1808—Rev. Stat., ch. 31, § 120, and Rev.’ Code,, ch.“31,°§ 116, 
This section of the Revised Code was not brought forward in 
Battle’s Revisal, and the legislature deemed it necessary to 
pass the act of 1875, ch. 19, which revived sections 115, 116, 
117 and 118 of. the Revised Code, except that portion of 
section 115 with reference to slaves. This section (115) 
omitting the clause referring to slaves, reads: “In all causes: 
in the superior courts, civil or criminal, in which it shall 
be suggested on oath, on behalf of the state, of the traverser 

16 
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of the indictment, or of the plaintiff or defendant, that there 
-are probable grounds to believe that justice eannot be ob- 
‘tained in the county in which the causes shall be pending, 
‘the judge is hereby authorized to order a copy of the record 
of the cause to be removed to some adjacent county for trial; 
‘provided however, that no cause’ shall be removed, unless 
the facts are set forth whereon the party founds his belief 
‘that justice cannot be obtained in the county, so that the 
‘Judge may decide upon such facts, whether the belief is well 
grounded.” 

“fhe construction given to this section by this court, is, 
Anat the sufficiency of the affidavit for the removal lies in 
the discretion of the superior courts, and their discretion is 
-ene which this court cannot review. 

‘The first act on this subject was the act of 1806, under the 
provisions of which a cause might be removed if it was sug- 
‘gested on oath that: there were probable grounds that justice 
-could not be obtained in the first county. The construction 
given to this act was, that.a party was entitled to the removal 
of his cause whenever he made affidavit that there were prob- 
able grounds for such removal; the effect of which was to. 
wake him the judge in his own case ‘and leave nothing to the 
‘diseretion of the court—~a mischief, to remedy which the act 
of 1808 was passed, which required the facts to be set forth, so 
‘that the judge might decide upon such facts, whether the be- 
‘lief was well grounded. In the case of (State v. Duncan, 6 Ired., 
“98; Chief Justice RurFin said, the act of 1808 (Rev. Stat., ch. 
81, § 120) requires the affidavit to set forth the facts whereon 
‘the deponent founds the belief that justice cannot be ob- 
‘tained, and.expressly states the reason therefor to be “that 
‘the judge may decide upon such facts, whether the belief is 
‘well grounded.” And it is held in that case that the appli- 
-eation of a party to remove his cause, is a question addressed 
4o the discretion of the judge of the supericr court; and his 
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decision, as in other cases of discretion, is final and cannot 
be reviewed in this-tribunal. Reynolds v. Boyd, 1 Ired., 
106; State v. Lamon, 3 Hawks, 175; Cannon v. Beeman, 3 
Dev., 368. 

We are aware that there are some cases decided by our 
court which seem to be in conflict with these authorities, as 
for instance, the cases of State v. Seaborn, 4 Dev. 305; Shep- 
herd’s case, 8 Ired., 195, and Twitty's, 2 Hawks, 248, where 
this court has reviewed the decisions of the courts below 
upon the sufficiency of affidavits for removal. But in look- 
ing into those cases, it will be seen that the orders of re- 
moval were founded upon affidavits that did not come up to 
the requirements of the statute. As in Twitty’s case, where 
the cause was removed on an affidavit on the part of the 
state, which stated the belief of the deponent witheut setting 
forth the facts on account of the existence of which the trial 
was prayed to be removed from the superior court of Burke 
to that of Lineoln, this court held the removal ‘to be con- 
trary to law, and added, “if such facts had been set forth, 
the judge of the superior court, and he alone, must Rave de- 
cided them.” 

The distinction seems to be—where there are no facts 
stated in the affidavit as grounds for the removal, the ruling 
of the court below may be reviewed; but where there are 
facts set forth, their sufficiency rests in the discretion of the 
judge and his decision upon them is final. There is no er- 
ror. Let this be certified, &e. 

No error. Affirmed. 
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W. L. TAYLOR v. ©: C. HEGGIE. 
Corporate Seal—Morigagor and Mortgagee. 


1. It seems that a corporation may adopt and make effectual as its seak 
the individual] seals of its officers affixed to a deed of the corporation 
when it has no seal of its own. 


2. A second mortgagee has no right to brry the estate of his mortgagor at 
a sale to satisfy a prior incumbrance, but he hasa clear equity to be re- 
imbursed for any expenditure, to relieve the estate of any ineum- 
braneces, and the property in his hands is charged therewith in prefer~ 
ence to the trusts expressed in the mortgage deed. 


3. Where a sale of mortgayved property is acquiesced in at the time by 
the mortgagor, he cannot afterwards reeal] such assent and contest the 
title of the vendee, either on the ground that the mortgage was invalid 
or that the particular purchaser had no right to buy. 


(Boyd v. Hawkins, 2 Tred. Eq , 304, cited and approved.) 


Crvyiz Action to recover Land tried at Spring Term, 1879, 
of GRANVILLE Superior Court, before Buzton, J. 

The plaintiff appealed from the judgment of the court 
below. 


Messrs. Gilliam & Gatling, for plaintiff. 
Messrs. Reade, Bushee & Busbee, and G. V. Strong, for de- 


fendant. 


Suiru, C. J. The defendant becoming a redeemed share- 
holder in the People’s Building and Loan Association, exe- 
cuted two deeds of mortgage conveying to it two tracts of 
land in Granville, one in July, 1878, for a tract known as 
for a tract known as the ° Sassafras Fork land,” in trust to 
the “Hunt land,” the other in October of the same year, 
secure and provide for certain liabilities incurred and that 
might be incurred under the rales and operations of the as- 
sociation, with a power of sale in case of default. The de- 
fendant, being also indebted to the plaintiff for money loaned, 
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executed to him on January 22d, 1874, his bond in thesum 
of three hundred and five dollars and twenty-four cents, at 
eight per cent. interest, and to secure the payment thereof 
conveyed by a second mortgage deed the Sassafras Fork 
tract to the plaintiff with a like power of sale. On June 
10th, 1875, the association rendered to the defendant a state- 
ment of his account, showing his indebtedness in the aggre- 
gate to be fourteen hundred and eighty-nine dollars and 
seventy-two cents. The defendant being in default, the 
association proceded on July 5th following, after due adver- 
tisement, to offer both tracts at publicsale. The Hunt land 
was first sold, andthe Sassafras Fork tract bid off by the de- 
fendant, and he not complying with the terms was again 
put up and bought by the plaintiff at the price of-six hun- 
dred and five dollars. Of this sum the plaintiff paid over 
to the association five hundred and forty-two dollars, the 
balance due, and retained the residue to be applied to his 
own debt. The defendant made no complaint or objection 
at either sale, and had before said tothe plaintiff that he 
wanted the property sold “as the only way of getting out of 
the concern.” The association thereupon through its off- 
cers and (there being no corporate seal) with their individ- 
ual seals annexed to each name, executed a deed for the 
said land to the plaintiff. 

The present action is instituted to recover possession, the. 
plaintiff claiming title both under the deed of the associa- 
tion and the mortgage to himself. The defendant denied 
the plaintiff’s right of possession and asserted his own to 
the land, but in an amended answer permitted at spring 
term, 1879, after verdict, admits the plaintiff’s title, reiter- 
ates his denial of the right of possession and insists on his 
right of redemption on payment of what is due on the 
plaintiff ’s secured note. A single issue, outside of the con- 
tention of the pleadings, was submitted to the jury, who 
respond that the land described in the first mortgage to the 
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association and in that made to the plaintiff is the same 
land mentioned in the complaint. No other facts seem to 
have been controverted. The court declared the defendant 
entitled to redeem, and adjudged that he be allowed to do so, 
on payment of the debt secured in the mortgage to the 
plaintiff at any time before the last Monday in July, 1879, 
and that, in default, the clerk proceed to advertise and sell 
the land at the court house door in Oxford for eash, and 
apply the proceeds to the plaintiff’s said debt and the costs 
of the action, and pay over the residue if any to the de- 
fendant. From this ruling the plaintiff appeals and pre- 
sents its correctness for our revision. 

Very much of the argumont before us, forcible and ex- 
haustive,-was expended in exposing the alleged usurious 
and oppressive character of the transactions between the 
association and the defendant, a redeemed shareholder, and 
to show the invalidity of the deed of the corporation for 
non-compliance with the requirements of the statute. Rev. 
Code, ch. 26, § 22. In our view the results of the discussion 
do not reach the decisive issue upon whieh the merits of the 
controversy depend, and we will only remark that the case 
cited (Mill Dam Foundry v. Harvy, 17 Pick., 417,) strongly 
supports the validity of the execution of the deed to the 
plaintiff and the sufficiency of the recognition of the seals 
used and adopted as those of the corporation itself, in the 
absence of any of its own. | 

It is a well established prineiple that a trustee who pays 
off an encumbrance or buys in an outstanding title supe- 
rior to his own, cannot hold the relieved estate for his own 
benefit, but the act enures to the benefit of those interested 
tn the trust estate for whom he is trustee. The doctrine is 
fally and elaborately discussed in its various relations in 
the notes to Fox v. Maereth,2 White & Tudor’s L. C. Eq., 
72, and to some of the cases cited we propose to refer: 

In Bell v. Webd, 2 Gill., 164, the trustee in a deed to sell 
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for the payment of debts purchased at a sheriff’s sale through _ 
his agent some of the trust property, and it was decided 
that the cestui que trust was entitled to the benefit of the pur- 
chase and that the trustee had a first claim to be reimbursed 
for his expenditure therein. 

In Van Epps v. Van Epps,9 Paige, 238,a person who 
held a second mortgage in trust for third parties bought the 
premises for himself at a sale under the first mortgage for a 
sum insufficient to satisfy both mortgages, and the chancellor 
declared that “the defendant is wrong in supposing that he 
was authorized to become the purchaser of the farm under 
the master’s sale upon the prior mortgage for his own ex~ 
clusive benefit to the prejudice of the subsequent mortgage 
which he held in trust for others. The duty of the trustee, 
as the holder of the junior mortgage, was to make the mort- 
gaged premises if possible produce upon the sale sufficient 
not only to pay off the prior encumbrance and the costs of 
foreclosure, but also to satisfy the subsequent encumbrance 
which he held in his fiduciary character, and this duty came 
directly in conflict with his interest as a purchaser for his own 
benefit, to bid in the property at the lowest sum for which he could 
obtain tt. McGinn v. Shaffer, 7 Watts, 412. 

The same principle is declared by this court in Boyd v. 
Hawkins, 2 Ired. Eq., 804, the facis of which were these: 
Land lying partly in Warren and partly in Granville county 
was conveyed upon certain trusts to one Pitts, who assigned 
and conveyed the estate to the defendant. There was no 
registration in Granville, and a creditor of the mortgagor 
obtained judgment against him and issued a fi. fa. to that 
county, under which the sheriff sold the land therein to one 
Robards, attorney of the creditor, and he immediately there- 
upon sold to the defendant Hawkins. Gaston, J., deliver- 
ing the opinion uses this forcible language: “ We hold it 
to be clear that the defendant cannot take to himself the 
benefit of the purchase from Robards. A trustee without 
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the unequivocal assent of the cestue que trust cannot act for 
his own benefit'in a contract on the subject of the trust. It 
is established upon the soundest principles, that if he should 
so contract expressly for himself, he shall not be suffered to 
turn the speculation to his own advantage.” While then 
the trustee is disabled from acquiring a paramount title in 
another to the trust estate for his personal advantage and in 
disregard of the equitable interests of those represented by 
him, he has a clear right to reimbursement of the moneys 
expended in making the purchase or removing the encuim- 
brance; and the estate in his hands is charged therewith 
in preference to the trusts expressed in the deed. 

The conduct of the defendant at the sule, his acquiescense 
therein and his bidding the property in himself forbids his 
treatment of the plaintiff's purchase as an officious and 
needless expenditure, and we think shuts out any inquiry 
in this action into the dealings between the association and 
himself, to lessen his liability and reduce the sum expended 
by the plaintiff. The latter acted in good faith and without. 
any knowledge of the methods and operations of the asso- 
ciation as affecting the defendant, and is entitled to full re- 
imbursement out of the proceeds of any future sale under 
his own mortgage. | 

The judgment below is erroneous in excluding this claim 
and directing the money remaining in the commissioner’s 
hands after satisfaction of the plaintiff ’s secured note, to be 
paid over to the defendant. The proceeds must be first ap- 
plied to reimburse the plaintiff the sum paid over to the 
association with interest, and, subject thereto, be disposed of 
as required by the judgment in the superior court. The 
judgment must therefore be reversed, and this will be certi- 
fied that further proceedings be had in conformity to the 
law as declared in this opinion, and it is so adjudged. 

Error. Reversed. 
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HULL, LANIER & CO. v. M. E. CARTER and others. 
Frivolous Pleadings. 


1. An answer should never be held frivolous unless it be so clearly and 
palpably bad as to require no arguinent or illustration to show its char- 
acter. 


2. Defendants being sued as acceptors to several bills of exchange an- 
swered that they accepted the saine for the accommodation of the 
drawer, without having any funds of his m their hands, and in reliance 
upon a promise of the plaintiffs, on condition of securing the debt (al- 
ready due) by their acceptances, to sell other goods tothe drawer on 
credit, which was refused, whereby, it was claimed, the defendants 
were discharged of all liability on such acceptances ; 


Heid, under the foregoing rule, that the averments of such answer were 
not so disconnected from the subject-matter of the complaint or so de- 
ficient in substance or form as to be pronounced frivolous, 


(The court strongly intimates that no appeal lies from a refusal to over- 
rule and disregard a pleading as being frivolous.) 

Erwin vy. Lowery, 64 N.C., 321; Wome vy. Fraps. 77 N.C., 198; Swep- 
son v. Harvey, 66 N. C,, 436, cited and approved.) 


Civit Action tried at Spring Term, 1880, of BuxcomBg 
Superior Court, before Schenck, J. 

There were three actions pending between the parties on 
appeal from judgments rendered by a justice of the peace. 
By consent of parties, they were consolidated and pleadings 
filed. The plaintiffs’ counsel moved to strike out the answer 
as frivolous and irrelevant and for judgment. The court 
overruled the motion and the plaintiffs appealed. 


Mr. Jas. H. Merrimon, for plaintiffs. 
Messrs. Reade, Busbee & Busbee, for defendants. 


DituarD, J. An answer shouid contain a denial of the 
material facts or some of them in the plaintiffs case, with- 
out which his cause of action could not be maintained, or 
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set up new matter constituting a defence formerly a plea in 
bar or dilatory, or making a case for affirmative relief by 
counter-claim, C. C. P., §§ 100, 101, and sub-divisions under 
each. If the answer present new matter which is pertinent 
and bona fide relied on, as looking to and making up a com- 
plete defence, then the question is as to its legal sufficiency 
to constitute the supposed defence, and the regular mode to 
settle the question is by demurrer. 

An answer should never be held frivolous and judgment 
given in disregard of it, unless, as stated in some of the 
New York cases, it be “so clearly and palpably bad as to 
require no argument or illustration to show its character,” 
or in other words, such as to be capable of being pronounced 
frivolous or indicative of bad faith in the pleader on bare 
inspection. Strong v. Sproul, 53 N. Y., 497; Young v. Kent, 46 
N. Y., 672. See also cases in North Carolina, Erwin v. Low- 
ery, 64 N.C., 821; Womble v. Fraps, 77 N. C., 198; Swepson 
v. Harvey, 66 N. C., 486, and Brogden v. Henry, at this term. 

In this case there were three appeals from a justice’s court 
afterwards consolidated into and tried as one in the superior 
court, and each one was grounded on a draft drawn by W. 
E. Davidson in favor'of the plaintiffs, and accepted by de- 
fendants. The answer admits the acceptances and that the 
consideration of the drafts as between the drawer and 
plaintiffs was a true past indebtedness for merchandise sold 
by plaintiffs to the drawer, and they aver that as to them- 
selves they had no funds of the drawer. in their hands and 
accepted the drafts for the drawer’s accommodation and in 
reliance upon an alleged promise of the plaintiffs on con- 
dition of security for the debt already due by their accep- 
tances, to sell other goods to the drawer on a credit as before, 
which they allege was refused and thereby they claim a dis- 
charge of all liability on their said acceptances. 

The averments in the answer relied on as making a de- 
fence for defendants have certainly a connection with the 
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cause of action set forth in the complaint, and as to their 
sufficiency in substance or form, it is not proper for us to 
express or intimate an opinion, but all we mean to say is, 
that under the rule as above laid down on the subject of 
frivolousness, the matters set up are not so clearly and palpa- 
bly bad as to be capable of being pronounced frivolous or in- 
_dicative of bad faith in the pleader on bare inspection and 
therefore unworthy of argument and consideration. 

Without deciding the question of the rightfulness 
of the appeal from the refusal of the court below to 
hold the answer frivolous, with, however a strong im- 
pression that it is not appealable, we hold there is no error 
in the judgment of the court upon the character of the 
answer and the judgment of the court must be affirmed, 
and this will be certified that a trial may be had according 
to law. 


No error. Affirmed. 


R. A. BROWN v. P. M. MORRIS. 
Statute of Frauds—Contract—Agent and Prineipal— Pleading 


1, A contract under which one is to make bricks on the land of another, 
the property in the bricks to remain in the owner of the soil until he 
has been paid for his clay and wood used and consumed in their manu’ 
facture, is not within the Statute of Frauds; Bat. Rev., ch. 50, § 10. 


2. Where one buys from an agent the goods of his principal, under a 
misapprehension, not induced by the principal, that the goods belong 
to the agent, he cannot use as a payment or counter-claim, ona suit by 
the principal for the value of such goods, a credit given by him to such 
agent on an individual debt of the latter. 


3. Where the complaint alleges a delivery to the defendant of 41,000 
bricks under a verbal contract, and the proof shows a delivery to and 
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acceptance by him of 41,228 bricks, the contract has been sufficiently 
performed to sustain an action for the value of the same. 


(Golden v. Levy, 1 Car. L. Rep., 527; Tull v. Trustees, 75 N.C., 424; 
Johnson vy. Dunn, 6 Jones, 122; Russell vy. Stewart, 64 N. C., 487; Shel- 

' ton y. Davis, 69 N. C., 8243 Corn v. Bellamy, 82 N, O., 496, cited 
and approved. ) , | 


~Civint Action tried ae Spring Term, 1880, of CABARRUS 
Superior Court, before McKoy, J. 
Judgment for plaintiff, appeal by defendant. 


Mr. W. H. Bailey, for plaintiff. | | | 
Messrs. W. J. Montgomery and Wilson & Son, for defendant. 


SmirH, ©. J. The plaintiff alleges a sale and delivery by 
himself to the defendant of 41,000 bricks of the value of 
three hundred and sixty-eight dollars and sixty-six cents, 
(as set out in a bill of particulars annexed) and brings his 
action to recover the amount due. The defendant denies 
the allegations and says that he purchased about 26,500 
bricks from one Ultzman who was indebted to him, and had 
given credit therefor. | 

The court submitted two issues to the jury, which, with 
the findings are as follows: 1. Did the plaintiff under a 
verbal contract sell and deliver to the defendant any bricks? 
Response—“ Yes.” 2. What is the value of said bricks and 
interest onthesame? Response. Three hundred and nine 
dollars and twenty-one ‘cents, with interest from March 10th, 
1877, up to date. 

The defendant asked the court to sane an issue, as the 
only one arising upon the pleadings, in place of the others. 
Did the plaintiff sell and deliver to the defendant 41,200 
brick of the value of three hundred and eight dollars and 
forty-six cents? which was refused. 

The defendant also asked certain instructions to be given 
to the jury: — 
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1. Plaintiff is not entitled to recover because, according 
to his contract as testified to by Ultzman, the property in 
the bricks was in Ultzman, and the plaintiff had no lien by 
virtue of his parol contract with Ultzman that the bricks 
were to be his until he was paid for his dirt and wood used 
in their manufacture. The court decided and charged the 
jury that unless the property of the bricks was in the plain- 
tiff he could not recover; that the bricks being made on 
the. plaintiff’s land by Ultzman, they could enter into a 
valid parol contract that the property therein should be in 
the plaintiff. | 

2. That if the defendant bought of Ultzman without no- 
tice of the arrangement between him and the plaintiff, the 
plaintiff cannot recover. 

The court declined and instead charged in substance that 
they must act upon the whole testimony, and not upon that 
of the defendant alone, and if the bricks were the property 
of the plaintiff and were under a verbal contract sold and 
delivered to the defendant, he would be responsible therefor. 

3. That this being a special contract set out in the com- 
plaint there could be no recovery upon the common count 
for goods sold and delivered. 

This was also refused and the jury,were. directed to en- 
quire whether there was any and what contract entered into 
by the parties, and that, if there was, the plaintiff must 
show a compliance with its terms on his part, and the plain- 
tiff could only recover on the ‘express and not on the im- 
plied contract. These rulings we proceed to consider. 

The allegations of the complaint being denied, it was re- 
quired of the plaintiff to prove his property in the goods, 
their sale and delivery to the defendant, and their price or 
value. These propositions were embodied and passed on in 
the issues submitted, and none other were necessary or 
proper. | 
Nor was there any error in the refusal of instructions 
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requested; first, the land on and from which the bricks 
were manswfactured belonged to the plaintiff and it was per-— 
fectly competent for him to agree with Ultzman that the 
property should remain unchanged and follow the material 
into the manufactured article. The statute of frauds has 
no application to a contract concerning personalty which the 
brick became, and which but leaves title where it was, in 
the owner of the soil. Secondly, although the defendant 
may have supposed the property was in Ultzman, his debtor, 
and that payment could be made by giving a credit on the 
indebtedness due from him, this erroneous belief cannot 
have the effect of defeating the claim of the true owner, for 
goods sold by one wlto was in fact his agent only in the 
transaction. Contracts are binding in the sense understood 
by both parties,not by one only; and according to a fair 
interpretation of their nature and terms. There was evi- 
dence of conversations between the defendant and the 
plaintiff in regard to the sale of the bricks and of the terms 
agreed on with Ultzman, but there was none of any repre- 
sentations on the part of the latter of his ownership of the 
bricks, nor of any enquiry by the defendant in reference 
thereto. The bricks were sold for the plaintiff and he 
ratifies the act. Had there been a positive and distinct un- 
derstanding: that the contract of sale was by Ultzman per- 
sonally, no one else could enforce it, and the plaintiff would 
be compelled to seek his remedy for the taking and conver- 
sion in some other form. But the proposition that because 
the defendant thought, without being misled by any one, 
that the goods belonged to the agent, the principal and 
owner could not recover, is without support in reason or 
authority. If the agent possesses due authority to make a 
written contract, not under seal, and he makes itin his own 
name, whether he describes himself to be an agent or not, 
or whether the principal is known or unknown, he, the 
agent, will be liable to be sued and be entitled to sue thereon, 
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and his principal will also be liable to be sued and entitled 
to sue thereon, in all cages unless from attendant circum 
stances it is clearly manifested that an exclusive credit is 
given to the agent and it is intended by both parties that 
ho resort shall in-any event be had by or against the prin- 
cipal upon it. Story Agen.,$ 160,a. “Itisa well estab- 
lished rule of law that a sale by a factor creates a contract 
between the owner and the purchaser.” Golden v. Levy, | 
Car, L. R., 527. 

In Tull v. Trustees, 75 N. C., 424, a case very similar to 
this, the facts were these: The contract fur the purchase of 
the bricks sued for was made witly one Miller, one of the 
trustees of the church, whose building was then in process 
of construction, upon his representation that he bad author- 
ity to make the purchase, and the bricks were delivered to 
the trustees. In fact Miller had no such authority from the 
trustees, and the trustees proposed to show further that they 
refused to buy the bricks and that Miller proposed to buy 
and give them to the church. 

The court say: “If Miller was authorized to make the 
contract which he did make with the plaintiff to deliver 
the articles to the church, at the charze of the church, then 
the church is liable upon the special contract. If Miller 
was not authorized to make the contract, and therefore the 
articles were delivered, received and used without any special 
contract, then the defendants are liable on the implied con- 
tract. Here, the defendants labored undera similar misappre- 
hension with Morris, and yet they were held liable for the 
goods, for the simple reason that they were delivered by the 
owner and used by the church. There is no material dif- 
ference in this particular between the two cases. _ 

Thirdly, the complaint describes the contract to be for 
the delivery of 41,000 bricks of the value of three hundred 
and eight dollars and forty-six cents, and refers to the bill 
of particulars annexed. This exhibit shows a succession of 
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deliveries and at different prices, aggregating the number 
and price set vut in the complaint. | 

The instruction prayed assumes that this precise number 
of bricks must be proved to have been delivered and for the 
exact sum mentioned, in order to any recovery upon the 
complaint as framed. 

If this particularity was necessary, the new system would 
be no improvement upon the old, and the very mischief it 
was intended to obviate would remain. But neither under 
the one nor the other can the position be maintained, and 
the fallacy lies in treating this as an action to recover upon 
a special unperformed contract, for the non-payment of a 
part of the articles delivered without the delivery, or any 
legal excuse for the non-delivery of the others, as decided 
in Johnson v. Dunn, 6 Jones, 122; Russell v. Cina 64.N.C,, 
487, and other cases of the same class 

Here, the proof was of the delivery of 41,228 an excess of 
228 over the number mentioned in the complaint, so that 
taking the complaint in its strictest sense, there was a full 
compliance with the alleged contract on the plaintiff’s part, 
and upon a well settled rule he could recover in general 
assum psit. 

When there has been a special contract, the Geis of 
which has been executed on the part of the plaintiff, and 
the time of payment is passed, general assumpsit may be 
maintained and the measure of damages will be the rate of 
recompense fixed by the special contract. Am, notes to 
Cutter v. Powell, 2 Smith’s Lead. Cases, and the numerous 
references there given. 

The Code of Civil Procedure provides a more liberal sys- 
tem, and if the strict rules of pleading and practice, before 
in use, denied a remedy, it is now full and ample. 

“No variance between allegation. and proof, unless the 
- adverse party has been misled is material; and if he has 
been misled an amendment may be made to remove the 
variance.” § 128. 
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When the variance is not material the judge may direct 
the fact to be found according to the evidence and order an 
amendment. § 129; Shelton v. Davis, 69 N. C., 824. 

Itis a singular contention that under a contract to deliver 
a definite number or quantity of goods, and a delivery in. 
excess, the vendor is not only debarred a recovery of the: 
excess, but of such as pursued and fulfilled the contract. 

But if under the contract described in the complaint and 
explained by reference to the accompanying exhibit, there: 
had been delivered a smaller number of bricks, and. they 
had been received and used by the defendant without ob-. 
jection, we see no reason why the plaintiff would not be 
entitled to compensation for such as were delivered; and 
we are not disposed to carry the doctrine that a partial de- 
livery under an agreement to deliver a definite quantity or 
number of goods, leaves the purchaser the possession and 
use of such as are delivered without liability to the seller 
beyond the decided cases and as operating only when the 
failure to deliver is wilful and without legal excuse, 

We had occasion at the last term in Gorman v. Bellamy, 
(82 N. C., 496,) to advert to the disposition of the courts to 
relax this rigorous principle of the common law, and to 
substitute the more reasonable rule, suggested by the su- 
preme court of the United States in Durnoti v. Jones, 28 
Howard, 220, upon a presumed abandonment of the special 
contract, “that in such case the law implies a promise to. 
pay such remuneration as the benefit conferred is reasonably 
worth.” Monroe v. Phelps, 8 Ellis & Black, 739. 

But our case is not within the rule applicable to special 
contracts wilfully left unperformed and clearly adinits of 
compensation for such bricks as were delivered to the de- 
fendant, and so the case was properly left to the jury. 

There is no error and the judgment is affirmed. 
No Error, Affirmed. 
17 
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‘PIERCE, HANES & BROWN v. J. W. ALSPAUGH, Adm’. 
Contract—Liability of Partners—Judge’s' Charge. 


1. Where A rents and takes possession of a ware-house’and afterwards: 
associates himself in business with B and C. the two latéer do not be- 
come jointly Hable with A for the rent by occupying the building with 
him for partnership purposes. 

2, If the judge ttndertakes to state the law he must do it correetly and 
any mistake is assignable for error; but it is not error to omit to charge 
in a particular way in the absence of a prayer for such charge. 

(Morehead v. Wriston, 73.N. C.-898; Parker v. Shuford, 76 N.C. 2195 
‘Bynum v. Bynum, 11 Ired., 632; Avery v. Stephenson, 12 Tred. 34, cited 

: and approved. ) 


‘¢Criviz Action tried at Spring Term, 1880, of ForsyTH 
Superior Court, before Buzton, J. | 

Verdict and judgment for plantiffy, Hanes & Brown; ap- 
peal. by defendant. 


Mr. J. C. Buxton, for plaintiffs. 
Messrs. Watson & Glenn, for defendant. 


Smrra, C. J.. The plaintiffs bring their action for goods 
sold and delivered to the defendant’s intestate between the 
(19th and 30th days of September, 1878, to which the de- 
fendant sets up a counter-claim for rent due his intestate, 
based upon the following facts: 

The intestate leased to the plaintiff, Pierce, a warehouse 
belonging to him for three years commencing on the Ist 
day of October, 1877, afterwards reduced to one year, ata 
rent.of eight hundred dollars per annum, payable in quar- 
_terly instalments of two hundred dollars each. Pierce took 
‘possession of the premises and for a short space carried on 
business in his own name, when he formed a co-partuership 
association with the other plaintiffs which wa; tu relate 
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back to the date of the commencement of the lease and to 
subsist as and from that day. During the year the firm 
needing larger accommodations induced the intestate to put 
up an additional building, for the rent of which they agreed 
to pay at the rate of ten or twelve per cent per annum on 
the cost thereof and in addition to the rent upon the orig!- 
nal contract. The new structure was completed and the 
plaintiffs entered into possession of that also on the Ist day 
of April, 1878, occupying both buildings until the expira- 
tion of the term of the lease. It was in evidence that the 
plaintiffs, Hanes and Brown, had settled with the partner 
Pierce and paid him their full shares (one-third for each) of 
the rent of the whole property, and that Pierce had become 
and was entirely insolvent. There remains due the intes- 
tate of the original renting the sum of two hundred dol- 
lars, and of the renting of the new building the sum of 
twenty dollars, which the defendant contends should extin- 
guish the plaintiffs’ demand, and he have judgment for the 
residue. The only question raised is whether the plaintiffs, 
as a partnership, have become responsible for both rents to 
the intestate’s estate. The defendant’s counsel asked for the 
following instruction: 

If any rent was due for the ware-house for the year end- 
ing September 30th, 1878, in law the plaintiffs, as partners, 
were all bound therefor, and this notwithstanding an agree- 
ment between Pierce and the incoming partners that they 
should pay him their respective parts of the rent, and their 
subsequent payment to him. 

The court declined to give the instruction and charged 
the jury that if Pierce rented the warehouse for himself from 
Norwood (the intestate) for a year, the property was his for 
that time and he was liable for the rent; if afterwards he 
associated the other plaintiffs with him in business, they 
agreeing to pay him, each, one-third of the rent, and they 
had accordingly paid him their shares in full, then the 
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plaintiffs, Hanes and Brown, were not liable to the lessor 
for any part of the original rent. The court also added that 
if upon an adjustment of the accounts of the partnership, 
any moneys should be found due to Pierce, such sum could 
be reached and appropriated to the counter-claim, and an 
account might be taken toascertain the fact. It being con- 
ceded that nothing could be obtained by a reference, this 
part of the charge becomes immaterial. 

1. It is manifest that the defendant has no cause of com-. 
plaint either of the refusal to give the instruction asked, 
or of that which was given. The original contract was 
with Pierce alone, he then doing business alone and the 
other plaintiffs not being associated with him, and they can 
be rendered liable, not by the use of the rented building, 
but by a direct assumption of the debt to the intestate or 
such recognition of a common obligation as implies a 
promise to pay. Morehead v. Winston, 73 N. C., 898; Parker 
v. Shuford, 76 N. C., 219. 

2. The charge given is unexceptionable and the law 
properly declared by the court. The defendant may have 
been entitled to have the question submitted to and passed 
on by the jury, whether the firm had not assumed the pay- 
ment of the rent, and this inferred from the subsequent ar- 
rangement in which all participated for the erection of the 
new house for the accommodation of the partnership busi- 
ness; and the fact mentioned in the case that the firm was 
to be responsible for the rent of this “i addition to the said 
eight hundred dollars rent, in connection with the common 
occupation and use of both by all the partners.” The quo- 
tation from Collier on Partnership, section 526, strongly 
sustains the proposition that the facts warrant such a de- 
duction. 

But no instructions on the point were asked, and as no 
error is perceived in the charge as given in accordance with 
repeated adjudications, the exception is not open to the de- 
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fendant. When a judge refuses to charge as requested and 
undertakes to state the law, he must state it correctly, and 
if he does not, it may be assigned for error, but an omission 
to charge what if requested he ought to have charged is 
not an error of which a party can complain. Bynum v. 
Bynum, 11 Ired., 682; Avery v. Stephenson, 12 Ired., 34; Jones 
v. Bunker, at this term. 

The judgment must therefore be affirmed and it 1s so 
ordered. 

No crror. Affirmed. 


DOLLY: G. PRICE by her next friend, &c., v. JOSEPH C. COX. 


Attachment—Does Not Lie in Actions For “ Breach of ®rom- 
ase” — Service by Publication. 


1. The remedy by attachment is confined to aetions upon contracts in 
which the amount to which the plaintiff is entitled can be specified in 
his affidavit and ean be ascertained by some certain measure of dame«# 
ages, and hence does not lie in an action for breach of promise of 
marriage. 

2, It seems that a defective service by publication may rightfully be rem- 
edied by an order for republication. 


(White v. Snow, 71 N. C., 232, cited and approved.) 


Morton to vacate an order of attachment heard at Spring 
Term, 1880, of HenpERson Superior Court, before Schenck, J. 

The action in which this motion is made was instituted 
by the plaintiff to recover damages for an alleged breach of 
promise to marry. It appearing by affidavit that the de- 
fendant is a non-resident and has property in this state, and 
that a good cause of action exists against him, the clerk of 
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the court granted on order of attachment, and thereupon 
the defendant entered a special appearance and moved the 
judge to vacate the same upon the ground, first, that an 
attachment does not lie for a breach of promise to marry ; 
secondly, that the affidavit is insufficient in not complying 
with the requirements of law in such cases; thirdly, that 
the warrant was returnable before the clerk at his office. 
His Honor overruled the first and second objections, and 
allowed the plaintiff to amend the warrant so as to make it. 
returnable before the judge in term time. The defendant 
further excepted to the order for publication of the sum- 
mons and the affidavit on which it was based, and the court 
held that the plaintiff might have leaveto make re-publi- 
cation, and that the attachment should be continued. From 
which ruling the defendant appealed. 


Messrs. W. W. Jones and Armistead Jones, for plaintiff. 
Messrs. Shipp & Batley, for defendant. 


Smitx, C.J. At the time of issuing the summons or at 
any time afterwards, the plaintiff may sue out an attach- 
ment against the property of a non-resident defendant “in 
‘an action arising on contract for the recovery of money 
only, or in an action for the wrongful conversion ‘of per- 
sonal property.” ©. C. P., § 197. 

Is an action brought to recover damages for the breach 
of a promise to marry within the meaning of this section 
of the code? This is the enquiry presented for solution in 
the present appeal. 

The words are sufficiently comprehensive to embrace 
every action upon a contract, since its object is the recovery 
of money, either in a specified sum or as compensatory 
damages for its violation. In a more restricted sense the 
action may be for the recovery of-meney as distinguished 
from damages uncertain in amount. In support of an in- 
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termediate interpretation which confines the ancillary rem- 
edy of attachment to actions on contracts in which a defi- 
nite sum is agreed to be paid or can be determined bya rule 
of law governing the assessment of damages, it will be 
noticed that the attachment is allowed in one species of tort 
only, and that where the measure of compensation for the 
wrong is the value of the property converted. It is given 
for no other injury to person or to property. 

The same language is found in other parts of the code, as 
first adopted, a reference to which will aid in arriving at a 
correct understanding of its meaning. The summons in 
an action arising on contract for the recovery of money 
only is required to contain a notice “that the plaintiff will 
take judgment for a sum specified therein, if the defendant 
shall fail to answer the complaint within the time specified.” 
Section 74. 

So it is provided that upon such default “in any action 
arising on eontract for the recovery of money only,” the clerk 
shall “enter judgment for the amount mentioned in the 
summons,” if the complaint be verified by oath; and if not, 
and the action is on an instrument for the payment of 
money only, he shall assess the amount due, and in other 
cases ascertain what sum the plaintiff is entitled to recover 
from his examination under oath or other proof and shall 
enter judgment accordingly. Section 217 (1). 

In other actions “for the recovery of money only or of 
specific real or personal property with damages for the 
withholding thereof,” a jury may be called in to ascertain 
the damages, or if the examination of a long account be 
involved, a reference may be ordered. Section 217 (2). 

As this precise form of expression is contained in sections 
cited and must be understood as intended to bear the same 
meaning in each, it is obvious that an attachment can. issue 
only in such actions upon contract as will admit of the plain- 
tiff’s specifying definitely the sum due him, and of the clerk’s 
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entering final judgment. without the intervention of a jury. 
It has been decided that where unliquidated damages are 
elaimed for the breach of a contract, this cannot be done 
without a writ of enquiry of the damages. White v. Snow, 
71 N.C, 282. 

The changes made in the code by the act of 1870, (Bat. 
Rev,, ch 18,) and the late act of 1877, (acts 1876-’77, ch. 241,) 
reducing the summons to one form in all cases, cannot avail 
to modify the construction of its parts as a single statute 
when introduced, in their relations to each other. 

The present action is for damages wholly indefinite until 
fixed by a verdict, and incapable of being determined and 
stated by the plaintiff in her summons, or of being ascer- 
tained according tothe settled practice of the courts by the 
clerk alone. The executory agreemnent to marry is @ pecu- 
liar contract, exceptional in many of its features, and the 
executed contract of marriage may be dissolved by a state, 
without impairing the obligation of contracts guaranteed in 
the constitution of the United States, and at the same time 
it cannot be rescinded by the parties. The cause of action 
arising on it, unlike other contracts, except when revised 
by statute abate, it is said, by the death of the party, and 
when entered into between an adult and a minor and con- 
sisting of dependent promises, may be enforced by one only 
of the parties to it. It is in its essential features an action 
for the redress of a personal] injury like one for defamation or 
an assault and battery, and we see no reason for admitting 
the process of attachment in the one case that does not ap- 
ply with equal force to the others, nor for putting a con- 
struction upon the statute that allows it in any of them. 

The entire subject is elaborately and ably discussed in 
the opinion delivered by the supreme court of New York, 
from which our code is derived, mutatis mutandis, in Barnes 
v. Buck,1 Lans,, 268, where the very point came up for 
decision. The result of the examination and the conclu- 


JUNE TERM, 1880. 265 
PRICE ¥. Cox. 


sion reached are announced in these words: “ This remedy 
(by attachment) is confined to actions upon contract, in 
which the amount to which the plaintiff is entitled can be 
specified.” 

The rule of construction thus announced not in very pre- 
cise terms, may often be of difficult application and the 
tracing of the line of separation between the two classes of 
contract equally so; yet as some force must be given to the 
qualifying superadded words, “ for the recovery of money 
only,” mere surplusage otherwise and meaningless, we know 
no better rule than that laid down by the court. The line 
may be distinctly marked as future cases occur and are 
placed on one or the other side. There can be no hesitancy 
however in assigning the present action to its proper place, 
and in our opinion the attachment could not rightfully issue 
in its ald, 

This renders unnecessary the consideration. of the excep- 
tion to the irregularity of the return and the exercise of the 
power of amendment to remove the objection to the attach- 
ment, and we see no error in the ruling in regard toa new 
publication in order to making the defendant a party, 

The motion to discharge the attachment and vacate the 
order improvidently granted for its issue ought to have been 
allowed and there is error in refusing it. This will be cer- 


tified to the court below. 
Error. Reversed. 
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SAMUEL H, PERRY v. W. T. ADAMS and wife. 
Amendment of Court Record— Appeal. 


q. It is not only the right but the duty of the court toe so cerreet and 
amend its records as to make them a true and perfect transeript of 
whatever occurred that belongs to the record, and the rule is not 
varied by the fact that the record when corrected will not then avail 
the purposes of the party moving the amendment. 


4. The refusal to amend a court record is not the subject of review on 
appeal, unless based upon an adjudged want of power, and in such 
cases, as the discretion has not been exercised, the matter will be re- 
manded in order that it may be, 


(Parsons v. McBride, 4 Jones, 99; Armfield vy, Brown, 73 N. C., 81; Ashe 
v. Streator, 8 Jones, 256; State v. Swepson, 81 N. C., 5713 State v. 
Davis, 80 N. C., 384; Phillips vy. Higdon, Busb., 380; Seawell v. Bank, 
3 Dev,, 279, Finley y. Smith, 4 Dev., 95; Bagley v. Wood, 12 Ired., 
90: Pendleton vy. Pendleton, 2 Jones, 135; Gibbs v, Brooks, 1 Jones, 
448: Willams y, Sharpe, 70 N, C., 582; Winslow vy. Anderson, 2 Dev, 
& Bat,, 9, cited and approved.) 


Motion to amend record, heard at Spring Term, 1880, of 
GRANYILLE Superior Court, before Seymour, J, 
The motion was denied and the plaintiff appealed. 


Messrs. Merrimon & Fuller, J. B. Batchelor and LL. C. Ed- 
wards, for plaintiff. 


Mr. M. V, Lanier, for defendants. 


Smrry,-C. J. At February term, 1867, of the late county 
court, Simeon D. Coley, administrator of John R. Perry, 
filed his petition against Lucy A., then an infant and now 
the wife of the defendant W. T. Adams, and the sole Leir at 
law of the intestate, for license to sell the lands descended 
to her for the payment of his debts. The petition was not 
sworn to, nor was service made upon the infant, or upon or 
accepted by her guardian. 
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The order for sale was granted, the sale madeon April 
29th, 1867, the land bought by the plaintiff, Samuel H, 
Perry, at the price of seven hundred dollars, and bond given 
therefor, the sale reported and confirmed at next term, and 
the petitioner ordered to collect the purchase money when 
due, and when collected to make title to the purchaser. 
The money was afterwards paid, a deed executed for the 
land, and the fund applied in a due course of administra- 
tion. 

The feme heir at law of the intestate was, at the com- 
mencement of this proceeding but five years of age and 
had a general guardian appointed in November previous 
thereto, and she married before attaining her majority. The 
guardian had knowledge of the proceeding. but never 
became in any way a party. 

The plaintiff’s motion was to amend so as to set out in 
form the action of the court during the progress of the cause 
which was not particularly noted in the record, and the 
court found asa fact that the action of the court was held 
in accordance with the proposed amendment, but decided 
as a conclusion of law that the plaintiff was not entitled to 
his-motion against the defendants for the reason that neith- 
er the infant nor her guardian were parties to the proceed- 
ing. 

Itis not only the right but the duty of the court, as its 
records import absolute verity, to so correct and amend them 
as to make them speak the truth, and bea transcript of 
whatever occurred that properly belongs to its record, Par- 
sons v. McBride, 4 Jones, 99; Armfield v. Brown, 73 N.C., 81; 
Ashe v. Streator, 8 Jones, 256; State v. Swepson, 81 N.C., 571; 
State v. Davis, 80 N. C., 884; Phillipse v. Higdon, Busb., 380, 

That the effect of an amendment may be to validate void 
process even, is not alone a sufficient reason for refusing to 
make it in a proper case. Thus a seal necessary to the 
validity of a writ when issued to another county, and the 
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sheriff has acted upon it, may on its return have the seal 
affixed and thus be rendered valid. Seawell v. Bank,3 Dev., 
279; Finley v. Smith, 4 Dev., 95. 

This the court may do in perfecting process, and why not 
in correcting an erroneous recital in the record ? 

The reason assigned by the court for the refusal seems to 
be invalidity of the proceeding, as ex parte to affect the rights 
and interests of the heirs in the descended estate. But 
whether the proceeding be effective or not, it is obviously 
proper that what was in fact done and ordered should be 
entered upon the records. The court undertook to proceed 
in the cause and did make the several orders which are not 
fully set out, and we see no sufficient reason, founded upon. 
the uselessness of the amendment, why in this, as in all 
other cases, the action of the court should not be truthfully 
entered. While, if amended, it may not affect the rights of 
the defendants, it is undoubtedly a proceeding begun in the 
court and conducted to a conclusion and although inopera- 
tive, is not less truly the action of the court than if its effect 
was to divest the estate out of the heir. We think, there- 
fore, the court was under no legal obligation to refuse the 
motion upon the ground stated. But it is equally plain that 
the amendment, whether made or refused, is not the subject 
of appeal. The court whose records are to be affected is 
alone the judge of the facts and of the propriety of the 
amendment. It was otherwise by statute in the case of the 
records of the county court, which on appeal, could be 
reviewed and determined in the superior court. Armfield v. 
Brown, supra; Bagley v. Wood, 12 Ired., 90; Pendleton v. 
Pendleton, 2 Jones, 135. 

In the last case, Nasu, C. J., says: “ Every court has the 
control of its own records and may alter or amend them or 
refuse to do so at its discretion. Whether the decision in 
this case was one of amendment, which is purely in the dis- 
cretion of the judge, or one which is subject to review here, 
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we equally think the judgment is finaland should be af- 
firmed, for the reason that this is a court for the correction 
of errors in matters of law and not matters of fact.” 

We do not mean to say that no amendments when made 
are reviewable here, because when they affect vested rights, 
the court is not competent to make them, as in Phillipse v. 
Higdon, supra; Gibbs v. Brooks, 1 Jones, 448; Williams v. 
Sharpe, 70 N. C., 582. But the refusal to amend is not the 
subject of review unless predicated upon an adjudged want 
of power, and in such case as the discretion has not been 
exercised, the matter will be remanded in order that 1t may 
be. Winslow v. Anderson, 2 Dev. and Bat., 9. 

We are at some loss to understand the ruling below, and 
whether the court means to abnegate its power to amend, 
and rest its decision upon the legal principle that the record 
in the case was unamendable because of the want of a party 
defendant. But as His Honor seems to have adjudged 
against the plaintiff’s motion, as involving a question of 
right rather than the exercise of his own discretion in grant- 
ing or refusing the amendment, we feel constrained to re- 
mand the matter to the reconsideration of the court, without 
any intimation that the amendment proposed if made will 
be of any practical advantage to the purchaser, but that the 
court may, if fully satisfied of the facts, make the record a 
true and faithful narrative of what was done. 

The judgment is reversed and this will be certified. 

Error. Reversed. 
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*W. B., HOLLIDAY, Adm’r, v. ANDREW McMILLAN and others. 
Separate Estate of Married Woman— Counter-claim—LHvidence. 


1, Where personal property, the separate estate of a married woman, is 
sold under execution for a debt of the husband, the purchaser, when 
sued by the husband after the wife’s death, as her administrator, for - 
converting the property by means of such sale, cannot set up as a coun- 
ter-claim ede Bat, Rev, ch. 44, § 26, his claim to be reimbursed the 
amount of his bid at such execution sale, 


2. In an action for such conversion the declarations of the deceased wife 
relative to the ownership of the property, as apart of and coupled with 
the acts of ownership exercised by her, are admissible in response to 
an imputation in the answer that she had surrendered beuch ownership 
to the husband, 7 


(Roberts v. Roberts, 85 N. C., 29, cited and approved.) 


Crviz. Action tried at Fall Term, 1879, of RICHMOND Su: 
perior Court, before Seymour, J. 

Verdict and judgment for plaintiff, and appee! by defend 
ants. 


Mr. John D. Shaw, for plaintiff, po 
Messrs. P. D. Walker, G. V. Strong. and Mason & Devereux, 
for defendants. 


Smiru, C.J. This action begun by the intestate wife of 
the plaintiff in her life time, and since her death prosecuted 
by him as her administrator, is to subject the defendants to 
damages for seizing and selling under execution, certain 
specific articles for the personal debt of the husband. 

When the case was here on a former appeal, (79 N. C., 
815) it was decided that personal property acquired by a 
married woman since the adoption of the constitution, whose 


*ASHE, J., liaving been of counsel, did not sit on the hearing of this 
case, 7 
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marriage took place before, was and remained her separate 
estate, and could not, in an action for its recovery, under 4 
plea of set-off or counter-claim, be appropriated to the pay: 
ment of her husband’s debt. 

The answer denies the intestate’s right to the goods, and 
asserts title in the husband, and further asserts a counter- 
claim for the purchase money paid forthem. The statu- 
tory remedy upon an implied warranty of title to property 
sold under execution as belonging to the debtor, and whose 
debt has been thereby discharged or reduced, is given 
against such debtor and authorizes a recovery of an equal 
amount from him for the reimbursement of the purchaser 
such sum as he may have paid. It cannot be the basis of 
any domand against the intestate or against her estate. Bat. 
Rev., ch. 44, § 26. 

2. A more serious question however arises out of the ad- 
mission of declarations of the intestate in relation to her 
ownership of the buggy. Generally such evidence is not 
received to establish a right of property even in connection 
with the posgession as was determined in Roberts v. Roberts, 
82 N. ©., 29. The present case stands on peculiar grounds, 
With separate estates held by married persons, and the hus- 
band’s use of that belonging to the wife, the actual posses- 
sion can seldom be ascertained except under the rule of law 
that it follows and attaches to the title. It. would therefore 
seem alinost unavoidable to admit such declarations made 
ante litem, to explain the quality and nature of the posses- 
sion. They are received not as proof of ownership, but as 
an assertion ana claim of ownership, and to repel the infer- 
‘ence of holding for another, or of a recognition of property 
in any one else than the declarant. The declaration in this 
case responds to an imputation made in the answer of an 
assent to the husband’s claim, implied by silence, and her 
failure to assert her own title. In this point‘of view the 
declaration is annexed to and part of an act of ownership 
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exercised by her over the article and rebuts any presump- 
tion of its surrender to her husband. We put the admissi- 
bility upon the ground of its association with this fact and 
the competency of proof of the fact which it explains and 
qualifies. There is no error, and the judgment must be af- 
firmed, 

No error. | Affirmed. 


JOHN O. ALEXANDER and wife v. C. H. and W. L. WOLFE 
Executors. 


Pleading—Settlement of Estates— Parties. 


Plaintiffs brought action as heirs-at-law of D. W. L. against the exe- 
ecutors of J. W., her former guardian and administrator, to recover 
the amount due her from J. W. The estate of the infant consisted 
partly of personal property, and partly of the proceeds of land paid 
over to the guardian; Heid, 

(1) That a demurrer to the complaint assigning for cause a misjoinder 
of causes of action, necessitating the taking of two accounts, one 
of J. W’s administration, and one of his guardianship, was properly 
overruled. | 

(2) That whatever sum was in the hands of the guardian was by act 
of law transferred to him as administrator upon his assuming the 
latter office and coming into possession of assets. 

(8) That in order to aspeedy and satisfactory settlement of the estate, 
there should be an administrator de bonis non in court to receive and 
apply the proceeds of the realty left in the hands of J. W. at his 
death. | 


(Alitson v. Robinson, 78 N. C., 222, cited and approved.) 


Crvit Action tried at Spring Term, 1880, of Meck Lzn- 
BURG Superior Court, before McKoy, J. 

The case was heard upon complaint and demurrer. The 
judge overruled the demurrer, and the defendant appealed. 
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Messrs. Jones & Johnston, for plaintiffs. 
Mr W. W. Flemming, for defendants. 


SmitH, C.J. The plaintiffs, heirs at law and next of kin 
‘of Dorcas W. Lee, deceased, bring their action against the 
defendants, executors of John Wolfe, her former guardian 
and administrator, to recover the amount due her by their 
testator. The estate of the infant is alleged to consist of 
some $2,000 in personal property and $940.45 proceeds of 
the sale of her land paid over to the guardian. 

The defendants demur to the complaint and specify as: 
the grounds of objection that it contains two distinct causes 
of action and requires the taking of two accounts, to-wit, 
of the testator’s management of the infant’s estate as her 
guardian, and of his administration since her death. 

The demurrer was properly overruled, as both accounts, 
the one preceding the other, are necessary. to arrive at. 
the amount due from the testator. Whatever sum was in 
his hands as guardian, upon his appointment as adminis- 
trator and coming into possession of assets applicable and 
sufficient to meet the liability, was thereby transferred and 
he became chargeable in the latter capacity. Both accounts 
are therefore necessary to be stated, and that of his adminis- 
tration will show what isdue. But the trust fund is made 
up in part of the proceeds of sale of real estate and while 
this may be recovered by the heirs at law without the pres- . 
ence of an administrator de bonis non, in the opinion of the 
court delivered in the case of Adison.v. Robinson, 78 N. C., 
222, which is very similar to our own, such administrator 
for reasons there assigned ought to be made a co-plaintiff in 
order to the recovery of the full amount due to both in one 
action, and the defendants not be harassed with two suits 
and the taking the same accountsa secondtime. The over- 
ruling of the demurrer is sustained, and this will be certi- 
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fied in order to further proceedings according to this opin- 
ion. 
No error. Affirmed. 


CURTIS H. BROGDEN v. JAMES L. HENRY. 
Frivolous Pleading—Principal and Surety. 


71. A frivolous answer is one which is manifestly impertinent as alleging 
matters which, if true, do not affect the right to recover. 
2. Such is not an answer which raises the question of the liability of a 
surety to a sealed instrument after three years from the time when the 
_ right of action thereon accrued. 


(Erwin v. Lowery, 64 N. C., 321, cited and approved.) 


Crvin Action tried at Spring Term, 1880, of BuncomBE 
Superior Court, before Schenck, J. 

The action was brought upon a single bill of which .the 
following is a copy: 


Raueicu, N. C., January 31st, 1876 
$500—Ninety days after date, with interest from date, we, 
H. G. Candler. principal, and J. L. Henry surety, promise 
to pay C. H. Brogden or order five hundred dollars, value 
received in borrowed money. | 

(Signed) H. G. Canpuer, (Seal.) 
J. L. Henry, (Seal.) 


‘Candler made no defence, and judgment was taken 
against him for the want of an answer. The defendant, 
Henry, filed an answer and put his defence upon the statute 
of limitations, viz: that the cause of action alee in the 


or 
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complaint did not accrue as to him within three years before 
the commencement of the action. ‘The plaintiff’s counsel 
moved to strike out the defendant’s answer as irrelevant and 
frivolous, and for judgment. But the court held that the 
answer was not irrelevant or frivolous and refused to strike 
out and grant judgment, from which ruling the plaintiff 
appealed. 


Mr. Jas. H. Merrimon, for plaintiff. 
Messrs. Gilliam & Gatling, for defendant. 


AsHE, J. We entirely concur in the ruling of His Honor. 
The answer of Henry was neither irrelevant nor frivolous. 
A frivolous answer in the Code is one which is manifestly 
impertinent as alleging matters which, if true or not, do not 
affect the plaintiff's right to recover. “ When the answer 
is put in in good faith and is not manifestly impertinent; 
the defendant is entitled to have the facts either admitted 
by a demurrer or passed upon by ajury. Erwin vy. Lowery, 
64 N. C., 321. We have no reason to suppose the answer in 
the case was not filed-in good faith, for it raises a very 
serious and important question, one that has been decided 
at this term in support of the answer of the defendant. See 
Welfare v. Thompson, at this term. 

While we hold the ruling of the judge in refusing to strike 
out the answer of the defendant and grant judgment was 
not erroneous, we think it very questionable whether the 
plaintiff had the right of appeal. 

Let this be certified, ao. 

No error. Affirmed. 
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T. S. WELFARE v. W. L. THOMPSON and others. 
Principal and Surety—Evidence—Statute of Limitations. 


J. Under our system, which combines the principles of law and equity, 
it is competent to show by parol evidence that one who has become 
joint obligor with several others to a sealed instrument assumed only 
the liability of a surety, and that the obligee was aware of tle extent 
of such Hability at the tinve of accepting the instrument.. : 


2. The statute of limitations bars in three years the liability of a surety 
to a sealed obligation. | 


(Knight v. Braswell, 70 N. C., 709, cited and approved.) 


Crvit. Action tried at Spring Term, 1880, of Davipsox 
Superior Court, before Buzton, J. | 
_ The action was brought upon a single bill aicns was ag 
follows : 


$450. | Lexineton, N. C., April 25th, 1876. 
One day after date we promise to pay to the order of T. 
S. Welfare the sum of four hundred and fifty dollars without 

defalcation, value received at eight per cent. per annum. 

(Signed) W. L. THompson, (Seal.) 

J. H. Taompson, (Seal.) 

©. M. Tuompson, (Seal.) 

C. F. Lowe, (Seal.) 

¥. M. THompson, (Seal ) 


The defendants, W. L. Thompson and J. H. Thompson, 
made no defence to the action. The other defendants, C. 
M. Thompson, ©. F. Lowe and F.M. Thompson, filed a 
joint answer and set up for their defence that each was a 
surety on the note and that the plaintiff’s cause of action 
against them was barred by the statute of limitations, not 
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having been brought within three years after the cause of 
action accrued. 7 

The following issues were submitted to the jury: 

I. Was 0. M. Thompson a surety to the note? 

II. If yes, did Welfare know it before he received the note © 
and loaned the money? 

III. Was F. M. Thompson a surety to the nete? 

IV. If yes, did Welfare know it before he received the 
mote and loaned the money ? 

V. Was C. F. Lowe security to the note? 

VI. If yes, did Welfare know it before he received the 
note and loaned the money ? | 

All of these issues were found by the jury in favor of the 
defendants, Thereupon judgment was rendered against W. 
L. Thompson and J. H. Thompson, and in favor of C. M. 
Thompson, F. M. Thompson and C. F. Lowe, and that they 
recover their costs. There was a motion for a venire de novo. 

The motion was disallowed. The plaintiff then moved 
for judgment on the complaint and answer, which was re- 
fused and he appealed. 


Mr. W. H. Bailey, for plaintiff. 
Mr. J. M. McCorkle, for defendants. 


AsHe, J. There were two exceptions taken in the pro- 
gress of the trial, first, to the admission of parol evidence to 
prove that the defendants C. M. Thompson, C. F. Lowe and 
F. M. Thompson were sureties to the note, and secondly, te 
the refusal of His Honor to give the instructions prayed by 
plaintiff, to wit, that the statute of limitations was not a bar 
to any of the defendants, it being conceded that ten years 
had not expired after the execution of the note when the 
suit was brought. The authorities are very uncertain and 
conflicting upon the. question whether or not it may be 
shown by parel that a joint promisor or obligor was in fact 
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a surety. Some of the authorities hold that in law it cannot 
be done but is a defence available in equity and the proof 
is admissible whenever equitable pleas are allowed in courts 
of law, and especially in our system where the distinctions 
between actions at law and suits in equity are abolished. 

The current of authorities seems to incline to the conclu- 
sion that. the testimony is admissible upon an equitable. 
principle of protecting the rights of the surety. Some hold 
that to give this equitable protection to the surety, the holder 
or obligee must have had knowledge of the fact of surety- 
ship when he received the note or it was delivered: others, 
that it will be sufficient if that. fact is brought to the knowl- 
edge of the holder or obligee before any act complained of 
as endangering or injuring the rights of the assignee. 
Whatever importance may be attached to that distinction, 
we believe it is coneeded that whenever it is proposed 
to prove that a co-promisor or co-obligor to a note or bond 
is surety only, the fact not appearing upon the face of the 
instrument, it is competent to show by parol that fact, and 
that the creditor knew at the time he received the note that 
he was surety. Brent on suretyship, §§ 17,18, and cases 
referred to in notes 2, 8,4 and 5. See also 2 Daniel on 
Negotiable Instruments, § 1338, and Parson’s Notes and 
Bonds, 233. _ 

The jury in our case, even if there be ausibing serious in 
the distinction, has relieved us from the necessity of deci- 
ding that question by finding that the defendants C. M. 
Thompson, F. M. Thompson and C. F. Lowe were sureties 
to the single bill declared upon, and that the obligee, the 
plaintiff, knew that they were sureties at the time he re- 
eeived. the note and loaned the money for which it was 
given. There was no error in receiving the parol evidence. 

And as to the other exception to the refusal of his Honor 
in giving the instructions prayed for, we are of the opinion 
that his ruling was not erroneous. 
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The third chapter of Title IV of the Code of Civil Pro- 
cedure in prescribing the limitations to actions divides them 
into several classes, to wit, ten years, seven years, six years, 
three years, one year, six months, and ten years in actions 
for relief not otherwise provided for. The class of ten 
years embraces “ An action upon a sealed instrument against 
the principals thereto.” By using the word “ principal” 
and omitting “sureties” the legislature evidently intended 
to make a distinction in the limitations to actions on sealed 
notes between principals and sureties; if not, why say “ An 
action upon a sealed instrument against the principals”; 
if no such distinction had been intended they would have 
said simply “A action upon a sealed instrument” and that 
would have embraced both principals and sureties. 

The class of three years includes “An action upon a con- 
tract, obligation or liability arising out of a contract, ex- 
press or implied, except those mentioned in the preceding 
sections.” An obligation is a sealed instrument, and by the 
provisions of the last recited section the three years limita- 
tion applies to all actions upon sealed instruments, other 
than those mentioned in the preceding sections; and one of 
those not mentioned in the preceding sections is.an action 
upon a sealed instrument against the sureties thereto. 

Giving to the 3rd section of Title IV of the Code a fair 
and reasonable construction, we can come to no other con- 
clusion than that three years was intended to be and isa 
bar to actions upon sealed notes against the sureties: and 
this is so declared by Bynum, J., in Knight v. Braswell, 70 
N. C., 709. - | 

The judgment is affirmed. 


~ No error. Affirmed. 
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JACOB WEBBER v. ROSA WEBBER. 
Fictio Juris—Divorce. 


1, By fiction of law, all judicial proceedings during a term are treated 
as if they took place on the first day of the term. 


2. Under this rule, where the plaintiff in a suit for divorce on the ground 
of adultery dies pending the trial, after it has been entered upon and 
before the retirement of the jury, if all issues are found by the jury in 
favor of the plaintiff, judgment of divorce will be entered as of the 
first day of the term while the plaintiff was still alive. 


(Clifton v. Wynne, 81 N C., 160, Farley v. Lea, 4 Dev. & Bat., 169, cited 
and approved.) 


Crvit Action for Divorce tried at Spring Term, 1880, of 
EpGEecoMBE Superior Court, before Gudger, J. 

This is an action for a dissolution of the bonds of matri- 
mony upon the allegation of the defendant’sadultery. The 
issues were drawn and submitted to the jury who find them 
all in favor of the plaintiff. 

The motion for judgment thereon was resisted by the de- 
fendant on the ground that the plaintiff had died pending 
the trial after it had been entered upon and before the re- 
tirement of the jury, whereby the cause had abated, and 
the death was shown by affidavit. 

The court declined to proceed further in the cause, re- 
fused to give judgment, and the plaintiff appealed. 


Messrs. Howard & Nash, for plaintiff. 
Mr. W. B. Rodman, for defendant. 


SmitnH, C. J. Itis clear that the action does not survive, 
and consequently abates, unless prevented by the rule of 
relation whereby all judicial proceedings during a term 
are treated as if they took place on the first day of the term. 
This rule has long been recognized and enforced in deter- 
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mining the rights of litigants, inter se, when causes are tried 
during the term as we said in Clifton v. Wynne, 81 N. C,, 
160, “to avoid unseemly controversies for priority or ad- 
vantage among suitors whose cases were acted on at dif- 
ferent periods of the session.” This case comes within the 
provisions of the rule declared in that case, for otherwise 
the deferring of the trial to a later period of the term wpuld 
defeat the action altogether. As between the parties, the 
trial occurred and the verdict was rendered under the fic- 
tion on the first day of the term. This result does not arise 
from any statute passed to prevent an abatement, which at 
common law follows the death. of a party, but from a rule 
of practice long recognized and acted on, by which the ver- — 
dict and judgment if rendered would have been conclu- 
sively deemed to be during the plaintiff’s life. 

While the statute of 17 Chas. II, ch. 8, which enacts that 
in all actions personal, real or mixed, the death of either of 
the parties between verdict and judgment shall not be 
alleged for error,so as such judgment be entered within two 
terms after such verdict, though not in direct terms em- 
bracing the present case, has been held applicable. 

In Hetherington v. Reynolds, 1 Salk., 21, the court declared 
that while the death before the assizes is not remedied by 
the statute, yet “if the party dies after the assizes begin, 
though the trial be after his death, that is within the rem- 
edy of the statute; for the assizes is but one day in law. 
and this isa remedial law and shall be construed favorably,” 

So in Jacobs v. Miniconi,7 D. & E. 31, on a rule to set aside 
a verdict for the plaintiff rendered after the defendant’s 
death, the court declared “that all the sittings are consid- 
ered in law as only one day; that of course all the verdicts. 
given are referred to the first day; and that the construc- 
tion adopted in SatKELp had always prevailed.” 

Again in Taylor v. Harris, 3 B. & P., 549, the defendant 
died on the night of May 5th, and at the second sittings 
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which began May 6th, the cause was tried and the verdict 
passed for the plaintiff, 

In setting aside the judgment Lorp ALVANLEY, C. J., says: 
“Tn respect to the case of Jacobs v. Miniconi, it is to be re- 
membered that the cause there might have been tried at 
any period after it had once been entered in the judge’s 
cause proper, and nothing but the multiplicity of business 
prevented it from being tried on the first day of the sit- 
tings—recognizing the correctness of that ruling. 

We have been able to find but a single case bearing on 
the point in the reports of this country, Springstead v. Joy- 
ner, decided by the supreme court of New York in 1825, 
4-423. The facts are as follows: 

The cause was tried inthe summer of 1823 and a verdict 
rendered for the plaintiff. The defendant made a case for 
the purpose of moving for a new trial, which was noticed 
for argument at the present term. The plaintiff having 
died, a stay was asked until an administrator could be ap- 
pointed and the court adopted the argument of the plain- 
tiff’s counsel as correctly expounding the law. 

“This” (the stay) urged the counsel, “would be of no 
use to the defendant, nur did the death of the plaintiff vary 
the situation of the parties. Should the judgment be for 
the plaintiff, it would relate to and be entered up as of the 
term next after the verdict was rendered (altered by a stat- 
ute of the state to be done at the second term.) In the eye 
of the law the plaintiff’s death worked no change whatever 
in the cause. Everything, even the attorneys, remained the 
same and all should be treated as if Springstead was still 
alive until the question of the new trial should be decided.” 

The doctrine has been repeatedly recognized and asserted 
in this court that all the proceedings had during a term are 
referable to its first day: and while it is declared in Clefton 
v. Wynne, that the day when the judgment is actually ren- 
dered may be inquired into in order to determine the con- 
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flicting claims of outside parties to the debtor’s property 
and their liens thereon, this decision does not disturb the 
rule of practice which condenses all judicial action taken 
during a term into a single day and that the first day as 
among the parties to the action and in their relations to- 

wards other suitors in the court. 

- The authority of the case of Farley v. Lea, 4 D. & B., 169, 
is not recognized as precluding an enquiry by an assignee 
of the property of the debtor of the day on which judgment 
was actually rendered, in order to determine the prior right 
thereto, the principle being limited in its application to 
parties and other suitors whose actions were tried at the 
same term, as forcibly stated by Gastown, J., speaking for 
the court, thus: That a judgment in fact rendered on a late 
day of the term is as operative as though it were rendered 
on the first day thereof seems incontestable. Where a testa- 
tor died in term time before judgment was signed, it was 
held that it might be signed after and execution taken out 
against his goods in the hands of his executor, tested the 
first day of the term, for they relate to and are considered 
as a judgment and execution of the first day of the term at 
which day the testator was alive,” and in support are cited 
the opinions of Lorp Kenyon in Bragner v. Langmead, 7 
D. & E., 20; Hort, C. J., in Owens v. Woodward, 2 Lord Ray, 
849, and CHANCELOR TazBor in Robinson v. Tonge, 3 a 
Williams, 398. 

It is urged that the fiction, not hurtful under a practice 
which confines judicial action mainly to the sessions of the 
court, is productive of manifest inconvenience, when, as in 
prosecuting appeals under our present system, further pro- 
ceedings may be had after their close, and hence the fiction 
should no longer obtain. To whom, it is asked, must the 
undertaking in the appeal be given, to whom the notice re- 
quired, and how can a deceased person be represented by 
an attorney? These and other difficulties which readily 
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present themselves to the practicing lawyer are not obviated 
and scarcely lessened by the abrogation of the rule. Sup- 
pose the death of a party occurs on the day after the termin- 
ation of the session and the trial on the last day, the very 
same embarrassments are met in prosecuting the appeal 
within the interval allowed by law, and the same perplex- 
ing enquiry must be solved. If these defects in the admin- 
istration of the law are incidental to the substitution of the 
new for the former mode of procedure and curable only by 
legislation, they are not sufficient reasons for unsettling a 
long established rule of judicial action. But an answer to 
some of the objections may be furnished by the rule of re- 
lation itself which deems the entire proceeding to have been 
conducted and concluded on a day when the party was in 
life and could be represented by attorney. 

It is suggested that the action for a dissolution of the 
marriage tie, the end and object of which are consummated 
by death rendering a judgment needless, does not fall under 
the control of a fiction adopted for other and different pur- 
poses. While the suggestion is not without force, we can 
find no legal ground for its exemption from the operation 
of a principle applicable to all other actions. What may 
be the consequences of the Judgment upon the property of 
either, we are not called upon to decide. It is our duty to 
ascertain and expound the law, as transmitted through 
numerous adjudications from the earliest times, and for the 
legislature to correct and modify as maybe found neces- 
sary. 

The judgment below is erroneous and is reversed and the 
plaintiff is entitled to judgment upon the verdict as of the 
term wherein it was rendered. This will be certified. 

Error. Reversed. 
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JOHN C. HEYER v. NED BEATTY. 


Estoppel— Notice. 


1. Acts posterior to a sale, such as the payment of rent to the purchaser 
by one who claims that he owned certain land at the time it was sold 
to pay the debts of a third person, cannot be. received in evidence to 
estop such claimant from asserting his title against the purchaser. 


2. While it is a general rule that possession of land is notice to the world 
of all equities in favor of the occupant, this rule does not extend to 
the possession of a slave prior to 1863, who bought and paid for land 
and had the legal title conveyed to the white owner of his wife who 
made her home on such land. 


(Mason vy. Williams, 66 N. C., 564; Webber v. Taylor, 2 Jones’ Eq., 9; 
Mazwell v. Wallace, Busb. Eq., 251; Harrell v. Watson, 63 N.C., 454; 
Leavy. Browu, 5 Jones’ Eq., 379; Barker v. Swain, 4 Jones’ Eq., 220; 
Lattimore v. Dickson, 63 N. C., 856; Todd v. Trot, 64.N. C., 280; Haley 
v. Haley, Phil. eas -» 180; Rikineoa v. McIver, 63 N.C., 615. cited and 
approved.) 


Crvit Acrion to recover land tried at Fall Term, 1879, 
of New Hanover Superior Court, before Kure, J. 
Judgment for plaintiff, appeal by defendant. 


Messrs. D. J. Devaneand Geo. Davis, for plaintiff. 
Mr. A. T. London, for defendant. 


_ Dirtarp, J. This action is to recover a house and lot 
claimed by the plaintiff under a sale and conveyance by 
the administrators with the will annexed of W. ©. Betten- 
court, in July, 1863. 

The defendant sets up as a defence that he bought and 
paid for the house and lot in 1845, and that being a slave, 
the deed was executed by Campbell, his vendor, by one 
Lord, his attorney in fact, to Bettencourt on a verbal trust 
for him, who accepted and held the title to his use until his 
leath in 1862, and that by virtue thereof he had an equity 
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to have the title against the plaintiff, for the reason that de- 
fendant’s possession from his purchase in 1845 and continu- 
ously to the time of the sale to the plaintiff was in law no- 
tice to plaintiff, whereby the legal estate passed to him by 
the deed of the administrators with the will annexed of 
Bettencourt, was and still is subject to the equity of defend- 
ant. To the answer of defendant setting up this equitable 
ownership the plaintiff replied, denying the purchase by 
defendant and the holding by Bettencourt in trust for him, 
and by way of repelling any equity of defendant as against 
him, the plaintiff alleged that he knew not who was in pos- 
session when he purchased, but that in fact a negro woman, 
the slave of Bettencourt then lived on the lot and the de- 
fendant with her (said defendant being the slave of one 
Holmes, and claiming said woman as his wife) and that 
his purchase was for fair value and without notice of any 
claim of right by or on behalf of defendant; and by way 
of estoppel on defendant, plaintiff alleged that defendant 
was present at the sale and did not forbid the same, nor 
otherwise make claim, but suffered him to buy and pay for 
the land in ignorance of his alleged equity and that after 
the sale but on the same day, the defendant rented from 
him and paid him rent from 18638 until the fall of 1869. 
To ascertain how the disputed facts were, the court sub- 
mitted to the jury several issues on the part of the plaintiff, 
to two of which respecting the alleged renting and pay- 
ment of rent by defendant for the house and lot, defendant 
objected as immaterial, and the objection being overruled, 
the defendant, to counteract said two issues, asked the court 
to submit the issue—“ Did defendant pay rent to plaintiff 
in ignorance of the effect of said payment on his rights in 
and to said land,” which being refused defendant excepted, 
and this exception, together with others taken to the recep- 
tion of evidence on the trial and to the refusal of special 
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instructions to the jury as to the land, constitutes the errors 
assigned, of which we will consider in their proper order. 

. 1. The two issues objected to by defendant, as to his al- 
_leged attornment and payment ef rent to plaintiff, were of- 
fered on the idea that tlXose were acts which, taken in con- 
nection with the failure of defendant to forbid the sale or 
otherwise notify bidders of'his claims, amounted to such 
conduct as in law to estop him from setting up any equity 
he might have against the plaintiff’s title. 

In our opinion the matters inquired of in those issues, 
although found to be as alleged by the plaintiff, did not of 
themselves establish nor could they be used as an aid to 
other facts at or anterior to the sale to establish an estoppel 
on the defendant. It is true that a party entering as tenant 
to another cannot, while that relation exists, dispute his 
landlord’s title, but on the surrender of the possession he 
may set up any independent title or equity he may have. 
But here, as we gather from the case, that relation was 
put an end to by summary proceedings in ejectment, and 
so in this action the rule estopping a tenant to deny the 
title of his lessor does not apply, and the defendant was at 
liberty to set up his equity, unless by other facts and cir- 
cumstances in pais as alleged, an equitable estoppel were 
created upon him. The rule as to estoppels of the kind in- 
sisted on in this case is, that if one by his conduct, whether 
fraudulent or negligent or merely omissive, gives another 
reasonable ground to believe he has no claim, and such 
other does so believe and acts on that belief, he is estopped 
afterwards to assert his title or claim. Mason v. Williams, 
66 N. C., 564; Adams’ Eq., 150. | 

Here the attornment and renting inquired of were acts 
posterior to the sale, and they could by no possibility be 
regarded as constituting to any extent conduct on the part 
of defendant drawing or influencing the plaintiff into the 
purchase of the house and lot. Facts constituting such es- 
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toppel must: be at or before the sale, and therefore as it seems 
to us, the issues objected to by defendant as wel] as the 
counteracting one offered by himself were entirely immate- 
rial to a determination of the case upon its true merits. 
Such acts on defendant’s part were conduct tending to repel 
the idea of atrust in Bettencourt for him, and might have 
been evidence on the issue as to that fact, but in no sense 
could they have been an inducement to a prior purchase. 

These issues then being immaterial need not have been 
submitted tothe jury. They were wholly distinct from and 
had no connection with the other issues in the cause, and 
neither they nor the evidence adduced in their support, 
could by possibility have had any effect on the finding upon 
the other issues submitted, and therefore in our opinion, 
the submission of said issues to the jury and the rejection 
of the one offered by defendant to counteract the same were 
evidently not injurious to defendant and so do not make it 
proper for their immateriality to reverse the judgment of 
the court below. | 

2. The immateriality of the two issues looking to the es- 
tablishment of an equitable estoppel on the defendant not 
being ground for the reversal of the judgment, the numer- 
ous exceptions to the competency of the evidence received 
in their support and to the leading character of the ques- 
tions, go with the issues for the reason above stated and 
therefore they need no separate consideration. 

8. The last exception and the one mainly discussed in 
the argument before us was as to the law refused to be 
charged and as charged by the court on the issue to the 
jury as to the notice by plaintiff of defendant’s equity at the 
time of his purchase in 1863, at the sale under Bettencourt’s 
will. The defendant prayed the instruction that if he was 
in possession of the lot in question at the time it was pur- 
chased by the plaintiff, then the plaintiff was charged with 
notice of all equities in favor of defendant. His Honor re- 
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fused so to charge, but instructed the jury that the posses- 
sion of defendant (he being a slave) and his wife, who lived 
with him on the premises, being the slave of Bettencourt 
who held the legal title, was not notice. 

The rule in equity undoubtedly is, that a party taking 
with notice of an equity takes subject to that equity; that 
is to say, he is assumed to take and hold only such interest 
in the property conveyed as his vendor might honestly dis- 
pose of, having due regard to the equities existing against 
him in favor of others. Adams Eq., 151; Webber v. Taylor, 
2 Jones Eq., 9; Maawell v. Wallace, Busb. Eq., 251. And the 
kind of notice spoken of in said rule may be an actual or 
constructive notice. | 

In this case there is no pretence of actual notice to the 
plaintiff of the right claimed by defendant, but it is plainly 
implied from the termsin which the instruction was asked, 
that the defendant claimed only to affect the legal title of 
the plaintiff with a trust from a notice by construction from 
the mere fact of his possession at the time of the sale. Pos- 
session is suggestive of title or right in the possessor and a 
prudent man should and would inquire into such apparent 
right before trading with another; and if he do not, it is 
but just to the rights of the party in possession to hold the 
purchaser as affected with notice of the equities in his 
favor. 

This rule would make the possession of defendant at the 
sale notice of his equities against Bettencourt and the 
plaintiff would be held to take the title subject thereto if 
defendant were such a person in July, 1863, as the rule ap- 
plied to, or the manner of his possession such as that the 
law would infer notice therefrom. The rule clearly would 
extend to and protect the rights and equities of a person 
capable in law to have such rights. But could possession 
by a slave in 1863 and up to emancipation at the close of 


19 


290 IN THE SUPREME COURT. 


— 


HEYER v. BEATTY. 
the war be constructive notice of equitable ownership in 
land when by law he could not from motives of the then 
public policy have such rights? | 

If it be said possession was constructive notice to plain- 
tiff, of title in whom was it constructive notice? The wife 
of defendant, a slave of Bettencourt, in whom was the legal 
title, lived on the lot and so did defendant a slave of Holmes, 
and if their possession at the sale was suggestive of title at 
all, it was more so of title in Bettencourt than of any other 
person, in accordance with the custom then prevalent 
-among slaves for the husband to go to his wife’s house and 
not the wife to the husband’s house. 

By the law of 18638, when plaintiff purchased, the de- 
‘fendant was a slave unaffected by any act of congress or 
proclamation of President Linconn, and as such he could 
not hold land nor could a trust of jand for him be enforced 
in the courts against the trustee. Harrell v. Watson, 63 N. 
©., 454; Lea v. Brown, 5 Jones Eq., 379, and Barker v. Swain, 
‘4 Jones Eq., 220; and so the trustee might have kept or 
alienated the property at his pleasure. 

Since the war the natural rights of the slaves have been 
recognized and in divers instances gifts, devises and agree- 
ments to hold in trust, void as against public policy in for- 
mer days, have been validated and enforced as against the 
representatives of the original donors or testator, but in no 
instanee that we can find, where the title claimed to be 
held in trust has passed into the hands of a stranger for 
value and without notice. See Lattimore v. Dickson, 63 N. 
C., 856; Todd v. Trott, 64 N. C., 280; Haley v. Haley, Phil. 
Eq:, 180; Robinson v. Melver, 63 N. C., 645. 

In our opinion, although it might possibly be competent 
to defendant to have the trust declared against Bettencourt 
and his heirs if no alienation had been made, yet he cannot 
affect the plaintiff with such ‘trust, as he had no actual 
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notice and the possession of defendant operated no construc- 
tive notice of any equities in his favor. 

There is no error and the judgment of the court below 
must be affirmed. 

No error. Affirmed. 


A. H. TABOR v. H. C. WARD and others. 
Mvidence—Retroactive Legislation— Constitutional Law. 


1. The legislature intended by enacting chapter 1838, of the laws of 1879, 
to apply to all suits on bonds and judgments executed or rendered 
prior to Aug. Ist, 1868, the common law rule of evidence which ex 
eluded suitors as witnesses, and the concluding clause of said act, by 
which the rules of evidence in force when said judgment was rendered 
or bond executed are made applicable in a suit thereon, was not in- 
tended to remove the incapacity of interest as to a bond given in 1866, 
That clause must be interpreted to have reference to the rules of evi- 
dence in force when the bond was executed other than that which was 

made the special subject of legislation in the act. 


2. Retroactive luws involving no criminal element are not unconstitu- 
tional, 


3. Laws changing the rules of evidence in civil cases, even as to past 
transactions, are not unconstitutional, where the party affected by the 
‘change is not left without remedy. 


(State v. Bond, 4 Jones, 9; State v. Bell, Phil,, 76; State v. Pool, 5 Ired., 
105; Hinton y. Hinton, Phil., 410; Washington T. B. ©o, v. Com’ rs, 
‘81 N. C., 491, cited and approved.) 


Crvit Action tried at Spring Term, 1880, of HENDERSON 
Superior Court, before Schenck, J. 

This action was begun before a justice of the peace upon 
a single bill dated the 27th of July, 1866, and payable six 
months after date, with interest from date. The defendant 
pleaded payment and set-off, and judgment was rendered 
by the justice in favor of the plaintiff, from which the de- 
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fendant appealed to the superior court, and at said term a 
jury trial having been waived by the parties, the case was 
heard by the judge. The plaintiff offered himself as a wit- 
ness in his own behalf, but the court excluded the testimony 
upon the ground that the plaintiff had been rendered in- 
competent as a witness in such a case by the act of 1879, 
ch. 183. The plaintiff excepted to the ruling, and judgment 
was given in favor of defendant, from which plaintiff ap- 
pealed. 


Messrs. J. J. Osborne and W. W. Fuller, for plaintiff. 
The defendant was not represented in this court. 


AsHz, J. The act of 1879, ch. 183, ratified on the 11th 
day of March, was passed as a proviso, by way of aimend- 
ment to section 348 of the code. It provides that no person 
who was @ party to a suit then existing, or which might 
thereafter be commenced on any Judgment rendered, or on 
any bond under seal for the payment of money executed 
previous to the first day of August, 1868, should be a com- 
petent witness, “but the rules of evidence in force when 
said judgment was rendered or said bond under seal was 
executed shall be applicable to said suit.” 

The bond sued on in this case was executed on the 27th 
day of July, 1866, and before the first day of August, 1868, 
and falls within the restriction of the proviso, unless as is 
contended it comes within the provision of the last clause 
a fair construction of which would give it the effect of an 
exception to the retrictive operation of the proviso. 

The act of 1866, ch. 48, entitled “an act to improve the 
law of evidence,” ratified on the 12th day of March, 
1866, provided substantially among other things, that no 
person offered as a witness in any suit or proceeding should 
thereafter be excluded as a witness, and that a party toa 
suit should be competent and compellable to give evidence 
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in behalf of either or any of the parties to said suit or pro- 
ceeding. Such was one of the rules of evidence in force 
when the note in suit was executed. To apply this rule of 
evidence literally to this note would lead to a palpable ab- 
surdity. It would defeat the very object of the legislature 
in passing the act of 1879. The act of 1866 makes a party 
to a suit a competent witness in his own behalf. The act of 
1879 declares he shall not be a competent witness in his own 
behalf in a'suit on a note under seal executed before the 
first day of August, 1868; it however contains a provision 
that to such notes, the rules of evidence in force when exe- 
cuted shall apply. And one of the rules of evidence in 
force was that he was competent as.a witness in his own 
behalf; ergo, the provisions of the act are repugnant and it 
defeats itself. But the law dees net warrant such a con- 
struction. The interpretation which makes a statute null 
and void cannot be admitted. It is an absurdity to sup- 
pose that after it is reduced to terms, it means nothing. It 
ought to be interpreted in such a manner as that it may 
have effect and not be found vain and illusive. Potter’s 
Dwarris on Stat. Lim., 128. 

The mischief in the law intended to be remedied by the 
act of 1879 was, that in actions upon judgments and sealed 
notes where payment was pleaded, the plaintiff, after the act 
of 1866 and section 348 of the code, might be a witness for 
himself or might use the defendant as a witness to rebut 
the presumption of payment arising from the lapse of time. 
The act of 1879 was passed to remedy that defect in the law. 
There can be no doubt about the intention of the legisla- 
ture, and it is the duty of the court to so construe the act as 
to effectuate that tntention. And in construing it, “every 
part should be viewed in connection with the whole, so as 
to make all its parts harmonize if practicable, and give a 
sensible, intelligent effect to each. It is not to be presumed 
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that the legislature intended any part of-a statute to be 
without meaning.” Potter’s Dwarris, supre, 144. 

In the application of this rule of interpretation to the act 
of 1879, it is’clear from. the first part of the first section of 
the act, what was the intention of the legislature; and to 
construe the last clause of the section according to the letter 
would make it repugnant to the first part and neutralize 
the whole act. To obviate such an absurdity, we think the 
last clause should be interpreted to. have reference to the 
rules of evidence in ferce when the notes were executed, 
other than that which was made the especial subject of legis- 
lation in the act. This interpretation would give effect to 
each part of the act and relieve it from an inconsistency. 

But it is insisted on the part of the plaintiff, that. if this 
construction be given to the act of 1879, then it would be 
obnoxious to the objection of being retrospective, and that 
retrospective laws are not countenanced by the constitution 
of this state. Ew post facto laws. are forbidden by section 
twenty-three, article one of the state constitution, but they 
refer exclusively to crimes. There. is no provision in the 
constitution of this state nor in the constitution of the 
United States which prohibits the passage of retroactive 
laws, as distinguished from those that are ex post facta, un- 
less. they are such as impair the obligation of contract or 
disturb vested rights. Retroactive laws are not only not 
forbidden by the state constitution but they have been sus- 
tained by numerous decisions in our own state. See State 
v. Bond, 4 Jones, 9-; State v. Bell, Phil., 76; State v. Pool, 5 
Ired., 105, and Hinton v. Hinton, Phil. 410, where it was 
expressly held “that retroactive legislation is not unconsti- 
tutional, and that retroactive legislation 1s competent to af 
fect remedies not rights.” 

It is well settled by a long current of judicial decisions, 
state and federal, that the legislature of a state may at any 
time modify the remedy, even take away a common law 
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remedy altogether, without substituting any in its place, if 
another efficient remedy remains, without impairing the 
obligation of the contract. And whatever belongs to the | 
remedy may be altered, provided the alteration does not 
impair the obligation of the contract. Cooley Const. Lim., 
350. Laws which change the rules of evidence relate to the 
remedy only. They are at all times subject to modification 
and control by the legislature and changes thus made may 
be made applicable to existing causes of action. Howard v. 
Moot, 64 N. Y. Rep., 262; Cooley, 353. They are incident 
to the remedy, and if the remedy may be abolished or mod- 
ified, a forttord’ may the rules of evidence be changed or 
abrogated. 

Retrospective laws would certainly be in violation of the 
spirit of the constitution, if they destroyed or impaired 
vested rights. But there is no vested right involved in our 
case to be affected by the retrospective operation of the act 
of 1879. We have seen that rules of evidence are incl- 
dents to the remedy and one can have no vested right in a 
rule of evidence when he could have no such right in the 
remedy, and it is held in Bishop’s Cr. Law, § 214, Com. v. 
Com’rs, 6 Pick., 501, and Washington Toll Bridge Co. v, 
Convrs, 81 N. C., 491, that there is no such thing as a vested 
right in any particular remedy. There is no error and the 
judgment is affirmed. 

No error. Affirmed. 
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J. D. WILKERSON v. R. S. BUCHANAN. 
Kvidence— Constitutional Law. 


1. Since the enactment of ch. 183 of the laws of 1879, it is incompetent 
for the obligor to a bond executed in 1859 to prove by his own oath 
that the same was embraced in a compromise made by the parties liti- 
gant before trial. 


2. The competency otf a witness in a civil suit is to be determined by the 
law as it exists at the time he is called upon to testify, regardless of 
what may have been the rule at any previous time. 


(fhe decisionin Tabor v. Ward at this term is sustained by the citation 
of additional authority.) 3 


Civin Action tried at Spring Term, 1880, of GRANVILLE 
Superior Court, before Seymour, J. 

This is an action commenced before a justice of the peace 
on a bond executed by the defendant to D. S. Wilkerson 
and son, for the sum of one hundred and fifty-seven dollars, 
payable on demand with interest from date, and dated the 
20th. day of September, 1859. The case was carried by the 
appeal of the defendant to the superior court of Granville 
county from a judgment rendered against him in the jus- 
tice’s court, and was called for trial in that court at spring 
term, 1880. 

A jury trial was waived’ by agreement of parties and alli 
issues of fact as well as of law were submitted to be tricd 
by His Honor. There was only one issue of fact submitted 
to the judge, to-wit, “ was the bond sued on included in a 
compromise made between the said parties on the 28th day 
of September, 1869.” On the trial of this issue the defend- 
ant offered himself as a witness to prove that the note sued 
on was embraced in the compromise and by that means had 
been paid and satisfied. This evidence was objected to by 
plaintiff’s counsel and ruled out by the court, upon the 
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ground that this being an action against the defendant on a 
bond under seal for the payment of money, executed pre- 
vious to the first day of August, 1868, the defendant by 
chapter 183 of the laws of 1879 is rendered an incompetent 
witness therein. The defendant excepted to this ruling. 
The court found the issue for the plaintiff and gave judg- 
ment in his favor for the amount of the bond sued on with 
interest and costs, from which the defendant appealed. 


Messrs. J. B. Batchelor and L. C. Edwards, for plaintiff. 

Mr. M. V. Lanier, for defendant. 

ASHE, J.. This very question, whether a party to an ac- 
tion on a sealed note executed before the first of August, 
1868, is a competent witness since the passage of the act of 
1879, ch. 183, has been fully considered and decided at this 
term of the court,in Tabor v. Ward; and the decision there 
made may be taken as the opinion of the court in this case. 

Since delivering the opinion in that case, on a further ex- 
amination of the subject, we have met with an authority so 
very apposite, that we have thought it worth while to cite 
it here as confirmatory of the views of the court. 

Mr. Wade in his treatise on Retroactive Laws, where 
treating of statutes affecting remedies and changing the 
rules of evidence, which are not unconstitutional, holds: 
“So a statute changing the rule of evidence as to the con- 
tents of sealed instruments, so as to let in testimony in re- 
buttal of the legal presumption of consideration as therein: 
expressed, was applied to instruments signed and sealed 
prior to the statute.” 

“The competency of a witness in a civil suit is to be de- 
termined by the law as it exists at the time he is called 
upon to testify, regardless of what may have been the rule 
at any previous tine.” See section 215 and notes 4 and 5, 
and the authorities there cited to sustain the text. | 
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There isno error. The judgment of the superior court is 


affirmed. 
No error. Affirmed. 


JOSEPH A. MABRY v. R. M. HENRY and others. 
Practice—Res Adjudica. 


1. The lasv does not tolerate successive actions or proceedings merely 
upon newly assigned reasons, when one and the same object is aimed 
at in all, but the decision first rendered will govern as res acjudicaia, 

. Upon this principle, where a motion has been refused to set aside a 
judgment on the allegation that it was obtained against the course of 
the court, and that the defendant had a good and valid defence to the 
action in law, equity and morals, a subsequent motion will not be en- 
tertained to set such judgment aside distinctively put upon the ground 
of a fraudulent advantage taken in entering up the same and upon 
evidence more full and minute, but in substance the same as that pro- 
duced upon the first hearing. 

{Jarman vy. Saunders, 64 N. C., 367; Thompson v. Badham, 70 N. C., 

141; Smithy. Hahn, 80N. C, 241; Molyneux v. Huey, 81 N.C, 106; 
State y. Evans, 74 N. C., 824, cited and approved.) 


ro 


Motion to set aside a judgment, heard at Fall Term, 1879, 
of Buncombe Superior Court, before Graves, J. 
Both parties appeal from the ruling of the court below. 


Mr. James H. Merrimon, for plaintiff. 
Messrs. W. H. Malone and Battle & Mordecai, for defendants. 


SmitH, C. J. The plaintiff after due service of process 
and for want of an answer recovered judgment against the 
defendants at fall term, 1874, of Buncombe superior court 
for $5,416.50, whereof $3,000 is principal money. On De- 
ccimmber 26th, 1876, notice of a motion to vacate the judg- 
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ment was served upon the plaintiff’s attorney, upon the 
following grounds,therein assigned : 

1. On account of mistake, inadvertence, surprise or ex- 
cusable neglect. 

2. For that the judgment was obtained against the course 
of the court and is irregular and this defendant has a good 
and valid defence in law, in equity and in good morals to 
the said action. The motion was heard at fall term, 1577, 
upon the affidavits of the defendants, R. M. Henry and M. 
Erwin, of E. B. Davis former sheriff.of Jackson county, J. 
E. Reed clerk of the said superior court, and a certified 
transcript of the judgment rendered in the former court of 
equity on which that now sought to be set aside is founded; 
and the court decided that the motion was not made in time 
under C. C. P., § 133, but was irregular under section 217, 
and ordered it to be vacated. Upon appeal by both partics 
from this ruling, it was held that the vacating order was 
unauthorized upon either ground and was reversed as erro- 
neous. The opinion is reported in 78 N.C., 45 and 46. 

A similar motion, after due notice, has been made, dis- 
tinctively put upon the ground of a fraudulent advantage 
taken of the defendants in entering up the judgment and 
upon evidence more full and minute, but in substance the 
same as that produced upon the former trial, the particulars 
of which it is not necessary to repeat except that it is di- 
rected to an impeachment of the judgment itself as unjust 
and inequitable. 

At fall term, 1879, the motion was again heard before the 
presiding judge who refused to vacate and held that the 
judgment should stand as a security for whatever|sum, to 
be ascertained upon a reference for an account, should be 
found to be due to the plaintiff, and directed, upon defend- 
ant’s giving a bond of indemnity against damages, an in- 
junction to issue restraining the plaintiff from proceeding 
{o enforce the collection of his Judgment. 
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From this ruling both parties again appeal; the defend- 
ants frum the refusal to vacate; and the plaintiff from the 
restriction of the annexed trust and the restraining order to 
give it effect. 

The question to be determined is whether the matter is 
res adjudicata, or is open to the present renewed application. 

The first application proceeds upon two specially assigned 
grounds, but any others could have been added sufficient to 
support the motion to set aside the judgment. Indeed these 
two are less congruous than would be the first associated 
with that now assigned. They all look to one common 
result, relief from an inequitable judgment, and are indeed 
but accumulated reasons why it should be granted. The 
notice itself in general terms impeaches the judgment as 
indefensible in law, in equity and good morals, a basis suf- 
ficiently comprehensive to admit the attack now made upon 
its fairness and integrity. The evidence then as now of- 
fered is largely directed to an impeachment of the judg- 
ment on its merits as well as for the manner in which it 
was entered up. If this further ground could have been 
taken in that proceeding, and we see no reason why it could 
not, then whether in fact it was or was not, the result is 
equally decisive and fatal. The law does not tolerate suc- 
cessive actions or proceedings, merely upon newly assigned 
reasons, when one and the same object is aimed at in all 
and it can as well be attained in a single action or proceed- 
ing; unless perhaps when a party is prevented by the fraud 
of another, an exception which finds no support in the facts 
of this case. The cases cited for the defendant, Jarman v. 
Saunders, 64 N. C., 867; Thompson v. Badham, 70 N. C., 141; 
Smith v. Hahn, 80 N. C., 241, and Molyneux v. Huey, 81 N. 
C., 106, establish the proposition that the remedy is by a 
motion in the cause and not by a new and original action, 
and hence redress would have been as well afforded in the 
former as in the present application. 
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Suppose for the purpose of illustration, the judgment is 
now set aside and cancelled, and in effect this is the ruling 
by which matters antecedent to and concluded by the judg- 
ment are re‘opened for an inquiry as to the amount for 
which it shout have been rendered, there will then be in 
this event two repugnant adjudications and each final be- 
tween the same parties and upon the same point. 

It is true the principle of res adjudicata does not extend 
to ordinary motions incidental to the progress of a cause, 
for what may one day be refused may the next be granted, 
but it does apply to decisions affecting a substantial right 
subject to review in an appellate court. The distinction is 
taken in the case of Dwight v. St. John, 25 N. Y. Rep., 203 
decided in the court of appeals of New York, where, after a 
motion to have a judgment cancelled had been made and 
refused, a new action was instituted to have it declared a 
security only, upon an alleged agreement to that effect, for 
a debt due by promissory note. Thecourt say: “Upon this 
point it is to be observed that some decisions, made before 
the existence of the code, especially that of S¢mpson v. Hart, 
in the Court of Errors, 14 Johns, 68, are chiefly based upon 
the ground that such summary proceedings as they passed 
upon were there heard without’ full proofs and were not 
reviewable. Whereas in the case before us the hearing was 
upon full proofs; and the code has entirely taken away the 
other ground by making the proceeding liable to review. 
By its section 349, the order referred to was appealable.” 
“From this decision,” says Mr. FREEMAN, “we nay infer 
that in New York if not in other states the decision of 
a motion is as final and conclusive as the decision of a 
trial if the proceedings permit of a full hearing upon the 
merits and the order made is liable to review in some ap- 
pellate court.” Freeman on Judg’ts, § 320. 

The motions now under consideration were not incidental 
to the attainment of ultimate relief and to facilitate the pro- 
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gress of the cause, but seek to reverse the final judgment 
by a direct and specific impeachment of its regularity and 
justice, and possiss the general features and must be at: 
tended with the consequences of an original suit, And 
even when successive and contradictory rulings were made 
upon motions for a prisoner’s discharge, Pearson, C. J., 
whose words we have had occasion before to quote in Wilson 
v. Limberger, decided at this term, thus emphatically con- 
demns the practice: “So we have the conflicting rulings of 
two of the judges of the superior court in the very same 
case; in fact one judge reverses the decision of the other 
judge. How is this unseemly conflict of decisions to be 
prevented? It can only be dene by enforcing the rule res 
adjudicata.’ State v. Evans, 74 N. C., 324. 

It is with some reluctance we have come to the conclu- 
sion that the defendants are without relief in view of the 
facts found by His Honor and which so strongly appeal to 
the-court in their behalf, but it is our duty to enforce the 
rules of law with impartial firmness and they leave the 
defendants without legal redress. 

It must therefore be declared that there is error in that 
part of the ruling of the court below from which the plain: 
tiff appeals and the same is reversed. Judgment will be so 
entered in this court. 

Error. Reversed. 


Situ, C.J. For the reasons set forth in the opinion 
filed in the plaintiff’s appeal in this case, it must be de- 
clared that there is no error in the refusal of the court to 
vacate and set aside the judgment, from which ruling the 
defendants appeal, and the judgment is in this respect 
affirmed. | 

No error. Affirmed, 
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kK, R. JONES v. HARRISON PALMER, 
Practice—Joining Causes of Action. 


Plaintiff brought snitin the court of a justice of the peace claiming a 
debt of fifty dollars and also possession of a horse and wagon under a 
certain mortgage. On appeal from the Justice’s Jadgment to the supe- 
tor court pliinti¥ offered to remit his claim for the personal property 
and declare only for the debt ; 

Held, that he hada right to take such a course in his discretion and that 
His Honor erred in denying him taar privilege. 

(Mitchell v. Durham, 2 Dev., 533; Honeyent vy. Angel, 4 Div. & Bat., 

303; Jones v. Cookz, 3 Dev. 112, cited and approved.) 


Civin Actron tried at Spring Term, 1880, of CRAVEN 
Superior Court, before Gudger, J. 

This action was begun before a justice of the peace in 
the county of Craven, The plantiff complained that the 
defendant Palmer was indebted to him in the sum of fifty 
dollars, and that he held a mortgage on one bay horse and 
a wagon then in the possession of the defendant, executed 
by the defendant to one Eli H. T. Perry as collateral secu 
rity for the payment of said debt; that said debt was due 
and unpaid and that defendant unlawfully holds from his 
possession the said horse and wagon, worth about fifty dol- 
lars. No defence was set up by the defendant, and after 
hearing the evidence of the plaintiff, judgment was rendered 
in favor of the plaintiff against the defendant for the sum of 
fifty dollars and for the said horse and wagon, to be applied 
to the payment of. said debt. From this judgment the de- 
fendant appealed to the superior court. When the case was 
called in that court the defendant moved that the action be 
dismissed for the want of jurisdiction in the magistrate’s 
court, and during the argument of this motion the plaintiff 
moved to amend so as to sue for the sum of fifty dollars 
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only, waiving all claim arising on the mortgage referred to 
in the magistrate’s return. But the motion of the plaintiff 
was disallowed by the court upon the ground that the mag- 
istrate had no jurisdiction of the action as originally con- 
stituted in his court. 

The defendant’s motion was allowed and the action was 
disinissed, from which ruling the plaintiff appealed. 


Mr. F. M. Simmons, for plaintiff. 
Messrs. Green & Stevenson, for defendant. 


Asue, J. This is a suit brought for two causes of action, 
or in other words an action containing two distinct counts, 
the one to recover a debt of fifty dollars and the other to 
recover specific property. It does not follow that because 
the magistrate had no jurisdiction of one count, he therefore 
had none of the other. So far as relates to the second count 
or cause of action, if it is to be regarded as a proceeding to 
foreclose the mortgage, we concur with His Honor that the 
magistrate had no jurisdiction. If it was intended to be 
an action of claim and delivery, it was defective and could 
not be sustained in that view, for the act of 1876-77, ch. 
251, which gives to justices of the peace concurrent juris- 
diction of civil actions not founded on contract, prescribes 
the requisites of an action of “claim and delivery” before 
justices of the peace, in all of which this second count is 
wanting, except that the property has been wrongfully de- 
tained. And another defect in the count is that the cause 
of action is founded on a mortgage given not to the plain- 
tiff but to a stranger to the action, who had the legal title 
to the property and in whom was the right of action. But 
even if the magistrate had no jurisdiction of the second 
count he most clearly had of the first, and there is no reason 
why a want of jurisdiction or defect in the second count 
should deprive the justice of jurisdiction of the case. One 
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bad countin a declaration never vitiates those that are good, 
thougl in such a case if there be a general verdict on both 
counts, no judgment can be rendered, Mitchell v. Durham, 
2 Dev., 588; Honeycut v. Angel, 4 Dev. & Bat., 306. 

But where the declaration contains two counts, the one 
good and the other defective, and the attention of the Jury 
is directed by the judge to that which is good only, a gen- 
eral verdict will be presumed to be found on that countand 
will be supported. Jones v. Cooke, 3 Dev., 112. This is the 
course we think would have been proper to have been pur- 
sued in this case, if the plaintiff had not moved to amend 
his complaint so as to sue for the sum of fifty dollars only, 
waiving all claims arising on the mortgage. The plaintiff 
had the right to enter a nolle prosegui to either or all of the 
counts or causes of action in his complaint. Sanders Rep., 
207, note 2. His motion for leave to amend his complaint 
and waive the second count was virtually asking leave of 
the court to enter a nolle prosequz as to that count, a thing he 
had the right to do without the leave of the court. 

His Honor committed an error in disallowing the motion 
of the plaintiff and dismissing the action. The plaintiff 
had the right to enter a nolle prosequi as to the second count 
and proceed on the first. Let this be certified to the supe- 
rior court of Craven that further proceedings may be had 
agreeably to this opinion and the law. 

Error. Reversed. 
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BRIGGS #. SMITH. 


State on relation of SARAH BRIGGS v. DAVID SMITH, Adm’r. 
Account and Settlenent—Statute of Limitations. 


“While the general rule is that an action or proceeding to re-adjust a set- 
tlement made under the supervision of a competent court must be 
‘brought witbin three years from the time of such settlement, yet there 
is an exception where the settlement is made with a feme covert, 
against whom the statute of limitations does not run pending the 
coverture. 

(The court takes occasion to express its disapprobation of the practice of 
carrying up cases by piece-meal,) 

(Wheeler vy. Piper, 3 Jones Eq., 249; Whedbee v. Whedbee, 5 Jones Eq., 
893; Spruit vy. Sanderson, 79 N. C., 486; Lippard vy. Troutman, 72 N. 
C., 551, cited and approved.) 


Civir, Action tried at Spring Term, 1880, of Davipson 
Superior Court, before Buzton, J. 

The facts appear in the opinion. The plaintiff appealed 
fyom the judgment of the court below. 


Mr. W. A, Bailey, for plaintiff. 
Mr, M. H. Pinniz, for defendant. 


Smith, C.J. In answer to the complaint, containing two 
counts, one charging a breach of the intestate’s guardian 
‘bond and the other seeking to impeach and set aside an al- 
leged settlement of his administration of the trust fund, 
after the majority and marriage of the relator, the defend- 
ant as his administrator relies on the said settlement and a 
receipt then given and the bar of the statute of limitations 
to both claims. The other controverted matters being re- 
served for the consideration of a jury, should one become 
necessary, the parties by consent submit tu the co irt to find 
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the facts upon which rests the defence under the statute and 
to determine the law applicable thereto. The facts so found 
are as follows: 

The defendant’s intestate became guardian to the relator 
und executed the bond in suit on August 15th, 1863, The 
relator arrived at full age in November 1869, and was mar- 
ried on April 14th of the next year. She had the settle- 
ment with the intestate and gave him the acknowledgment 
referred to on May dth, 1870. The intestate’s final account 
of administration of his guardianship was returned to the 
probate judge and audited and filed on the day of the settle- 
ment with the ward. The guardian died in March 1875, 
and this action was begun on March Sth of the following 
year. Upon these facts the court being of opinion that the 
action was barred gave judgment for the defendant and the 
relator appealed. 

The cause of action, being the non-payment to the relator 
of what was due on her arriving at full age, accrued after 
the adoption of the code of vivil procedure and is geverned 
by the limitations therein prescribed. Sec, 16. 

If there had been no settlement, the action on the bond 
is within the six years allowed after the auditing of the 
final account, by section 33. But the settlement, admitted 
to have been made and relied on by the defendant, is an 
obstacle in the way of a recovery upon the bond so long as 
at remains and can be removed only by impeachment for 
fraud in fact or implied from the fiduciary relation subsist- 
ing between the guardian and his ward, as the plaintiff un- 
dertakes todo. The time within which this may be done 
is by several adjudications and C. C. P. restricted to the 
period of three years. Wheeler v. Piper, 3 Jones’ Eq., 249; 
Whedbee v. Whedbee, 5 Jones’ Eq., 892; Sprurll v. Sanderson, 
79 N.C., 466; C.C. P., § 84, (9). The settlement however 
took place after the relator’s marriage, and the statute does 
not run against her because of her coverture. Section 42. 
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While it results from the legal right of a married woman 
to hold and retain her separate estate, as if she were a feme 
sole and no guardian or trustee is required for its manage- 
ment or protection, that she can receive what is due to her 
and give effectual acquittance for what is paid, yet her 
couverture reserves her right to attack the settlement and the 
validity of the written discharge for fraud or upon other 
sufficient legal grounds notwithstanding the lapse of time 
which bars one under no disability, not because she has not 
capacity to act in the premises but that her right of action 
for relief from fraud is not barred. In this respect her po- 
sition is under the existing law peculiar and anomalous. 
The case of Wheeler v. Piper isin the argument of Mr, Bailey 
correctly distinguished from that before us, in that, the adult 
husband then became the owner of his wife’s choses in ac- 
tion by reducing them into his possession and he was com- 
petent to receive and give a release binding upon both. 
Hence the delay of three years was a bar to the recovery of 
the slave and the right to impeach the deed of conveyance 
from the feme to her father which obstructed such recovery. 
But since the adoption of the constitution the wife’s estate 
remains separate and does not by marriage vest in the hus- 
band. She may sue without him when the action relates to 
her separate property, C.C. P., § 56. And her coverture 
affords the same protection against the consequenees of the 
lapse of time as before the recent changes, as declared in 
Lippard v, Troutman, 72 N. @., 551. 

While then in the present aspeet cf the case we sustain 
the ruling of the court as to the count on the bond and the 
entry of the nol. pros. as to the surety confines the action to 
the liability of the guardian alone, we think the relator 
may proceed with her second alleged cause of action and 
that the ruling as to this is erroneous. 

It is proper we should express our disapproval of the 
mode of proceeding adopted, whereby instead of a trial of 
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all the issues and a final disposition of the whole eontro- 
versy, a part of the issues is separated from the others to be 
passed on, not decisive of the result, and the trial has again 
_to be gone over with. All the issues should be settled and 
points of law reserved with consent, so that the decision 
may be final. The policy of the code is to secure an early 
and complete disposition of the cause, This suggestion has 
been more than once heretofore made, Kirby v. Mulls, 78 N. 
€,,124. There must be a new trial and it is so ordered. 


Error. Venare de novo. 


WwW. M. WALTON v. RICHMOND PEARSON, Ex'r. 


Certiorari—~-Laches. 


1. Whenever a party is deprived of an appeal or induced into neglect te 
take and perfect it in due time by the conduct or declarations of the 
adverse party (whether intended by the latter to have that effect or 
uot) the rule is to grant a certiorari as a substitute fer the appeal. 

2. Under this rule, where the plaintiff does not appeal because the de- 
fendant’s counsel have, unintentionally, led him to believe that they 
would not appeal, a certiorar? will lie for the plaintiff and he is not in 
default in failing to apply therefor until the term next after that to 
which the defendant has applied for the same writ, where the decision ia 
the defendant’s case is announeed so late in the term as not to allow 
the plaintiff the time to take sueh a step in his behalf during that ses- 
sion of the court. 

(Collins y. Nall, 3 Dev. 2243 Lunceford v. McPherson, 3 Jones, 1743 
Sharpe v. McElwee, § Jenes, 115, cited and approved.) 


Prerition for a Certiorari heard at June Term, 1850, of 
‘THE SUPREME CouRT. 


Messrs. J. M. McCorkle, G. V. Strong, and Battle & Mordecar 
for plaintiff. | 
Messrs. D. G. Fowle and J. M. Clement, for defendant. 
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DILLARD, J. The above entitled action was instituted on 
the administration bond of N. W. Woodfin deceased, as ad- 
ministrator of Charles McDowell deceased, against the. 
present representatives of the said Woodfin, John Gray 
Bynum. administrator de bonis non of Charles McDowell 
and R. M. Pearson, a surety to said bond, since deceased, 
and revived against Richmond Pearson his. executor, and | 
the breach assigned was the non-payment of a judgment 
recovered by the plaintiffs, assigned, pending this action, to: 
James Wilson and 8S. McD. Tate, with an averment of assets 
come to hand sufficient to pay the same and a devastavit 
thereof by the said Woodfin. 

The defence interposed by R. M. Pearson, the surety, was. 
put on these grounds: Ist, that the action could not be 
maintained for the cause alleged by the plaintiff but only 
by the administrator de bonis non of Charles McDowell ; 
2nd, that the judgment, the non-payment of whic is as- 
signed as a breach, wasa judgment quando and in law an 
estoppel as to the alleged devastavit; and 38rd, that the ac- 
tion was barred as to him by the statute of limitations. 

On. the trial before Judge Schenck,a jury trial being 
waived, His Honor found the facts and pronounced judg- 
ment in favor of defendants on the plea of the statute and 
against them on the other two defences, and the plain- 
tiffs having taken an appeal but lost the same by reason of 
not perfecting it according to the code, at the last term of 
this court on their petition it was adjudged that their laches 
were excusable under the circumstances, and the case was. 
ordered to be brought up to this court on a writ of certiorart 
as a substitute for appeal, and thus the case is constituted 
in this court for review as to errer of law assigned in re- 
gard to the statute of limitations. See same case, 82 N.C, 
464. Atthe present term of this court the record being 
brought up in answer to the writ of certiorari issued at the 
instance of the assignees of plaintiff, the defendant Rich- 
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mond Pearson, executor of R. M. Pearson deceased, pursu- 
ant to notice presents his petition for a certiorari to bring up 
the record so as to enable him to have review of his excep- 
tions to the rulings of the court -below adverse to him, at 
the same time that a review is had on the plaintiff’s appeal 
of the decision for him on the plea of the statute of hmita- 
tions. 

The plaintiif’s assignees, Wilson and Tate, have been re- 
lieved against:a lost appeal because of the reasonable ex- 
pectation they had, that under the agreement between the 
parties, a statement of a case of appeal might be served at 
any time, if not too late to admit of the case coming up to 
the next term of the supreme court and their case being 
thus brought up, they may have reviewed any alleged error 
as to the plea of the statute of limitations, and the present 
application on the part of defendant for a certiorari to con- 
stitute the case in court for a review of the points decided 
adversely to him, is commended to the favorable considera- 
tion of the court, from the fact that they intended to appeal 
if plaintiffs appealed, and specially for the additional reason 
that they were informed and relied on the information that 
there was no intention to appealon the part of the plaintiffs. 

Whenever a party is deprived of his appeal or induced 
into a neglect to take and perfect his appeal within the time 
prescribed by the statute by the conduct or declarations of 
the adverse party (unintentionally in this case) the rule is 
to grant the writ of certiorari as a substitute for the appeal. 
Collins v. Nall, 3 Dev., 224; Lunceford v. McPherson, 8 Jones, 
174; Sharpe v. McElwee, 8 Jones, 115. 

Here, the petitioner Richmond Pearson, executor of R. 
M. Pearson, showeth that he intended (the decision in the 
court below being in his favor) to appeal only in the event 
that an appeal was taken on the part of the plaintiffs, and 
that being informed by one of the counsel of plaintiffs, ad- 
mitted to be continued as such by the assignors of plaintiffs, 
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that no appeal would be taken by them and relying on 
that statement he had omitted to take any steps to- 
wards perfecting his appeal until served with notice of the 
application for the writ on the part of the plaintiffs at the 
last term. And in excuse of the apparent laches in not ap- 
plying for the writ at the last term of the court, it is urged 
by petition that having been informed by Wilson and Tate 
through one of their counsel that they had no intention to 
appeal, and in reliance on that information having paid out 
a large sum of money to the legatees of his testator, he 
might with propriéty resist the grant of the writ for them 
and await the action of the court on their application be- 
fore taking any proceedings for a certiorari on his own be- 
half. And it is alleged, as was the fact, that the decision of 
the court to award the writ to Wilson and Tate was so near 
to the end of the term that petitioner had not an opportu- 
nity to make his application after the opinion of the court 
was filed. 

In our opinion all laches of petitioner in not appealing 
from the judgment of the court below is excused by the 
reasonable expectation he had that no appeal would be 
taken by Wilson and Tate, induced unintentionally by one 
of their counsel, and that the imputed default in not apply- 
ing for the writ of certiorari at the last term of this court 
is also excused by the fact that petitioner might properly 
resist the application of his adversaries, and that after the 
decision of the court was announced he had not the oppor- 
tunity to take any stepsin his own behalf before the end 
of the term and the writ now applied for must therefore be 
issued so as to bring up the appeal for review of the ques- 
tions made and ruled against the petitioner, and it 1s so 
ordered. 

PER CURIAM. Certiorari granted. 
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REBECCA A. CHEATHAM v. JAMES A. CREWS and others. 
Division of Land--Compensation for Deficiency. 


1, A testator direeted that his land (more than 1,000 acres) should be di- 
vided equally among his children, by three disinterested men, to be 
ehosen by his exeentors to make such allotment. In the division a 
mistake oceurred. whereby one of the ehildren received about forty 
acres less than her proper share. The parties went into possession of 
their respective portions, several conveyances among the children were 
made of the Jots falling to their share, and one of them had contracted in 
writing to convey to a stranger. Valuable improvements had also 
been placed on several of the lots, under the supposition that the di- 
vision was fair and regular ; 

Held, that the party receivingjless than her full share was not entitled, 
upon discovering the deficiency, to demand a re-allotment of the land, 
but must content herself with pecuniary compensation for her loss, 

(Kitchen v. Herring, 7 wed. Eq.. 190, cited and - distinguished.) 


Crvin Action tried at Spring Term, 1880, of Granville 
Superior Court, before Seymour, J. 

James Crews died in the year 1875 seized and possessed 
of land containing more than one thousand acres in area, 
which in the second clause of his will he devises in these 
words: “2nd. I direet that all my land shall be divided into 
eight tracts of equal size and value by three disinterested 
men, selected by my executors hereinafter named, and dis- 
tributed by ballot as follows: One share to my son James 
A. Crews; one share to my son Elijah T. Crews; one share 
to my son Edward N. Crews; one share to my daughter 
Rebecca A. Cheatham, widow of James Cheatham, deceased ; 
one share to my daughter Martha M. Hunt, wife of Joseph 
P. Hunt; one share to my daughter Isabella J. Hicks, wife 
of Benjamin W. Hicks; one share to my daughter Susan 
C. Hunt, wife of George W. Hunt, and one share to my 
daughter Malissa F. Hester, wife of William S. Hester.” 

In another clause he distributes the proceeds of his per- 
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sonal estate into nine equal parts, giving one to the children 
of a deceased daughter and the others to his living children, 
the devisees aforesaid, and directing any irregularity in the 
value of the shures of the land to be made up and corrected 
in the apportionment of the personal estate. 

The executors upon their qualification proceeded to ap- 
point the three persons, as required by the testator, to make 
the partition and valuation of the land. The land was ac- 
cordingly surveyed and divided and the shares assigned to 
each by lot, and report thereof returned to the clerk of the 
superior court of Granville and duly recorded in the book 
of settlements kept in his office. In the division, lot No. 2 
drawn by the plaintiff and valued at eight hundred and 
thirty-eight dollars and fifty cents purports and was sup- 
posed to contain one hundred and twenty-nine acres, while 
in fact there was a deficiency of about forty acres, as deter- 
mined by a subsequent and more accurate survey. The 
personal estate was also distributed, the plaintiff, as well as 
the others, receiving their shares upen the basis of the val- 
uation of their respective tracts, assigned in the division of 
the land. After the filing of the report, the devisees en- 
tered into possession of their several.shares and some trans- 
fers were made prior to the discovery of the deficiency in 
quantity of the lot belonging to the plaintiff. 

The said George W. Hunt and wife Susan C., on October 
30th, 1875, for the consideration of one thousand and sev: 
enty-six dollars, sold and conveyed their lot No. 1, contain- 
ing one hundred and twenty-nine acres and valued at eight 
hundred and thirty-eight dollars and fifty cents, to the 
devisee Edward N. Crews and he for full value on Novem- 
ber 4th following sold and conveyed the same to the said 
William S. Hester, husband of the devisee Malissa F. In 
like manner Joseph P. Hunt and wife Martha .M., for full 
value, to wit, one thousand two hundred and eighty-four 
dollars and seventy-five cents, sold and conveyed her lot, 
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No. 6, containing one hundred and forty-two and three- 
fourths acres and valued at eight hundred and fifty-six dol- 
lars and fifty cents, to the said Edward N. Crews. The de- 
fendant James A. Crews’ has contracted with one Nathan 
Hammie, a stranger to the proceeding, to convey his lot, 
No. 5, containing one hundred and twenty-nine acres, valued 
at four hundred and fifty-one dollars and fifty cents, and 
having received four hundred and thirty-nine dollars, has 
executed a bond for making title on payment of the residue 
of the purchase money. Two of the defendants assert that 
they have made improvements on their lots and other 
changes have taken place among the owners, not needful to 
be specified. ‘These transactions and dealings were in good 
faith and in full confidence that all acquiesced in the action 
of those who divided the land. The partition assigns six 
shares which contain each one bundred and twenty-nine 
acres; and of the two others, one has ene hundred and 
forty-two and three-fourths and the other one hundred and 


See eee 


thirty-one and a half acres, indicating an intent to carry out 
the instructions of the testator as nearly as the condition of 
the Jand would admit and without reference to the value of 
the parts, 

The plaintiff discovering the error against herself insti- 
tuted this suit in February, 1879, and demands its correc- 
tion by a new survey and division, which shall make up 
her deficiency and give her an equal quantity of land with 
the others. The defendants submit to be charged with an 
assessment in money sufficient to make the plaintiff equal, 
but deny her right to disturb what has been done. 

The court finds that a re-division for the correction of the 
mistake cannot now be made without great and obvious in- 
convenience and wrong and injury to others in interest, 
equally innocent, and adjudge the plaintiff not to be enti- 
tled to the specific relief demanded, but toa pecuniary com. 
pensation for the deficiency in her lot. Thereupon it was 
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ordered “that it be referred to the clerk to enquire and as- 
certain as near as may be” the number of acres in the whole 
tract and in lot No. 2, according to its marked boundaries, 
and further what sum would be an adequate remuneration 
to the plaintiff for her loss, calling in the aid of a surveyer 
if necessary, and to make report at the next term. From 
this judgment the plaintiff appeals. 


Messrs. Merrimon, Fuller & Fuller, for plaintiff. 
Messrs. M. V. Lanier, J. B. Batchelor and L. C. Edwards, 
for defendants. 


Smrru, C. J., after stating the case. We think there 
is no error in the ruling of the court and in the measure of 
the relief accorded to the plaintiff. The interpretation put 
upon the will by her counsel that it requires a division into 
parts of equai area and an adjustment of values in the 
distribution of the personalty may be conceded to be cor- 
rect; and it is manifest that the commissioners proceeded 
upon this understanding of the testator’s directions. From 
the conformation, condition and situation of the land, a 
literal compliance with the directions may have been and 
we must assume in their opinion was impracticable without 
serious injury to the shares and not strictly in contempla- 
tion of the testator who imposes the duty and confides much 
to the discretion of the appointees. We must in fairness 
ascribe the slight deviation in their action to these consid- 
erations. This may be inferred also from the acquiescence 
of the devisees in what was done with full knowledge of 
the excess allowed two of the shares, their several occupa- 
tious, and the acceptance of the sums paid in the appor- 
tionment by the executors. The court declares as a fact 
found upon the evidence, that a disruption of the division 
and an allotment de novo would bea wrong and injury to 
the defendants, and we are unable to see how any rectifica- 
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the plaintiff has any equity to call upon the court to do 
this, and especially when she can have ample compensation 
for her loss in land from a pecuniary assessment upon the 
owners of the other shares. 

‘No authority was cited to aid us in the investigation ex- 
cept the case of EKvtchen Vv. Herring, 7 Ired. Eq., 190, which 
was for a specific performance of an agreement to convey 
land and has no bearing upon the question. Here, there 
is no contract at all and the parties derive title under a will 
to land which has been divided and alloted by persons ap- 
pointed according to its requirements, and the suit is for the 
rectification of an unintenticnal error committed by them. 
The plaintiff’s equity grows out of the relations of the 
parties as the beneficiaries of a common estate and will be 
enforced under a proper regard to the interests of all. Full 
and adequate compensation can be had in money without 
disturbing the assignment of shares and the interests therein 
which have since vested and this relief the judgment of the 
court awards. 

There is no error. This will. be certified to the court 
below. 

No error. Affirmed. 


W. J. HARRIS v. K. R. JONES, 


Mortgage, What Words Constitute—Grant of thing Not In Esse— 
Registration. 


1. Where the words of grant in an instrument are that the grantor ‘*con- 
veys a lien upon each and every of said crops *’ to be made upon cer- 
tain land, such words will constitute a valid mortgage upon the crops, 
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althongh they be not planted at the time when such instrument is exe 
euted and registered, 

2, Where a party living in one county exeentes a mortgage upon a crop 
to be planted on land bought by him in anether county to which he 
contemplates removing, such mortgage may be properly registered in. 
the latter county, the mortgagor having actually made such removal 
after the registration of the paper, 

{Simpson v. Morris, 3 Jones, 411, cited and approved.) 


Civit Acticn, tried at Spring Term, 1880, of WiLson Su- 
perior Court, before Avery J. 

The case was subinitted to the court upon the following 
facts agreed: On December 11th, 1877, one W. H. Bishop 
executed to Mollie Bardin a note under seal and a paper 
writing purporting to be a mortgage to secure the same, 
which are as follows: | 


$125. Ondemand Nov. ist, 1878, I promise to pay Mollie 
R. Bardin or order one hundred and twenty-five dollars for 
value received for one bay horse. Dee. 11, 1877. 
(Signed) W. H. Bishop [seal ] 


These presents between William H. Bishop of the county 
of Jones and state of North Carolina of the first part, and 
Mollie R. Bardin of the county of Wilson of the state of 
North Carolina of the other part, witnesseth that whereas 
the party of the first part 1s now engaged or about to en: 
gage in the cultivation of various crops upon a tract of Jand 
in Craven county, known as the farm which the said Bishop 
has recently, purchased of E. R. Stanley, lying on Batche- 
jlor’s creek and A. & N.C. R. R., and that the party of the 
first part is now indebted to the party of the second part 
one hundred and twenty-five dollars for one note; and that 
the party of the second part agrees to make advances in 
provisions and other supplies to the party of the first part 
from time to time during the year 1878, to be expended in 
the cultivation and housing the various crops to be made 
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on the said land or farm during the said year, to the extent 
of one dollar beyond which amount the advances to be 
made shall not go. In consideration of one dollar and to 
secure the said indebtedness of one hundred and twenty- 
five dollars and the advances hereafter made by the party 
of the second part, the party of the first part conveys to the 
party of the second part, their heirs,executors and adminis- 
trators, the following property: One bay horse known by 
the name of Dobbin, and a lien upon each and every of the 
said crops to be cultivated and made upon the-said Jand or 
farm during thesaid year, with free power to take possession 
of all the said crops at any time and place after their matu- 
rity, and should the party of the first part do any act to de- 
feat this lien, the debt and advances secured herein shall be 
due and collected at once, as may be sufficient upon sale 
thereof to satisfy such advances and indebtedness and all 
expenses of muking and executing these presents,and to 
take possession and sell so much of said property as may be 
sufficient to discharge the said indebtedness and what is 
due for advances after the first day of November, I878, 
unless on or before that time the same should be sooner 
discharged by the surplus of said crop or otherwise. Wit- 
ness my hand and seal thisthe llth day of December, 1877. 
(Signed) W. H. Bishop [seal.] 

That the sole consideration of said note was the purchase 
of one horse used by the defendant in the cultivation of the 
erops herein referred to; that to secure the payment of the 
note the said W. H. Bishop, on the 11th day of December, 
1877, executed to said Mollie R. Bardin the instrument, a 
copy of which is herewith filed as a part of this case, which 
was duly recorded in Craven county on the 28th of Decem- 
ber, 1877; that no part of said note has been paid except 
the sum of forty-one dollars and seventy-five cents, realized 
from the sale of the horse conveyed in said mortgage lien ; 
that on the first day of November, 1878, the said Mollie 
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Bardin endorsed for value the said note to plaintiff; that on 
the 12th of February, 1878, the said W. H. Bishop, being 
indebted to K. R. Jones in the sum of eighty dollars, exe- 
euted to him (defendant) a chattel mortgage, which was 
duly recorded in Craven county on the Ist of April, 1878; 
that on the 24th of May, 1878, the said Bishop being in- 
debted to said defendant in the sum cf one hundred dollars, 
executed to bim a chattel mortgage, which was also duly 
recorded; that at the date of the execution of the mortgage 
to Mcllie Bardin aud the mortgage to the defendant on the 
12th of February, 1878, the crops therein conveyed were 
uot planted, but were planted on the 24th of May following, 
tlle date of the execution of the second mortgage to de- 
fendant Jones; that during the fall of 1878, the said Bishop 
delivered to defendant five bales of cotton which were 
raised during the year 1878 upon the land described in the 
mortgage to said Mollie Bardin and K. R. Jones, and the 
proceeds of the sale of said cotton, to wit, one hundred and 
fifty seven dollars, were applied to the payment of the notes 
described in the mortgages to said Jones and failed by 
twenty-three dollars of satisfying the same; that at the 
time of the receipt of said cotton, the defendant had no nos 
tice of the lien of the plaintiff other than the notice given 
by the registration of plaintiff’s mortgage. At the time of 
the execution of the mortgage from Bishop to Bardin, to 
wit, Dec. 11th, 1877, the said Bishop,was living in Jones 
county and had at that time bought the farm upon which 
the crops referred to were raised and had moved some of 
his personal property (two loads of corn) to said farm, but 
on account of the refusal of the lessee of that year to sur- 
render the premises, he did not move his family and the 
residue of his personal property until the first of January, 
1878. Bishop lived on said farm during the year 1878 and 
cultivated the same upon which the cotton referred to was 
raised. 
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The plaintiff demanded payment of the balance due 
upon the note, to be made out of the proceeds of the sale 
of the cotton. His Honor upon the facts ordered the action 
to be dismissed, and the plaintiff appealed. 


Messrs. Connor & Woodard, for plaintiff. 
Mr. F. M. Simmons, for defendant. 


AsHeE, J. The record in this case presents three questions 
for the consideration of this court. : 

1. Are the words “ conveys a lien upon each and every of 
said crops to be cultivated and made upon the said land or 
farm during the year” used in the deed, executed by the 
said Bishop to Mollie Bardin, sufficient to create a mort- 
gage? 

2. Can a mortgage be given upon an unplanted crop? 

3. Was Craven the proper county for the registration of 
the mortgage? 

Upon the first point we are of opinion the language used 
in the deed is sufficient to constitute a mortgage. “No 
particular form is necessary to constitute a mortgage,” so 
the words of the deed clearly indicate the creation of a lien, 
specify the debt to secure which it is given, and upon the 
satisfaction of which the lien is to be discharged, and the 
property upon which it is to take effect. Jones on Mort- 
gages, 60; In JMcAffrey v. Wood, 65 N. Y., 459, it is held-“ no 
special form of words is necessary to constitute a mortgage. 
The statement that the creditor is to have a lien, and that 
on default he may take possession and sell in the same man- 
ner as in cases of chattel mortgage, sufficiently discloses the 
intent.” 

In the case of DeLeon v. Hegun, 15 Cal., 483, it was de- 
cided by the supreme court of that state “that no particular 
words are necessary to create a mortgage. The words we 
mortgage the property when accompanied by a provision for 
the sale of as case the money recited in the instrument 
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as being thus secured, ba not paid, are clearly sufficient. 
And in Langdon vy. Bull, 9 Wendell Rep., 80, where the ac- 
tion was founded upon an instrument which ran thus: 
“Now therefore for the payment of said notes, ] hereby 
pledge and give a lien on the said engine to the said Lang- 
don, and in case the notes are not paid, hereby consent that 
Langdon shall hold the same as security and see himself 
harmless, it being understood that I keep possession of the 
same until the time comes for the payment of the notes, 
and in case they are not paid, Langdon may take the same ;” 
Tt was held, that this instrument contained all the essential 
attributes of a mortgage of personal property. 

In our case, the instrument not only conveys a lien on 
the property to secure the defendant, but gives the power 
to the vendee, in the event ofa failure to meet the payment 
at maturity, to také possession and sell. These provisions 
clearly constitute it a good chattel mortgage. 

As to the second point, whether an unplanted crop is the 
subject of a mortgage: That question has been expressly 
decided in the affirmative at this term of the court in the 
ease of Cotten vy. Willoughby, ante 75, and it is unnecessary to 
add any authorities to those there cited. 

As to the remaining question, whether Craven was the 
proper county for the registration of the mortgage we are 
of opinion the registration in that county is sufficient, upon 
the authority of Simpson v. Morris, 8 Jones, 411. 

In our case the mortgage was executed on December the 
‘ith, 1877, and registered in Craven county December the 
28th, 1877, and at the time of the execution of the mort- 
gage, Bishop was residing in Jones county, but had pur- 
chased the farm on which the crop was to be made and was 
in the act of removing toit,and had moved some of his 
‘personal property, and was only prevented from removing 
his family and the remainder of his personal effects, by the 
the refusal of the lessee of the premises to surrender the 
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possession before the first of January. But he did not move 
‘on the first of January,.and lived upon the farm in Craven 
cotnty, upon which the cotton in question was raised, du- 
ring the year 1878. 

In the case of Simpson v. Morris, supra, the plaintiff had 
purchased some slaves from David Simpson and took a bill 
‘of sale for the same. They both resided in Union county 
when the bill of sale was executed, and the slaves were sent 
‘soon after the purchase to the county of Mecklenburg, where 
the plaintiff owned a plantation on which the slaves were 
kept until the plaintiff removed to the same place, and his 
father David Simpson, near there. The bill of sale was 
proved and registered in the county of Mecklenburg, and 
on the trial of the cause, the defendant objected to its re- 
ception as evidence, because, as he insisted, it should have 
been registered in the county where it was executed and 
where both parties resided at the time of its execution. 
Chief Justice Naso who delivered the opinion of this court 
held the registration sufficient. ‘One object,” he said, “ of 
the registration act is to furnish those who deal with the own- 
ers of slaves a ready way of ascertaining their title to them. 
Another is to ascertain where slaves are to be given in under 
the revenue laws. The purchaser, the plaintiff, residing in 
Mecklenburg county, and the slaves being there, would 
naturally search the register’s office of that county to ascer- 
tain his title’ So in our case a creditor of Bishop propo- 
sing to take a lien on his crop for supplies to be furnished, 
er a mortgage to secure a debt in the year 1878, would 
hardly have looked to the registry of Jones county for in- 
cumbrances on his crop to be raised on his farm in Craven 
county, but would naturally have searched the register’s 
office in the latter county where he resided and where the 
crop was to be made. The cases are analogous. Bills of 
sale ot slaves were required to be registered in the county 
where the purchaser resided, when he took the actual posses- 
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sion of the slaves, Rev. Code, eh. 37, § 20, and chattel 
mortgages in the county where the mortgagor resided. Bat. 
Rev., ch. 50, § 12. 

The registration of the mortgage we think was sufficient. 
If it is not within the letter, it comes within the spirit of 
the act. There is error and the judgment of the superior 
eourt Is reversed. 

Error. Reversed. 


JOHN G. JONES v. C. W. BUNKER. 
Province of Court and Jury—Boundary. 


1. The construction of a written instrument or other contract whose 
terms are ascertained should be determined by the judge, and itis error 
to refer such construction to the jury. 


2, Where a tract of land is described as ‘* beginning at a point of a ridge’ 
near some large rocks, on the south east-side thereof, abont two chains 
east of Stewart’s creek, and runs up the ridge north,’’ &c., and there 
is evidence tending to show large out-cropping rocks at each end of 
the ridge, the beginning will be fixed at the south-east end or side of 
the ridge, and te reference to the rocks will be considered as descriptive 
only, and as meant to aid in ascertaining the position of the point on 
the south-east side of the ridge, and not to give undue prominence to 
the rocks. 

(Burnett v. Thompson, 18 Tred., 879; Marshall v. Fisher, 1 Jones, 1115 
Clark vy. Wagoner, 7) N. C., 703; Johuson v. Ray, 72 N. C., 273, cited 
and approved.) 


C1iviz Action to recover land, tried at Fall Term, 1879, 
of Surry Superior Court, before Gilmer, J. 
Verdict and judgment for defendant, appeal by plaintiff, 
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Messrs. George B. Everitt and Reade, Busbee & Busbee, for 
plaintiff. 
Messrs. Watson & Glenn, for defendant. 


Snitu, C. J. Several exceptions taken by the appellant 
appear on the record of which it is necessary to consider 
one only, which in our opinion is decisive of the case. 

The plaintiff claims the land in dispute under a succes” 
sion of deeds extending back to the year 1818, the last of 
which was executed to himself on November 5th, 1871, and 
a continuous possession of the respective owners down to 
the defendant’s entry in 1874 or 1875. One of the deeds 
constituting his claim of title, made by the sheriff of Surry 
in the year 1847, pursuant to a sale under execution con- 
ferring authority on William Slade, describes the boundary 
line in these words: “ Beginning at a point of a ridge near 
some large rocks, on the south-east side thereof, about 
two chains east of Stewart’s creek, and runs up the ridge 
north,” &¢c., and this description is followed in the deed from 
Slade to Solomon Graves, whose executors by virtue of his 
will convey to the plaintiff. The location of the ridge called 
for is conceded to be as laid down in the surveyor’s plat, 
and there was evidence tending to show large eut-cropping 
rocks at each end of the ridge, and the contention was 
whether the beginning was at the rocks on the south-east 
side of the ridge, or on the south-east side of the bed of rocks, 
cropping out at the north-east end of the ridge. It was ad- 
mitted in the argument that if the line started at the south- 
east end or side of the ridge, as the plaintiff insisted, his 
right of recovery could not be resisted, and the controversy 
is thus narrowed down to the simple inquiry as to its posi- 
tion as described in the sheriff’s deed. 

At the trial before the jury, the defendant’s counsel argued 
that the proper interpretation of those descriptive words 
required the beginning to be fixed at the south-east side 
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of the bed of rocks, and that the word “thereof” referred to 
its nearest antecedent, the rocks, and not the ridge, and asked 
of the court an instruction to this effect. The court de- 
clined so to charge, and told the jury it was a question for 
them to‘determine upon consideration of all the evidence: 
bearing upon it. The plaintiff, although he did not ask. 
any specific ruling favorable to his own contention asto the 
legal import of the language of the deed, assigns for error= 
that the court did not construe it and tell the jury that the 
word “thereof” ineant the ridge and designated the begin- 
ning at its south-east side. 

It is too well settled to need the support of argument or 
authority that the construction of a written instrument or 
other contract whose terms are ascertained, is a matter of 
law to be determined by the judge and not left to the un- 
certainty of a jury verdict. It was then his duty to put 
an interpretation upou the words, and tell the jury whether 
they required the location of the beginning of the bound- 
ary line at the one or the other place, or at some other place 
different from either, and it was error to leave the question. 
to the jury. The determination of this point is conclusive 
of the controversy, since in the one case the locus is within, 
and in the other without, the plaintiff’s boundaries. 

Our opinion upon this question is with the plaintiff and 
supports his construction of his deed. 

1. [tis manifest a point in the ridge is intended, near 
some large rocks, and more definitely pointed out as. being 
on the south-east side of the ridge. The reference to the 
rocks near by is descriptive only, and is obviously to aid in 
ascertaining the position of the point on the south east side 
of the ridge, and not to give undue prominence to the rocks. 
themselves. 

2. Thisinterpretation is supported by the further descrip- 
tion that it is “about two chains east of Stewart’s creek,” 
and the line thence “runs up the ridge north,” the ridge 
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being still the prominent object, and the line commencing 
at its south-eastern side, in order to fulfil the two conditions 
of running “up the ridge,’ and in a northern direction. 
These requirements do not admit of the beginning on the 
north-west end of the ridge, for then the line extended 
north would not run up the ridge but leave it altogether. 

3. A different construction involves the substitution of an 
object mentioned only for the purpose of identification in 
place of the point which the reference only seeks to ascer- 
tain, and thus there would be two points, and obscurity re- 
sulting from the very words employed to produce certainty 
in the description. 

It is the province of the judge to tell the jury what are 
the boundaries of the land conveyed according to the terms 
of the description; of the jury to ascertain where are the 
objects called for and by which the boundaries are con- 
trolled, and to fit the description to the thing described. 
Burnett v. Thompson, 13 Ired., 379; Marshall v. Fisher, 1 
Jones, 111; Clark v. Wagoner, 70 N. C., 706. 

The jury ought to have been directed to find the begin- 
ning of the line ata point on the south-east side of the 
ridge, near toa bed of rocks if such could be found, and 
then run it up the ridge a northern course, pursuing the 
other calls of the deed. For failing so tu charge and leav- 
ing the matter to the jury, he committed an error of law 
which is presented for revision on the plaintiff’s appeal. 
Had the error been corrected by the verdict and thus no 
injury done the appellant, no exception therefor could be 
entertained. Johnson v. Ray, 72 N. C., 278. But the error 
was not thus remedied and the plaintiff is entitled to a new 
trial. Judgment reversed and new trial awarded. This 
will be certified. 

Error. Venire de novo. 
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H. V. CUNNINGHAM v. B. W. BELL. 


‘trust— Husband and Wife—Injunction. 


A husband, as agent for his wife, purchased for her a tract of land but 

gave his own note for the price and took the title in his own name. 
The greater part of the purchase money was paid out of the wife’s 
funds, and the husbind afterwards conveyed the land to his sons in 
trust for the wife ; 
Held, That the wife was entitled to demand a conveyance to herself 
on the payment of the balance of the purchase money. and an injunc- 
tion to restrain the vendor from selling the same under execution to 
satisfy an independent claim held by him against the husband, 


Dulu vy. Young. 70 N. C., 450; Dockery v. French, 69 N.C., 308; Lyon 
y. Akin, 78 N. C., 258. cited and approved.) 


Morton to vacate au injunction heard at Fal] Term, 1879, 
of Macon Superior Court, before Graves, J. 

The material facts are that in August, 1875, D. C. Cun- 
ningham, the husband of plaintiff, as agent for her, pur- 
chased of defendant a houseand lotin the town of Franklin, 
Macon county, at the price of twelve hundred dollars, pay- 
able in six equal annual instalments, it being left to the hus- 
band to manage the trade and have the title secured to her, 
as her sole and separate estate. On making the purchase the 
husband gave his own notes for the money and took a deed 
conveying title to himself, and at the same time re-con- 
veyed the house and lot to defendant to secure the notes for 
the purchase money as they should fall due. 

It is alleged in the complaint that the plaintiff sold a 
tract of land belonging to her in order to raise the money 
to pay for the town property, aud that the notes secured by 
the mortgage had been very nearly all paid by her, and 
His Honor finds as a fact in the case of appeal made out by 
him, that the payments, so far as made were made as agreed 
on either by the plaintiff in person or by means furnished 
by her, or derived from her separate estate. 
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The husband, D.C. Cunningham, in 1876, executed a deed 
purporting to convey the said house and lot to two of the 
sons of the marriage in trust for the plaintiff, and she now 
occupies the same and has so done ever since the purchase 
but recently the defendant has sued out an execution on a 
judgment he had against D.C. Cunningham in 1870, for 
a debt other than the one secured by the mortgage, and is 
now threatening to sell thereunder the equity of redemp- 
tion in said land as belonging to D. C. Cunningham. 

This action is brought by the plaintiff to redeem the land 
on the payment of whatever sum may be due on the mort- 
gage, anid praying to have the title thereof conveyed to her, 
and pending the suit to restrain the defendant from selling 
any supposed interest of D. C. Cunningham therein. 

Upon the plaintiff’s application, the judge granted an in- 
Junction as prayed for, with an order to show cause, and at 
the day appointed, on motion of defendant on answer filed, 
His Honor vacated the injunction, and from that order the 
appeal is taken. 


Messrs. Reade, Busbee & Busbee and T. F. Davidson, for 
plaintiff. 
Messrs. Merrimon, Fuller & Fuller, for defendant. 


DiLtLtaRD J. It is unnecessary to recite or refer to any of 
the particular averments of the answer of defendant as 
bearing upon the question of the legal correctness of the 
order vacating the injunction, inasmuch as our opinion pro- 
ceeds upon the facts above enumerated, taken from the 
judge’s statement of the case and from the allegations of 
the complaint not controverted, or at least not denied from 
any knowledge to the contrary on the part of the defendant. 

The plaintiff, if the land was purchased for her and to be 
paid for by her, and if the same had been paid for in whole 
or part by her means, had an equity on extinguishing the 
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purchase money to have a trust declared of the legal title to 
her use and to have a conveyance of the same to her in fee. 
Adams’ Eq., 38, 34; Dula v. Young, 70 N. C., 4503. Lyon v. 
Akin, 78 N. C., 258. Here, the judge finds as a fact that the 
payments on the purchase money secured by the mortgage, 
so far as made, were made by the plaintiff as agreed on by 
means furnished by her or derived from her separate property. 
And thereby an equity arose to the plaintiff pro tanto her 
payments, and will arise im toto on full payment, to have 
the trust declared and enforced in her favor against the de- 
fendant, the mortgagee of the legal estate; and this equity 
to redeem and have the title is such an interest as entitles 
her by the well established principles of equity to be heard 
in its assertion on her original right, accruing from her 
money paid, independently of any interest she may have as 
cestui que trust in the equity of redemption conveyed by _D.. 
C. Cunningham to the two sons in trast for plaintiff in 1876. 
2 Spence’s Eq., 660. 

Our case then is the same as a bill in equity constituted 
in court by a person competent to redeem, and against the 
mortgagee holding the legal title; but defendant combats 
plaintiff’s right and justifies the vacation of the injunction 
on the ground that if he is allowed to sell the supposed 
equity of redemption of D. C. Cunningham, the purchaser 
will acquire only such equity ashe may havein subordination 
to the older and superior equity of the plaintiff, if such she 
have; and in such case he insists a court of equity would 
not have interfered, nor ought our present superior courts 
to restrain his execution, but leave the purchaser thereunder 
and the plaintiff to settle their conflicting equities by sub- 
sequent action. 

The position of defendant is certainly correct, that the 
court ought not, as assuredly it would not, enjoin a sale 
under defendunt’s execution, if under it merely a case of 
conflict of legal titles was created, for the reason as held by 
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us in the case Southerland v. Harper, ante, 200. A court of 
law formerly by ejectment, and our present superior courts, 
by action te recover real property under the code, would be 
perfectly competent to pass upon such titles. But the claim: 
of the plaintiff to redeem is a mere equity and this action 
is brought for its assertion, and now if defendant against 
whom the right is claimed is allowed to sell the supposed 
equity of redemption of D. C. Cunningham in the land, 
the purchaser under his sale can at most only claim an 
equity, and thus a new rival interest will be created by a 
party to the cause outside of the cause, complicating the 
matters in litigation and obstructing the jurisdiction of the 
court. Weunderstand the rule to be that when a cause is 
duly constituted in a court of equity, that court will make 
a complete and final determination of all rights affecting 
the subject matter of the action, and to this end will re- 
quire of the parties to set up all their rights, whether equit- 
able or legal, so as to be bound by the decree, and will re- 
strain any act of a party tending needlessly to increase the 
complications of the controversy. And hence in the pres- 
ent action It was proper to have compelled the defendant 
already before the court to set up his claim in the alleged 
equity of redemption of D. C. Cunningham under the lien 
of his judgment, and thus to have prevented an obstruction 
to the court. 

The propriety of restraining a sale under the circum- 
stances of this case is not only commended by considera- 
tions of conscience, but it is fully cstablished and sanctioned 
by the authority of the case of Dockery v. French, 69 N.C, 
308, which is similar to our case in all its features. There, one 
Morrisey executed a deed conveying land to French as trustee 
to secure a creditor his debt and to indemnify him against 
a suretyship for the trustor, and after the debts were paid 
as claimed by Morrisey, he sold and conveyed by deed to 
Dockery without having hada reconveyance of the legal 
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title from French, and subsequently to this the trustee hav- 
ing advertised to sell the land, Dockery brought his action 
to redeein, and for the conveyance of the legal estate; and 
pending the action the sale under the trust was enjoined, 
and this court held it proper on the ground that by it no 
harm would result to any one, and without it much mischief 
might ensue to the party claiming the right to redeem. 

We think therefore the court should not have dissolved 
the injunction but continued it to the hearing, as it will be 
perfectly competent to the court at the end to adjudge be- 
tween the equity claimed bv the plaintiff and that claimed 
by the defendant by virtue of his judgment lien on the sup- 
posed equity of redemption of D. C. Cunningham; pro- 
vided however, that the husband of the plaintiff and the 
two sons to whom he conveyed the equity of redemption in 
1876, shall be brought in as parties so as to have a final de- 
terminaiion of all rights. 

There is error and this will be certified that the injunc- 
tion may be continued and the cause in other respects con- 
ducted in conformity to this opinion. 

Error. Reversed. 


SALLY A. MCCLENAHAN v. CORNELIA B. COTTEN, Ex’rx. 
Counter Claim—Exzecutors and Administrators. 


1. A defendant sued on contract in a justice’s court may plead as a de- 
fence an independent cross-demand arising ex contractu, the principal 
of which is beyond the jurisdiction of a justice of the peace. 

2. The clause of the code which interdicts a second action upon the judg- 
ment of any court, other than that of a justice of the peace, without 
leave of the ju lge. was not intended to forbid the use of such judg- 
ment as a set-off or counter-clain. 
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3. A defendant sued as a personal representative cannot use as a set-off 
or counter-claim against @ creditor of the estate,a c.aim against such 
creditor purchased subsequently to the death of the testator or intese 
tate. | 

(McDowell v. Tate, 1 Dev., 249; Kerchner vy. McRae, 80 N.C., 219, cited 
and approved.) 


Civit Action tried at Spring Term, 1880, of CuaTHam 
Superior Court, before Seymour, J. 

In this action, decided against the plaintiff in a justice’s 
eourt, an appeal was taken to the superior court, and on the 
hearing, the parties having waived a jury and consented to 
a trial of all issues of law and fact by the court, His Honor 
found the facts and the conclusions of Jaw thereon as fol. 
lows: 

1. That the bond declared on is the bond of the defend- 
ant’s testator and is for the sum of $173.20, bearing interest 
from the 11th of November 1862. 

2, That the sum pleaded as a set-off or counter-claim by 
defendant is based on a judgment recovered by one A. H. 
Merritt against John 8. McClenahan and the present plain- 
tiff at May term 1870 for $201, with interest from the 11th 
of February 1860, and $23.95 costs. 

3. That execution was issued on said judgment soon after 
its rendition and returned, nothing to be found to satisfy 
said execution over the homestead, and that no other exe- 
cution was issued thereon. 

A. That said Merritt assigned the said judgment on the 
docket of the court in 1878 to the defendant, on whose mo- 
tion, after notice, the judgment was revived in her name 
and leave granted to have execution. 

Upon these facts, the defendant having remitted all of her 
claim in excess of plaintiff’s demand under the order of the 
court, His Honor adjudged the defendant to be entitled to 
have her counter-claim applied in extinction of plaintiff's 
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debt, and gave judgment for costs against the plaintiff, from 
which judgment plaintiff appealed. 


Mr. J. H. Headen, for plaintiff. 
Mr. John Manning, for defendant. 


Dittarn, J. The questions presented on the appeal for. 
‘our determination are, first, can a defendant sued in con- 
tract in a justice’s court plead as a set-off an independent 
cross-demand arising ex-contractu, the principal of which is 
beyond the jurisdiction of a justice of the peace, and sec- 
ondly, whether a defendant sued as a personal representa- 
tive may purchase a claim against a creditor of the estate 
subsequently to the death of the decedent, and avail of it 
as a set-off or counter-claim. 

We concur in the opinion of His Honor on the first 
point, and do not on the second one. 

Prior to the statute of set-off, a party sued for a debt could 
‘not at law defeat his adversary, by the fact that he had an 
unconnected legal demand, but had to proceed by a sepa- 
rate action, and the right to apply one debt to another, 
whether of a legal or equitable nature, could not be had 
except in acourt of equity. To remedy this evil the statute 
was passed, and under it mutual debts between parties, and 
where either party was an executor or administrator and 
there were mutual debts between the testator or intestate 
and the other party, were allowed to be set one against the 
other, and the statute was of force in our courts of law un« 
der our former system, and the principle of it now exists 
under the code under the more comprehensive name of 
counter-claim. And by the old rules of pleading it was the 
right of the party having a set-off to avail of it, when less 
than. the opposing claim, by plea of the general issue with 
notice of the particulars thereof or by plea of the same in 
bar when equal to or greater than the adverse demand. 
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Rev. Code, ch. 31, §77; Ale Dowell v. Tate, 1 Dev. 249; 1 Chitty 
Plead. 569 and 570. The same right still exists under the 
code, with the same effect as formerly, but now muci en- 
larged and to the further effect, that in addition to a mere 
bar, affirmative relief may be bad for the excess, if the party 
will plead it as a counter claim, and this will be apparent 
by reference to the provisions of the code. 

By C. C. P. §94, the only pleading on the part of a de- 
fendant has to be a demurrer or answer. 

By section 100 an answer must contain, first, a general or 
specific denial of each material allegation of the complaint 
controverted by the defendant, &c., or, secondly, a state- 
ment of any new matter constituting a defence or cownter- 
claim. 

By section 101 the counter claim provided for is defined, 
and by subdivision 1 matters of recoupment and deduc- 
tion as growing out of the contract or transaction set forth 
in the complaint, or connected with the subject of the ac- 
tion, are authorized; by subdivision 2 in acticns oa con- 
tracts, a counter-claim is made to embrace any other cause 
of action arising ex confractu existing at the commencement 
of the action; and by subdivision 5a defendant may set up 
as many defences or counter-claims as he may have, whether 
formerly legal or equitable. 

The question now arises, how may a party use and rely 
on his cross-demand ? The answer is, he may plead. it or 
not at his will, but if he elect to plead it, he may do so, and 
then, if it be equal to or greater than the opposing demand, 
he may plead it in bar, as formerly, or plead it as a defence, 
so called, under the code, the plea or defence having the 
operation merely to defeat the action, and net to admit of 
any jadgment for an excess, or he may, if he will, instead 
of pleading it as a bar merely, set up his demand under the 
name and with the proper prayer of a counter-claim as 
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introduced by the code, and then the defendant wil] have 
judgment for the excess. 

This construction is within the words of the code and is 
just in itself, fur no reason can be given why A having a 
debt of two hundred dollars against B, who has a debt of 
one thousand dollars on him, should have judgment for his 
debt without the right in B to defeat the action by a plea 
of his larger debt as a set-off in bar. Such a distinction 
between set off set up asa bar and asa technical counter- 
claim is laid down as proper to be taken, by an intelligent 
writer, (Bliss on Code Pleading §868), and is recognized and 
admitted under the Code in New York. Tillinghast & 
Shearnan Prac. 158; Burnall v. De Groot, 5 Duer 879; Prentiss 
v. Graves, 383 Barb., 621. 

In our opinion therefore the judgment, if not otherwise 
liable to objection, was properly pleadable as a defence, for- 
merly a plea in bar, without any remitt:tur whatever, and 
that there was no error in the ruling on this point except 
in requiring the excess above plaintiff’s lemand to be re- 
mitted, which was an error against the defendant of which 
the plaintiff cannot complain. 

The second error is assigned to be in the allowance by 
the court of the judgment purchased by the defendant in 
her executorial character as a set-off to the plaintiff’s debt. 

In support of this objection 1t is argued that by section 
14 of the code,a second action upon a judgment of any 
court of the state, other than that of a justice of the peace, 
is forbidden without leave of the judge of the court, on 
cause shown, and therefore it is inadmissible to use the 
judgment here as a set-off, which in legal effect is but a new 
action. The answer to the objection is that the thing for- 
bidden is an action between the same parties and we think is 
not to be extended to exclude the use of the judgment as a 
set-off. A second action is forbidden without leave on the 
ground that as between the parties every fact found and mat- 
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ter adjudged in a judgment is conclusively established, and 
there is no reason to sue on it again; but it cannot be that 
the legislature intended to restrict any use of the judgment 
Otherwise (such as by way of set-off) of which it was capa- 
ble as between the original parties, or between the judg- 
ment debtor and any assignee of the same; and such under 
a similar provision of the New York code is the construc- 
tion, and we hold ought to be under our code. Seve section 
14,0. C. P.; 2 Whitaker’s Prac, 167; Clark v. Story, 29 Barb... 
255; Tufts v. Bramsted, 4 Duer, 607; Karlz y. Bradbury, 21. 
Barb., 581. 

It was further insisted that the Judgment, if in every 
other view admissible as a’ set-off, was inadmissible by 
reason of the fact that defendant acquired it by purchase 
since the death of her testator, and as such it was her equit- 
able property as an individual and not in her representa- 
tive character. 

The responsibility of executors in their individual charac- 
ters upon causes of action arising wholly after their testator’s 
death is settled, and in harmony with the authorities estab- 
lishing that proposition, we think the purchase by defendant 
of the judgment on the plaintiff, although it was in terms 
assigned to her as executrix, made it in law the property of 
defendant as an individual. Nerchner v. McRae, 80 N.C., 219, 
and cases therein cited. And being the property of de- 
feudant as above described, it was not a chose in equity due 
in the same right to defendant as that in which the claim sued. 
upon was due from her, and hence it could not have been 
allowed as a set-off in a court of equity, which in this respect 
follows the rule at law, or at least could not, unless some 
peculiar equity intervened, both as to the manner of its ac- 
quisition and the necessity for its application as a set-off. 
An executor or administrator owes the duty to settle up the 
estate by paying the debts and legacies, and distributing to 
the next of kin, and it is beyond the scope of the trust. re- 
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posed in them to purchase up demands on the creditors of 
the estate for use as a set-off to their demands. Such a 
course if tolerated would involve the estate, or might, in 
unnecessary litigation, and would expose the representative 
to the temptation to claim, and with some show of right, to 
lhave a credit as a disbursement for the gross amount of all 
the claims he could buy up on the creditors of the estate. 

We conclude that under our extended right of set-off and 
counter-claim under the code, a judgment purchased by de- 
fendant as executrix ought not to be received and main- 
tained as a counter-claim, at least not unless its acquisition 
‘by the executrix was occasioned by way of payment by a 
doubtful debtor to the estate, or on some other peculiar 
equity, and here no such meritorious acquisition or pecu- 
liar equity is shown. We areof opinion therefore that upon 
the naked fact of a purchase by defendant of the judgment 
pleaded as a set-off, His Honor should have held the same 
not maintainable as a proper set-off or counter-claim in this 
action, and the judgment of the court below must therefore 
be reversed and judgment entered here for the plaintiff, 
and it is so ordered. 

Error. Reversed. 


S. J. HINSDALE v. D. SINCLAIR. 
Proceedings Supplementary to Execution. 


‘To authorize the grant of an order of examination under proceedings 
supplementary to execution there should be made to appear by affidavit 
or otherwise ; 

(1) The want of known property liable to execution, which is proved 
by the sheriff's return of ‘ unsatisfied ” ; 
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(2) The non-existence of any equitable estate in land within the lien of 
the judgment 3 
(3) ‘he eatstence of property, choses in action and things of value, 
unaffected by any lien and incapable of levy. 

{Brown vy. Long, 1 Ired. Eq., 190; MceKethan v. Walker, 66 N.C., 95; 
Hutchison v. Symons,'€7 N.C. 156; Weiller v. Lawrence, 81 N.C., 
65 cited and approved.) 


PROCEEDING supplemental to execution heard at Spring 
Term, 1880, of Ropeson Superior Court, before Eure, J. 
The plaintiff appealed from the judgment below. 


Messrs. Jas. C. McRae, McNeill & McNeill and Hinsdale & 
Devereux, for plaintiff. 
Messrs. W. F. French and Rowland & McLean, for defendant. 


DirLaARD,J. In this case an order of examination of de- 
fendant was procured from the clerk of Robeson county, on 
proceedings supplemental to execution on a Judgment dock- 
eted in that county, and the order was grounded on an afh- 
davit stating the issue ef an execution to the county of the debt- 
or’s residence and a return thereof “ unsatisfied” by the sheriff, and 
‘of the further fact, that the debtor had property which ought to 
be subjected to the payment of the judgment. 

The defendant appeared on the day of the examination 
and moved to vacate the order upon objections to the affi-. 
davit, and there was an appeal to the judge; and from the 
judgment of the judge dismissing the proceedings the plain- 
tiff appeals to this court, and so the question for our review 
and determination is, as to the sufficiency of the sheriff’s 
return on the execution and the additional fact stated in 
the affidavit to warrant the proceeding. 

By the law as it was under our system of courts prior 
to the constitution of 1868, a creditor with a legal demand 
had to establish his debt by a judgment in a law court, and 
one of his remedies for its enforcement was a fi. fa., which 
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dealt with legal titles only.in things corporeal, except legal 
rights of redemption, equities of redemption and other trust 
estates of the debtor authorized to be levied and sold under 
the act of 1812. And when the legal process was tried out 
and found ineffectual, then it was within the jurisdic- 
tion of the court of equity to aid the creditor by giving him 
relief, as to estates and rights of the debtor not capable of 
application by an execution, by a decree of the court oper- 
ating in the nature of an execution. Brown v. Long, t 
Tred. Eq., 190. To initiate the equity jurisdiction, it was 
necessary as a general thing to have first issued a fi. fa. and 
had a return thereon of “unsatisfied” or nulla bona as indi- 
cating the insufficiency of the legal remedy, and then by 
bill filed to show forth that fact, and also to aver and point 
out the particulars of estates, interests and choses in action 
beyond the reach of an excution, for it could not otherwise 
appear but that the party’s- legal remedy was full and.com- 
plete. 

Under our present system, we have not courts of law and 
courts of equity as separate tribunals for the enforcement or 
administration of rights, but we have a union of the 
powers of each in our superior courts exercisable in but 
one form of action; and it has been repeatedly decided that 
while distinction in the forms has been abolished, the prin- 
ciples of law and equity still exist, and therefore it would 
naturally follow in our present organization that if the 
fruits of a judgment cannot be had by a fi. fa. with its lim- 
ited reach, the superior courts could be invoked to help it 
out by its decrees in the nature of a ji. fu., and such a juris- 
diction by action we take it still exists, unless it has been 
taken away and made to be exclusively exercisable through 
proceedings supplementary to execution. 

The code of civil procedure in section 264 in part at least, 
has undertaken to provide for the emergency both in the 
case of an execution returned, and of one still in the hands of 
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the sheriff, by declaring the creditor entitled in both cases 
to an order to examine the debtor cencerning his property, 
giving the right, in the instance of a return of unsatisfied, 
in general terms, without prescribing how the application 
for the order is to be made, whether upen an affidavit or 
without; and if upon an affidavit, without saying what facts 
it shall contain, but prescribing in the case of an execution 
unreturned, proof to be made by affidavit or otherwise of 
property in the debtor, which he unjustly refuses to apply 
to the debt, as a prerequisite. 

The statute being thus entirely silent in the case of an 
execution returned, and very indefinite in the case of an 
execution still in the hands of the sheriff, as to the state of 
facts on which an order of examination is to be granted, it 
was a-matter for judicial construction to declare its mean- 
ing and to define-on what facts and how established, such 
an order might be issued. Accordingly this court, with a 
purpose often avowed te construe the code as much in con- 
formity as possible to our former system, early settled it, 
¢hat supplementary proceedings was an extraordinary pro- 
ceeding and not to-be resorted to except upon necessity, and 
a state of facts showing that it will work out “something 
useful to the ends of justice, and that the aid of the court 
is not invcked for an idle purpose.” 

As exemplifying the instances in which that remedy is 
given, it was decided in McKeithan v. Walker, 66 N.C. 95, 
that the remedy lay only “in case the defendant had ne 
known property liable to execution, or to what is in the 
nature of execution,” by the latter clause of whieh expres- 
sion is meant, with reference to the facts in that case, such 
equitable interests in land, as although affected with the 
lien of the judgment, were not liable to sale under execu- 
tion under the act of 1812, but applicable by some proceed- 
ing for its sale in the nature of an execution, formerly by 
illin equity and under our new system by action. And 
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it was further settled that when there was a lien on prop- 
erty, whether by the statutory effeet of a docketed judg- 
ment, or by a levy of execution, it must be shown that a 
sale of such property has been had and the proceeds applied,, 
and that the same is insufficient to satisfy the judgment 
before supplemental proceedings can be commenced. 

It will be noted that by this decision the existence of 
known property, real or personal, which. could be sold by execu- 
tion, or equitable interests in land not salable by execution, but 
affected by the lien of the judgment, one or both, was a bar: 
to supplemental proceedings, until a sale or the proof of the 
insufficiency of sueh property by affidavit; and hence it 
would seem necessarily to follow, that the affidavit required 
to initiate the proceeding should in terms negative the ex- 
istence of both, or show such property to be of value suf- 
ficient to pay off the judgment. And. as further settling, 
under what state of facts and how established a resort may 
be had to this remedy, this court in the case of Hutchison 
A Symons, 67 N. C,,.156,in commenting on the requisites: 
of a proper affidavit in the case of an execution returned’ 
“unsatisfied,” as was the execution tn our case, held, that. 
such a return showed the non-existence of property which 
could be seld by execution, and that te entitle the creditor: 
to an order to examine his debtor, his. affidavit should show 
the further fact, upon knowledge or information, that the 
debtor had property, choses in action, or things of value, 
which ought to be subjected to the payment of the judg- 
ment, which of course meant things not liable to seizure 
and sale under execution. The court in that case also fully 
assented to.and approved the necessity of a sale of any prop- 
erty levied on by execution, or of equitable estates in land 
affected by the lien of the judgment not liable to execution 
under the act of 1812, as decided in McKeithan v. Walker, 
supra, unless on affidavit of insufficiency as aforesaid. 

Putting these two. cases together, we extract, that to 
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authorize the grant of an order of examination, these three 
facts must be made to appear by affidavit or otherwise, 
to-wit: the want of known property liable to execution which 
is proved by the sheriff's return of “unsatisfied,” the non-exist- 
ence of any equitable estates in land within the lien of the 
judgment, and the evistence of property, choses In action and 
things of value unaffected by any lien and incapable of levy. 
The doctrine of these cases as to the requisites of a proper 
affidavit has not been recanted or modified, so far as we can 
find by any rulings of the court since that time, but reiter- 
ated in the recent case of Weiller v. Lawrence, 81 N.C. 68, 
and such an affidavit is now in use in the profession as 
material to indicate the necessity of the remedy in point of 
justice to the creditor, as an assurance to the court against 
the invocation of its aid to an idle end, and as a protection 
to the debtor against a discovery of his private affairs from 
the curiosity or other unworthy motive of the creditor. 

To the requisites of an affidavit for an order of examina- 
tion, as settled by the cases cited, we assent, as necessary in 
the case of an execution returned “unsatisfied,” and equally 
so in the case of an execution still in the hands of the sheriff, 
notwithstanding the indefinite expression of the statute as 
to the affidavit required in that case, with the addition of a 
negative of any property liable to execution or its suffi- 
ciency to pay the debt, inasmuch as in that case there will 
be wanting the evidence imported by the return of “unsatis- 
fied” by the sheriff, 

This construction of the statute on the subject of supple- 
mental proceedings is adopted by way of as near conformity 
as possible to the ca. sa. under our former system, of which 
it is in part a substitute, to have which it was a prerequisite 
to exhaust all liens by levy, and, besides, show by affidavit 
the non-existence of property which could be reached by a 
fi. fa, and the existence of property which could not be 
reached by a fi. fa. 
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Applying the principles as settled by the decisions of this 
court, to the case under consideration, the affidavit on which 
the order of examination was made, was defective in not 
negativing asa further fact the existence of equitable es— 
tates in Jand bound by the lien of the docketed judgment. 

There is no error and the judgment of the court below is 
affirmed. 

No error. Affirmed. 


SARAH F. McMICHAEL, Adm‘x, and others v. MILTON HUNT, 
Ex’r of Jas. MeNairy, and others. 


Construction of Will. 


The will of a testator made the following disposition of a portion of his 
estate “*I give and bequeath to my son James, in trust for the use 
and benefit of my son Boyd, the sum of 82,000, to be paid out by my 
son James, as trustee, to the support and maintenance of my son Boyd, 
from time to time as his necessities may require; the said $2,000 to be 
kept at interest, and the interest only to be used unless circumstances 
make it necessary to use and spend a portion of the principal. 

There was no limitation over of the fand upon the death of Boyd, 
and no residuary clause to the will. The said Boyd was of feeble 
intellect and afterwards became a lunatie ; 
Held, that the bequest to the use of Boyd was an absolute interest 
and at his deathi went to his administrator. 


(Donnell v.Mateer, 5 Ired. Eq., 7; Whedbee vy. Shannonhouse, Phil. Eq., 
288, cited and approved.) 


Crviz Acrion beard upon exception to a referee’s report 
at Spring Term, 1880, of GuinrorD Superior Court, before 
Seymour, J. 

The plaintiffs appealed from the ruling of the court 
below. 
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Messrs. Scott & Caldwell, for plaintiffs. 
Mr. Jas. T. Morehead, for defendants. 


Satu, C. J. The onty exception brought up by the 
plaintiffs’ appeal for our consideration is to the ruling of 
the court in construing the fourth clause of the will of 
James McNairy. The testator died in October, 1840, and 
bequeathed therein as follows: I give and bequeath to my 
son James McNairy, in trust for the use and benefit of my 
son Boyd McNairy, the sum of two thousand dollars, to be 
paid out by my son James McNairy, as trustee to the sup- 
port and maintenance of my son Boyd McNairy, from time 
to time as his necessities may require, the said two thousand 
dollars to be kept at interest and the interest only to be 
used, unless circumstances make it necessary to use and 
spend a portion of the principal. 

There is no limitation over of the fund upon the death 
of the said Boyd, and no residuary clause contained:in the 
will. Boyd was of feeble intellect and afterwards found to 
be a lunatic. and upon the death of the trustee, a guardian 
appointed to take charge of his estate. Boyd died on May 
17th, 1878, intestate, leaving his wife, Elizabeth, surviving 
and without issue. The fund, constituting the legacy, was 
held and managed by James McNairy until his death in 
1844, and subsequently passed into the hands of the de- 
fendant, W. W. Wiley, the guardian, who now has the prin- 
cipal unimpaired to be disposed of as the court may direct. 

His Honor ruled that the bequest for the use of Boyd 
was absolute and at his death vests in his administrator, 
and adjudged that the money be paid to him, overruling 
the finding of the referee and sustaining the defendants’ 
exception thereto. Weconcur in the opinion of the court 
that the restrictions imposed upon the trustee in the use 
and expenditure of the accruing interest were intended for 
the preservation of the fund for the life of Boyd, and ceased 
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at his death, when the legacy became unconditional and 
free. 

The gift is of the entire sum of two thousand dollars to 
the trustee, for the use and benefit of my (his) son Boyd 
MeNairy, and it is not qualified or restricted by the direc- 
tions as to the investment and expenditure of the accruing 
interest in the support and maintenance of the beneficiary 
during his life. This was for the preservation of the fund 
and is not a withdrawal of the bounty intended for the 
legatee, and when the directions were executed, the legacy 
became absolute. This construction is necessary to avoid 
an intestacy, which a testator is not supposed to contem- 
plate when disposing of his property, and still less when 
the intestacy would relate to a reversionary interest in a 
gift of personalty. This construction is in harmony with 
the current of judicial opinion in the interpretation of simi- 
Jar expressions, 

In Adamson v. Armitage, 19 Ves. 416, the testator gave to 
the legatee the balance of his account in the hands of a 
certain person “ with the interest thereon to be vested by 
my executors in the hands of trustees whom they shall 
choose and name, the interest arising therefrom to be for her sole 
use and benefit; and Stz WitttaM Grant held that the lega- 
tee was entitled to the absolute interest in the fund. 

So where the testator bequeathed to his daughter “one 
hundred and twenty pounds per annum, (that is to say) the 
interest of four thousand pounds of my three per cent con- 
solidated annuities,” and added, “it is my wish and will 
that the interest as it becomes due to be added to the prin- 
cipal till she attain the age of twenty-one years, except 
twenty pounds per annum to find clothes,” &.; 1t was de- 
cided that the bequest of the interest passed the principal. 
Stretch v. Watkins, 1 Mad., 258. 

Again it was held that a bequest of “the interest of the 
remainder (after all my just debts may be paid) I give and 
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bequeath to my mother, A.S. Wynne, for her life and at. 
her decease to Catherine Clough,” conveyed the principal. 
Clough v. Wynne, 2 Mad., 188. 

The case decided in this court, Donnell v. Mateer, 5 Ired. 
Eq., 7, proceeds upon the same principle. The legacy in 
contention was in these words: “TI leave three hundred dol- 
lars in the hands of my executors, to pay out to her (his 
daughter) as they see that she needs, if my estate will afford 
it;’ Rurrry, C. J., says: “The testator intended perhaps 
to entrust his executors with a vague sort of discretion, as 
to the time of payment, but not with the discretion of with- 
holding the payment altogether. The daughter had an ab- 
solute right to demand the whole sum at some time, and 
therefore it is a vested and transmissible legacy, and be- 
longs to the administrator.” 

Again, where the testator directed the emancipation of his 
slaves and their removal and settlement in Africa, and ap- 
propriated a portion of his estate to meet the expenses of 
such removal, and the residue of the appropriated fund not 
needed for that purpose was to be distributed among them 
when they reached the place of destination, and the slaves 
became free before the time designated for carrying this 
provision into effect, the court determined that the whole 
fund belonged to them, although they remained in the state. 
Whedbee v. Shannonhouse, Phil. Eq., 288. 

The couusel fer the appellant in support of the construc- 
tion which made an intestacy, cited a passage from 2 Roper 
on Legacies, 333, following the cases we have quoted from 
that author, in which he says: “If however from the nature 
of the subject, or the context of the will, it appears that the 
produce or interest of the fund was only intended for the 
legatee, the gift of the interest will not pass the principal.” 
The proposition, the correctness of which may be admitted, 
although no authority is referred to from which the precise 
meaning and extent may be ascertained, does not bear upon 
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the bequest adversély to the views we have expressed. Not 
only are there no words of limitation used to confine it to 
the life of the legatee, nor disposition of the reversion, but 
the early declaration in the clause clearly indicates the tes- 
tator’s purpose that Boyd should have the money absolutely, 
and this paramount interest must prevail. 

We therefore affirm the ruling of the court below in sus- 
taining the exception. This will be certified. 


No error. Affirmed. 


L. H. YEARGIN v. SUSAN SILER and others. 
Officer —Summons—Service by Coroner—Deputy. 


i, Where an official duty is judieialin its character, it is personal to the 
officer, and he cannet act by another, but where no diseretion or ju- 
dicial function is to be exercised. the officer may act in person or by 
another, 


2. The service of a summons by the coroner in a case where the sheriff is 
interested, being the discharge of a purely ministerial duty, may be 
made by a deputy of the coroner’s appointment. 


(fiowland ¥v. Thompson, 65 N, C., 110, cited and approved.) 


Morion to dismiss an action heard at June Term, 1880, 
of Wake Superior Court, before Gudger, J. 

Upon the facts set out in the opinion, the motion was 
allowed and the plaintiff appealed. 


Mr. Walter Clark, for plaintiff. 
Messrs. Gilliam & Gatling, for defendants. 


Dittarp, J. By the act of 1872-73, ch. 1, and other sub- 
sequent acts, {ie county of Wake has four regular terms of 
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Se re te es a es ry 


the superior court in a year, of which two are return terms 
for all original and final process in civil causes, to-wit, Fub- 
ruary and August terms, and by the aet of 1876-77, ch. 
85, §38, a summons issued more than ten days before its re- 
turn term, if executed within the ten days, is directed to be 
placed on the summons docket and continued to the nexs 
term of the court at which it shall be treated as if said next 
term had been the return term thereof. 

The plaintiff in this case sued out his summons from the 
clerk of Wake superior court on the Sth of August 1879, 
returnable to its proper return term in the same month, and 
more than ten days after Its issue, directed to the coroner of 
Macon county, who executed the same by one Alman, 
specially deputed by him for that purpose, on a day less 
than ten days before the return day. The summons when 
returned was entered on the summons docket at the August 
term, and the defendants then entered an appearance by 
marking the names of their counsel, and again at January 
term next after, the same entry of appearance by defendants 
was still on the docket. At the February term, 1880, which 
was the next regular return term after the return term 
named in the summons, the plaintiff filed his complaint, and 
then the defendants entered a special appearance on a motion 
to dismiss for insufficient service, and from the judgment of 
the court below dismissing the action, this appeal is taken. 

In this court it is urged as error in the judge below, that 
he held the service by the coroner by deputy to be insuffici- 
ent, and alsé in entertaining the motion to dismiss after the 
entry of a general appearance to the action. 

The only point necessary to be considered in the case is 
whether the coroner could execute the summons by a 
deputy against the sheriff who was a party to the action. 

Blackstone, in his commentaries, says, “the office and 
power of a coroner are, like those of sheriff, either judicial 
or ministerial, but principally judicial ;” and he further 
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says, that when just exception exists to the sheriff for 
suspicion of partiality, as being interested in a suit or of 
kindred to a party, writs to be executed should be directed 
to the coroner, who in such case acts as the sheriff’s substi- 
tute and ina purely ministerial character. 1 Blackstone, 348 
and 849, See also to the same effect Comyn’s Dig., Officer. 

The rule in matters judicial is delegatus non potest delegare, 
but in duties ministerial, the officer may act in person or 
by a deputy of his own choice and appointment. Broom’s 
Maxims, 806 to 809 and authorities supra. Where the duty 
is judicial in its character, it is personal to the officer and 
he cannot act by another, but where no discretion or judi» 
cial function is to be exercised, the officer may act in person 
or by another. The nature of the duty rather than the title 
of the officer seems to settle the question whether there may 
beadeputy. Abrams v. Erwin, 9 Iowa, 87; Whitford v. Lynch, 
10 Kansas, 180; Rowland v. Thompson, 65 N. C., 110. 

Hence it is that although a sheriff in some of his duties 
is a judicial officer and as such may not act by deputy, 
yet in the main his duties are merely ministerial, and .as 
to such it is implied, when not so provided by statute, that 
he may act by a substitute. And in accordance with this 
view the practice has been with us with reference to a 
sheriff. So likewise it is held in regard to the clerk of 
the court. He has powers judicial and also ministerial, 
and the rule is applied to him that he must act personally 
in the first class of duties but may by deputy in matters 
ministerial, Rowland v, Thompson, supra. 

We think the coroner in like manner has powers and 
duties of the double character in him, and that whenever 
he acts in the place of the sheriff in the execution of a sum- 
mons or other merely ministerial service, he may act by 
deputy just as the sheriff might, whose right so to act with 
the restriction above mentioned is conceded. The expres- 
sions of the law writers and decisions of the courts to the 
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effect that a coroner can not have a deputy apply, solely to 
judicial duties. 

When the coroner acts in the place of a sheriff in the 
ministerial duty of serving a summons, there is no reason 
nor precedent against his employment of a deputy, and to 
hold the contrary in some of the contingencies which may 
happen, such as the death or removal of the sheriff from 
office, it would be quite impossible for him in person to per- 
form all the duties, and the administration of justice would 
be retarded or denied. We think the existence of the power, 
when acting in place of the sheriff, to act by deputy in the 
service of process, though not expressed in terms, is implied 
in the following acts which refer to a coroner when acting 
in lieu of a sheriff: Bat. Rev., ch. 25, § 2; ch. 106, §§ 7 
and 24: ch. 35, § 87; ch. 17, § 78, and in Rev. Code, ch. 31, 
§§ 121 and 122. 

There is error in the jadgment of the court below in dis- 
missing the action, and this will be certified to the end that 
the cause may be proceeded with. 

Error. Reversed: 


STEPHEN WINBERRY ¥v. FRANCIS D. KOONCE, 


Consideration—Statute of Frauds—Assignment of Chose in 
Action— Measure of Damages. 


1, An executory agreement by one who holds a judgment constituting a 
paramount lien on land, to assign the same to another incumbrancex 
whose lien is subject to sucle judgment, and also to an intervening 
mortgage, is sufficient consideration to support a promise of the pro- 
posed assignee to pay therefor one third of the amount of such judg» 
ment. 
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2. The statute of frauds does not require that a judgment constituting 
a lien on land should be assigned by a written instrument, 


8. Anintent to sell by one party and an intent to buy in the other, at a 
price agreed, with such conduct as means that one relinquishes all con- 
trol of a chose tn action and the otnerussumes to regard it as his own, 
with notice to the debtor of what has occurred, constitutes an assign- 
ment and a constructive delivery of such chose so as to divest the as- 
signor of all his former ownership. 


4, While it may be desirable that the assignment of a judgment should 
appear of record, an entry thereof upon the reeords of the court ren- 
dering it, is not necessary to complete such assignment. 


5. In this case. the measure of the plaintiff’s damage is the contract 
price, one-third of the amount of the judgment. 


(Miller v. Hoyle, 6 Ired. Eq., 269; Hyman y. Devereux, 63.N. C., 624, 
cited and approved.) 


Civiz Action commenced before a justice of the peace, 
and tried on appeal at Fall Term, 1879, of OnsLow Supe- 
rior Court, before Eure, J. 

Judgment for plaintiff, appeal by defendant. 


Messrs, R. W. Nixon, A. G. Hubbard and Battle & Mordecai, 
for plaintiff. 
Messrs. Green & Stevenson, for defendant. 


D1LtaRD, J. The case was this: One Mills had a judg- 
ment docketed against W. M. Coston, which was a prior 
lien to any other on the landsof the debtor. Subsequently 
Coston executed a mortgage op his land to secure the credi- 
tors therein named, and that being duly registered became 
the second lien on the land, and after the registration of 
the mortgage the present plaintiff recovered two jastice’s 
judgments against Coston and had them docketed, whereby 
he acquired the third lien. 

In this situation the two judgment creditors, Mills and 
Winberry, issued executions, under one of which, the entire 
estate in the land, and under the other, only the equity of 
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redemption could have been sold, and when the property 
was being cried by the sheriff, the plaintiff as he alleges 
sold his two judgments to Koonce at the price of one-third 
of their amount, and the money not being paid, this action 
was brought to recover the agreed price. ‘The defendant 
by his answer denies any sale, executed or executory, of 
plaintiff ’s judgments to him at any price, and to settle the 
question of sale or no sale, the court submitted to the jury 
the issue: “Did plaintiff sell the judgments to defendant 
for one-third of their amount? and the jury in their ver- 
dict respond “ yes.” 

There was no exception to the admission or rejection of 
evidence, nor to any instruction to the jury, but as we un- 
derstand from the statement of the case of appeal, the case 
was treated in the court below asa verdict for the plaintiff 
subject to the opinion of the court upon certain points 
raised by the evidence, and so understanding it, we will 
proceed to consider the supposed errors of the judge in his 
conclusion thereon. 

1. It was contended by defendant that the assignment of 
the judgments to him, conceding it to be made, was no con- 
sideration on which the promise sued on could be supported, 
and that plaintiff, on that account and for the additional 
reason, that nothing had been received by him on said judg 
ments, could not recover. The right of plaintiff to recover 
in no manner depends on whether the defendant has or will 
over collect the judgments. Itis true that the plaintiff, by 
reason that his assignment does not pass the legal title to 
the judgments, occupies the relation of a sort of trustee to 
the defendant in the sense of being bound to allow the use 
of his name in actions at law for their collection and to 
take the proceeds, but that is ulterior to the consideration 
of the promise on which this action is brought. The prom- 
ise sued on isthe promise to pay one-third of the amount 
of the two judgments assigned, and the consideration 

29 
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is the assignment of the judgments on Coston. Anything. 
of value or advantage moving to the promisor from the 
promisee is in law sufficient to support a promise. It is 
obvious that the assignment made,if in manner sufficient. 
to enable defendant to have execution and all other neces- 
sary remedies for the collection of the judgments, (about: 
the manner of which: we need not at present consider) was: 
a valuable right, and in itself sufficient to support defend- 
ant’s promise, but besides, if had the effect to put the plain- 
tiff, the holder of the third lien on the land, out of the way 
as a competitor in the bidding, and thereby created to de- 
fendant the opportunity to buy at a less sum than he other- 
wise could have done. The assignment if made was under 
the rule a sufficient consideration, and so holding, the 
judgment of His Honor was not erroneous. 

2. Defendant insisted that the judgments were a lien on: 
land, and that the assignment, even if made, was void as 
amounting to a sale or transfer of interest in or coneerning, 
Jand, without a writing as required by the statute of frands :. 
The debt ascertained and adjudged. by the judgments was 
the principal,.and the lien they had on land was a security 
created by statute and only an incident, and the contract to 
assign the judgments was not within the statute of frauds. 
Contracts within the statute of frauds are contracts to sell. 
or convey lands or some interest in er concerning them, in. 
the party undertaking to alienate them, and they. were re- 
quired to be in writing signed by the party sought to be 
charged, upon the policy to prevent frauds and injuries.. 
There is nothing of the character of vendor or vendee in 
this transaction of assigning the judgments, and there can. 
be no necessity of a memorandum in writing to be signed 
by the plaintiff, for he has no interest in the land, but the 
judgment debtor only. It cannot be that a law enacted te 
protect against the frauds and injuries of witnesses in proy- 
ing gales of land, or interests in land, can be construed te 
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extend to and include judgment liens created by the law 
itself as an incident toa judgment. Being. an incident, it 
passes with a grant of the principal by mere operation of 
law. Miller vy. Hoyle. 6 Ired. Eq., 269; Hyman v. Devereuz, 
63 N. C., 624. 

3. The point was taken that judgment should be rendered 
for defendant, on the ground that what is called an assign- 
ment was incomplete and inoperative to pass any equitable 
right to defendant in the two judgments: It is unques- 
tionable, that while the judgments were assignable, they 
must have been assigned in such manner as to be legally 
sufficient to pass the equitable interest therein, or otherwise 
it would be but executory and the action could not be main: 
tained. No particular mode of assignment is prescribed or 
required. It may be done with or without writing, and in. 
any form of words, provided the intent to assign be clear 
and some act be done between the parties amounting to an 
appropriation, or a constructive delivery. Adams’ Eq., 54; 
2 Schouler on Personal Property, 676. An intent to sell by 
one and an intent to buy in the other, at a price paid or 
agreed to be paid, with such conduct or acts as means that 
the one resigns all future control of the chose, and the other 
assumes to regard it as his own, is an appropriation inter se, 
and on notice to the party who is to pay it, approximates a 
delivery of a chattel, and is then called a constructive de- 
livery, and thereupon the right of the assignee is perfected 
against any possible further control of the assignor. Adams’ 
Eq., 55; Schouler on Personal Property, 678. Now here. 
the jury find the sale of the judgments, and by the evidence. 
sent up as a part of the judge’s case, taking it most strongly 
against the appellant, the fact was that after the land was 
knocked down to the plaintiff, the defendant in execution 
of the agreement had the entry of the sale to plaintiff 
changed into his own name, and he then and there re- 
hearsed the terms of the trade and procured an indulgence 
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from tne plaintiff for the money which was to be paid him, 
until the next court. And herein there was plainly the 
assent of plaintiff to cease any further control of the judg- 
ments, and of defendant to hold himself to be owner, thus 
making in law an appropriation of the judgments to the 
defendant; and besides this, there was a recital before Cos- 
ton, the judgment debtor, of the sale and its terms, and 
therein the equitable interest of defendant was perfected as 
much so as by delivery in the case of a tangible chattel. 
We hold therefure that the assignment was executed and 
the equitable title passed. 

4. It was urged that the judgment docket stood in the 
name of the plaintiff and he still had control and therefore 
judgment should not be entered for the plaintiff: The 
answer is, it might be most desirable that the assign- 
ment should have been entered of record, but it was not 
necessary. It is enough if the assignment be made in 
‘such manner as to give defendant the right to go into court 
and have the aid of the court to enforce the judgments, 
upon any proof of ownership whether by record or other. 

5. Upon the point as to the measure of damages, the 
assignment of the judgments being determined to be a suf- 
ficient consideration, it is evident that the plaintiff was en- 
titled to recover the third of the jadgments as held by the 
court below. 

There is no error in His Honor’s rulings upon the numer- 
ous points made by defendant against the rendition of the 
judgment on the verdict of the jury, and the verdict must 
be affirmed. Let this be certified. 

No error. Affirmed. 
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W. TURNER, Admr., v. J. B. GAITHER. 
Infant— Necessaries—Ratificatron. 


1. A recovery cannot te had on a bond given by an infant to the admin- 
istrator of his insolvent father for money of the estate loaned to enable 
such infant to acquire a professional education, on the ground that the 
consideration of such bond was ‘‘necessaries’’ for the minor. 


2. An explicit acknowledgment by one after coming of age of a voidable 
indebtedness contracted in infancy is not asufficient ratification to ren- 
der the contract enforceable; there must be an express confirmation or 
new promise, voluntarily and deliberately made, with a knowledge 
that there is no existing legal liability, 


(Freeman v. Bridger, 4 Jones, 1; Hyman v. Cain, 3 Jones, 111; Jordan v. 
Ooffield, 70 N.C., 110; Alexander v. Hutchison, 2 Hawks, 535; Dunlap 
vy. Wales, 2 Jones, 381, cited and approved.) 


Civiz Action tried at August Special Term, 1879, of 
IREDELL Superior Court, before Gudger, J. 

The plaintiff declared upon certain notes under seal, and 
the defendant set up the plea of. infancy and statute of lim- 
itations, in bar of recovery. The letter (dated in 1876) re- 
ferred to in the opinion of this court and offered in evidence 
by the plaintiff to show that the defendant had ratified and 
confirmed the contracts made during his minority, is as 
follows: 


Messrs. W. Turner & Son: 

On a day not long since I received a letter from C. L. 
Turner saying he had papers in hand, in reply to which I 
will address father and son, and say I have no settlement 
to make with the son, but will deal exclusively with the 
father, or whoever settled the estate of A. B. F. Gaither, 
deceased. According to my memory, Mr. W. Turner has 
very small claims against me, as the principal of the note 
given him has been paid. The other papers are certificates 
merely showing that one J. B, Gaither received so much as 
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a part of his interest in A. B. F. Gaither’s estate, to be 
accounted for on final settlement—witnessed and signed by 
Dr. Foote. Over three years agoI told Mr. W. Turner I 
was ready to settle whenever he showed me (the oldest heir) 
what went with the effects of said estate. I say so still, and 
claim aright to know. Ido not say that Mr. Turner has 
acted dishonestly, but I want him to prove to me by show- 
ing accounts that he has acted honestly. I am not satisfied 
nor will I be until I see both sides of the books. If the 
estate was swept up by debts, show the facts and figures to 
me, then I will have no moreto say. Some of Mr, Tur- 
ner’s younger children hada good deal to say about the 
estate and especially the heirs. It gored me and I began 
to suspect. The first thing that ever made me surprised 
was aremark made in my presence, namely, that Colonel 
Campbell’s estate was wealthy, and when settled went as 
ours did. The James property at Olin was mentioned as 
belonging to estate, and worthless confederate money poked 
off on estate, and held and secured to administrator (that is 
the Olin property was). I have heard of good deal of dis- 
satisfaction also from Ward's and other estates. Mr. Mc- 
Cubbins told me of meeting Mr. Turner and advised set- 
tling it up, but was shocked with surprise when told that 
W. Turner refused to show what went with the effects of 
the estate, and said as did my legal counsel that the heirs 
ought to have been represented when the final settlement 
was made, in fact the heirs should have been sued for set- 
tlement, and not cram off the thing in the manner in 
which it was done. | 

Please answer the following questions: Is not an admin- 
istrator bound for the debts (that are due the estate) which 
he returns as good? If so, why was not William Gaither 
made to settle his debts as well as what mother bought 
at the sale, and was forced by threats and intimidations to 
sign a paper which she did not understand. Shame or you, 
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Mr. Turner. Close up every thing as near as you can, still 
there will be something unfinished. Ought not an admin- 
istrator to ‘know in two years how an estate will close? Did 
‘you not tell-me two years after father’s death that the chil- 
dren would get a thousand dollars and more apiece besides 
the land? Why was'the estate not represented on the trial 
‘of the Grant suit? What went with all the gold you re- 
ceived? Was it returned as gold, was it sold asit should 
‘have been ‘for one forty per cent that you charged me for 
the same gold I believe as late asthe fall of "69? What 
went with proceeds of first sale, second sale, and sale of real 
‘estate? What rent did you collect from William ‘Gaither, 
‘and did you make him refund the‘hundred dollars ‘he took 
from his ‘brother’s desk? Please give a list of the debts 
‘you paid. J have heard of only a few smail ones ‘being 
paid. Imust sooner or later see the records of A. B. F. 
4raither’s estate. Name the place and I will make my ar- 
rangements and meet you, W. Turner, with any one you 
may select to have a fair and square investigation, and do 
not-say as before that it ismone of my business what went 
with the estate. ‘You had no right to a cent from any of us 
aantil you showed us where our estate had gone. The law 
says not, and let us abide by the law. Come square to the 
point, business is business, let us settle im :a ‘business-like 
manner. (Signed by the defendant.) 
‘The other facts material to an understanding of ihe case 
are set out in the opinion of this ‘court. ‘Verdict and judg- 
ment for the plaintitl, appeal by the defendant. 


Mr. J. M, Clement, tor plaintiff. 
Mr. J. M. McCorkle, for defendant. 


Smitu, C. J. The action 1s brought on several notes 
sander seal and accountable receipts, all of which, except the 
note bearing date Octaber 30th, 1869, and a smallsum not 
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disputed, were executed during the minority of the defend- 
ant to the plaintiff, adininistrator of A. B. F. Gaither, his 
father. The defences set up in opposition to the recovery 
are infancy and the bar of the statute of limitations. Upon 
an account ordered and reported during the progress of the 
eause between the plaintiff and his intestate’s estate, 1t ap- 
peared that the assets had been administered and a large 
indebtedness still remained unsatisfied. The moneys for 
which the notes and receipts were given were used by the 
defendant in defraying his expenses in precuring a medical 
education in Philadelphia, and he had no other means than 
those furnished by the plaintiff for that purpose. The 
plain. iff insisted that the debt thus incurred was for neces- 
saries, and relied on a letter addressed to him by the defend- 
ant in June, 1876, eight years after he arrived at full age, 
as evidence to repel the bar of the statute and as a ratifica- 
tion of the contract. 

Several issues were submitted to the jury, and their re- 
sponses in substance are that the defendant was under 
twenty-one years of age when the contracts were entered 
into; the moneys furnished were necessaries; the statute of 
limitations is not a bar, and the defendant has since attain- 
ing majority ratified and confirmed the contracts. 

During the trial the defendant’s counsel asked the court. 
to charge the jury that “there is no. evidence tending to. 
show that the money furnished the defendant was for 
necessaries, the intestute’s estate being insolvent, and that 
money advanced or loaned was not tn itself within the 
meaning of the term necessaries, for which an infant can 
incur a binding obligation. 

The further instruction was also asked that the failure of 
the plaintiff to make his final settlement of the intestate’s. 
estate until 1874, eight years after the grant of administra- 
tion, let in the statutory bar to the accountable receipts and 
prevented a recovery on them. The court declined so to 
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charge and told the jury that the defendant’s letter 
“amounted to a ratification of the notes and claims given 
by defendant to plaintiff and also repelled the statute of 
limitations.” | 

There was judgment rendered on the verdict against the 
defendant and he appeals, | 

I. Were the moneys thus furnished and used in contem- 
plation of law necessaries for the infant and is his contract 
to pay therefor valid against him? ‘ Necessaries”’ are de- 
fined by Mr. Greenleaf to be “such things as are useful and 
suitable to the party’s estate and condition in life and not 
merely such as arerequisite for bare subsistence,” and he 
cites as illustrations of the proposition that regimentals for 
an infant member of a volunteer military company, a livery 
for a minor captain’s servant, a horse for an infant nearly 
of age, for exercise under a physician’s advice, have been 
held to be included in necessaries, while money lent to sup- 
ply them was not, unless actually used in their purchase. 
2 Greenleaf Tv., § 365. 

The doctrine with more strictness is thus laid down by 
Pearson, J.: The general rule is that the contract of an 
infant is not binding on him. The exception is that.an 
infant is bound to pay for goods sold and delivered to him, 
provided they are necessary for his support. Thisis put on 
the ground that unless an infant can get credit for necessa- 
ries he may starve, or, as it is expressed in some of the cases, 
an infant must live as well as a man; therefore, the law 
gives a reasonable price to those who furnish him with neces- 
saries ad victum et ad vestitum, that is for victuals and clothes. 
Lorp CoKE says, (Co. Lit. 172 a) “it is agreed by all the 
books that an infant may bind himself to pay for his neces- 
sary meat, drink, apparel, physic and other necessaries.” 
These last words embrace toarding, for shelter is as neces- 
sary as food and clothing. They have also been extended 
so as to embrace schooling and nursing (as well as’ physic) 
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while sick. In regard to the quality of the clothes and the 
kind of food, &e.,-a restriction is added that at must appear 
that the articles were suitable to the infant’s degree and es- 
tate.” It was accordingly held that timber for building a 
house of the value of $55 was not a necessary for which the 
defendant could be charged, although the house built was 
appropriate to his estate and station In society, and he had 
uo other. Freeman v. Bridger, 4 Jones, 1. 

The incapacity imposed upon an infant with the ex- 
ception as thus explained, extends equally to expenses 
incurred in acquiring a professional education, and more 
certainly to money loaned for that purpose, which, however 
desirable for those whose means will admit, are not, in the 
sense of the law, necessaries for which the infant may enter 
into a valid obligation, and we are not at liberty to enlarge 
the operation of the exception. In this ease the defendant 
had no estate whatever, and his expectation of deriving 
something from his father’s estate, encouraged, as it would 
seem from the form of the receipts, by the plaintiff himself, 
has proved fruitless. Hyman v. Cain, 3 Jones, 111; Jordan 
v. Coffield, 70 N. C., 110. 

II. Does the letter afford sufficient evidence of an intended 
ratification so as to bind the defendant to the fulfilment of 
the several contracts ? 

We are of opinion there is error in the ruling of the court 
upon this question also, and as to the effect of the evidence 
in sustaining the finding of the jury upon the second issue. 
“ There is a distinction ” says the learned author from whom 
we have before quoted, “between those acts and words 
which are necessary to ratify an evecutory contract and those 
which are sufficient to ratify an executed contract. In the 
latter case any act amounting to an explicit acknowledg- 
ment of lability will operate as a ratification; as in the 
ease of a purchase of land or goods, if, after coming of age, 
he continues to hold the property and treat it as his own. 
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But in order to ratify an executory agreement, made during 
infancy, there must not only be an acknowledgment of 
liability, but an express confirmation or new promise volunta- 
rily and deliberately made by the infant upon his coming 
of age, and with the knowledge that he is not legally liable. 
An explicit acknowledgment of indebtment, whether in 
terms or by a partial payment is not alone sufficient; for 
he may refuse to pay a debt which he admits to be due.” 
2 Greenleaf Evi. § 867. 

To the same effect are the rulings in this state as a few 
references will show: “An examination of the authorities 
applicable to this question” (ratification), says Taytor, C. 
J., in Alexander v. Hutchison, 2 Hawks, 585, “leads irresisti- 
bly to the conclusion that the law is in favor of the defend- 
ant, and that the jury ought to have received an instruction 
that nothing short of an express promise to pay, made by 
the defendant-after he had attained his age of discretion, 
would be sufficient to render him liable in this action.” 
HENDERSON, J., in an opinion in the same case uses similar 
language: “This is unlike the promise which revives the 
remedy when barred by the statute of limitations, where 
the bare acknowledgment of an unsatisfied consideration is 
sufficient; for in this case there must be a new promise, an 
actual responsibility assumed after arriving at full age;” 
and he adds, “anything either by words or acts which 
amounts to an assumption or promise of the debt 1s suffi- 
cient.” 

When the same case came again before the court (1 Dev. 
13) the Chief Justice, correcting the misapprehension of the 
judge who tried it in the court below, who instructed the 
jury if they believed the witness to find a verdict for the 
plaintiff, thus explains his former opinion: “It should, I 
think, have been left to thé jury to determine whether they 
would infer from the defendant’s behavior a clear and une- 
quivocal assent to and ratification of the contract. Any 
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act or conduct on his part, denoting a full assent of the 
mind and leaving nothing to doubt and conjecture without 
the utterance of any words, would be sufficient to warrant 
such an inference.” Hernprrson, J., taking the same view, 
remarks: “ When it is said that an implied promise will 
take a case out of the statute of limitations but that it re- 
quires an express promise, after full age, to bind a person 
to the performance of a contract, made during his minority 
all that is thereby meant is that in the first case the law will 
make the promise if there is an acknowledgment of a suffi- 
clent consideration ; in the latter case the party must make it 
himself.” 

So in Dunlap v. Wales, 2 Jones, 381, an infant who had 
purchased ‘and given bonds for two slaves, after reaching 
full age wrote proposing to return the slaves and pay half 
the debt, and added “if they will not accept the above offer 
I will have to pay them, I suppose, but I shall do so at my 
convenience, as it will be nothing less than a free gift on 
my part, the negroes being entirely worthless;” and it was 
decided that the defendant had not thereby rendered him- 
self lable. 

We have reproduced so largely from the opinions of the 
eminent judges who formerly presided in this court because 
they contain a clear and forcible presentation of the law on 
the subject. The letter produced falls short of these re- 
quirements, and still less authorizes an instruction that it 
is itself aratification. Without detaching single paragraphs 
which are supposed to involve an assumption of Hability, 
its tone is querulous throughout, complaining of misman- 
agement and waste of the assets as reasons, why the de- 
fendant was unwilling to pay the debts. Upon no fair and 
reasonable construction of the letter as a whole does it ad- 
anit a liability or assume the payment of the debt to be so 
declared to the jury. At most it was but evidence to be 
submitted to the jury and to be considered and weighed 
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with any other offered that might bear upon the question. 
While it may not have been necessary to pass upon the 
alleged confirmation, yet as the error was committed in 
answer toa refused prayer for an instruction and is thus 
presented for review in the appeal, and the decision of the 
point maj contribute to an early final settlement of the 
controversy, we have deemed it proper to dispose of that 
matter also. 

There is error and there must be a venire de novo, and it 
is so adjudged. 

Error. Venire de novo. 


THOMAS J. OSBORNE v. R.. 8. CALVERT and others, 


Arbitration—Award— Evidence, 


Arbitrators chosen to decide all matters in controversy between several 
late partners in trade, made the following award :—‘*We, the referees 
chosen to make a settlement between John Osborne and R. 8, Calvert, 
do make this settlement, to-wit: 


That Calvert is due Osborne on first settlement... . ce ee $325 00 
On settlement with Tom Osborne & Calvert... eseeesesseee 268 75 
TNtOVOSbssicsssissunnrevanvensvssesceenesassseedes teurdeaveven teedirvseaveteenteoann. 10-95 

(Signed by Arbitrators) 604 50 


Held, (1) That, with the aid of parol evidence to show upon what mat- 
ters the arbitrators acted, such award is not impeachable, either’ for 
uncertainty or for failing to pass upon all matters submitted, . 

(2) That parol evidence is admissible to show upon what matters arbj- 
trators acted. 


(Patton v. Baird, 7 Ired. Eq., 255; Blossom v. Van Amringe, 63 N. Cu 
65; King v. Neuse Mfg. Co., 79 N. Cs 360; Barretz v. Patterson, Tay., 
37; Carter vy. Sams, 4 Dev. & Bat., 182; ‘Stevens v. Brown, 82 N. C., 
460; Brown v. Brown, 4 Jones, 123% Walker v. Walker, 1 Winst., 259, 
cited and approved.) 
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Civit, Action tried at Spring Term, 1880, of IREDELL 
Superior Court, before Gilmer, J. 
Verdict and judgment for plaintiff, appeal by defendants. 


Mr. J. M. Clement, for plaintiff. 
Mr. J. M. McCorkle, for defendants. 


Smrry, C. J. The action is on an award made as alleged 
in the complaint and denied in the auswer, pursuant to an 
agreement of reference the terms of which are set out in the 
condition of a penal bond executed by all the parties to 
one John W. Weaver, as follows: 

The condition of the above obligation is such that sah ereas 
a certain matter of controversy has arisen between the 
above bounden about and concerning the dealings and 
mutual accounts, kept by and between themselves for the 
last several years; and whereas they have mutually agreed 
to refer and submit to the arbitrament and award ot John 
A. Stikeleather, J. W. W. Weaver and T. M. Gill, arbitra- 
tors indifferently named and chosen by and between them, 
and all things and considerations relating thereto; and itis 
agreed that the said arbitrators shall hear such statements 
of the parties and hear such evidence as they may deem 
proper, and make their award in writing and deliver it to 
the parties, provided it be made in writing and delivered to 
the parties at the time and place of making their award: 
Now therefore if the above bounden parties well and truly 
abide by, observe, keep and perform all and singular the 
agreements recited in this condition, then the above obliga- 
tion to be void; otherwise to remain in full force and effect. 

(Signed) J. E. Osborne, [seal,] 
T. J. Osborne, [seal, ] 
J. ©, Calvert, [seal, | 
R. §. Calvert, [seal.] 
Witness: J. W. Wilson. 
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The award rendered isin these words: We, the referees: 
ehosen to make a settlement between John Osborne and R.- 
3. Calvert do make this statement, to-wit: That Calvert is 
due Osborne on first settlement,..scccccscccssecrererees BOZO OO 


On settlement with Tom Osborne and Calvert,...... 268 75 
Interest,.....00+. Hieeuscoee LOTS 
$604 50 
(Signed) J. W. W. Weaver, 
J. A. Stikeleather, 
TF. M.. Gill. 


The instrument containing the terms and conditions of 
the reference is ineffectual as a bond, because all the con- 
tending parties are obligees and all are answerable for the 
default of each, so that the person to whom any sum may 
be awarded te be paid by another, is himself equally bound 
to pay it, and hence the. paying and receiving hand being 
ene and the same, the matter is adjusted without any pay- 
ment at all. In other words, the instrament has no legal 
operation for the security of any of the parties to the con- 
troversy proposed to be settled by the arbitration, and the 
obligee has no beneficial interest in what may be awarded. 
But the plaintiff and defendant have treated the recitals in the 
condition as evidence of their agreement and its provisions, 
and upon the issue as to the existence of such agreement the 
jury find in the affirmative, and no exception being taken, 
the enquiry into its validity as well as its terms is concluded 
by the verdict. 

The main contention is as tothe certainty and sufficiency 
of the award in form to embrace and determine all the 
matters referred, and the admissibility of extrinsic proof 
that such were considered and passed upon by the arbitra- 
tors. 

Two of the arbitrators were introduced by the plaintiff 
and were allowed after objection to testify, and proved the 
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following facts in connection with the making the award: 
The arbitrators met on the day when the agreement for sub- 
miszion was entered into, all the parties being present and 
on September the 28th,a few days thereafter, concluded 
their labors, made their award and delivered copies to each, 
They received and examined all claims presented, either 
individual or partnership, and heard the statements of the 
witnesses produced. The claims of the two original de 
fendants were presented by R. 8. Calvert, the present de- 
fendant, and among them one in favor of Calvert & QOs- 
borne. No claim wasoffered by James Calvert, the deceased. 
The arbitrators considered all the matters of account be- 
tween the parties. The plaintiff enquired of the witness, 
Gill, how many (if more than one) decisions were made, 
and in answer after objection stated that he acted when his 
associates differed, that the transactions of the firm engaged 
in manufacturing whiskey, and consisting of R. 8. Calvert 
and Thomas Osborne, the parties to the present action, and 
those of the firm engaged in making brandy, consisting of 
John Osborn and R. 8. Calvert, were distinct and separate. 
The defendant’s counsel asked the court to charge the 
jury: 
First. The award was upon its face uncertain and indefi- 
nite, and secondly, not co-extensive with the terms of submis- 
sion, and_for both reasons void. 
_ The court declined to give the instruction in these precise 

words, and charged the jury in substance that the award 
must be co-extensive with the agreement to refer, and if 
they believed upon the testimony of the witness that all 
disputed matters were considered and decided by the arbi- 
trators, full opportunity being afforded the parties to pre- 
pare for trial, and all the evidence was heard, and further 
that the Tom Osborne mentioned in the award is the 
present plaintiff, then the award was sufficient and other- 
wise not. ‘They were directed to disallow the item of in- 
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terest because it did not appear to which of the sums 
awarded it belonged. The jury rendered their verdict for 
the plaintiff and from the judgment thereon the defendant 
appealed. 

The only errors assigned are the refusal of the judge to 
direct the jury as requested and the admission of parol evi- 
dence to show what the arbitrators took into consideration 
and disposed of in their award, 

1. The form of the award is obnoxious to neither imputa- 
tion of uncertainty or of insufficiency. The testimony of the 
arbitrators.discloses the fact that there were two partnership 
accounts settled, in both of which the defendant.was a mem- 
ber, and that he was found to owe a balance in one settle- 
ment to his copartner, John Osborne, and in the other to 
his copartner, the plaintiff, and these sums are ascertained 
and awarded. The language used by the arbitrators is not 
very perspicuous, but in the favorable light in which 
awards are regarded, we think it is manifest the arbitrators 
intended, and such is the fair import of their award, to 
charge the defendant with the payment of $325 to John 
Osborne in the settlement of their partnership matters, and 
of $268.75 to the plaintiff in the settlement of theirs. 

It is also sufficiently comprehensive to meet the require- 
ments of the submission. It does not go intu details but 
embodies the results of the investigations they were required 
to make. No defect is apparent upon its face, and no mat- 
ters brought to the attention of the arbitrators over-looked 
or omitted. The field of enquiry was as large as the scope 
of the reference, and their duty appears to have been fully 
and faithfully performed. They are not required to report 
the particulars of their investigation, nor ought cae need-~ 
lessly to do so. 

In Patton v. Baird, 7 Ired. Eq., 255, at the dieu of the 
opinion, Pearson, J., makes this remark: “It may not be- 
amiss to add, arbitrators are no more bound to go into par- 

24 
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ticulars and assign reasons for their award than a jury are 
for their verdict. The duty is best discharged by a simple 
announcement of the result of their investigations.” The 
same observation is reiterated in the subsequent cases of 
Blossom v. Van Amringe, 63 N.C., 65, and King v. Neuse Mfg. 
Co., 79 N. C., 360. 

There are abundant precedents to support the complete- 
mess and validity of this award. Where the dispute was 
about the value of stock and goods which each party had 
received from a certain farm, and their keep and feeding, 
and also as to the proportion each should pay in making 
up a certain sum, and, upon a submission, an award was 
made directing the defendant to pay a certain sum to the 
plaintiff and the costs divided between them, it was held 
sufficient. Watson Arb., 190. 

An award upon a reference of a cause and all matters in 
difference that nothing was due is unobjectionable. Ibid. 
So where many different items of account or separate de- 
mands for money are presented, or where there are counter- 
‘claims, an award of a gross sum from one to the other will 
suffice. Morse Arb. and Award, 260. 

Where the submission is eenoral, an award of a specific 
sum will be presumed to be a full execution of the submis- 
sion; and if several specific matters are referred, if the 
award shows an intent to decide all, it need not mention 
then in detail. Jdid. 848-and 350, 

Awards are favorably considered and such construetion 
will be adopted when admissible as will give them effect 
rather than defeat them. Barretz v. Patterson, Tay., 87; 
Carter v. Sams, 4 Dev. and Bat., 182; Stevens v. Brown, 82, N. 
C., 460. 

If, The exception to the admission of evidence to show 
what matters were examined and determined by the arbi- 
trators is equally untenable. “Parol evidence is not only 
admissible,” says Pzarson, J..1n Brown v. Brown, 4 Jones, 
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123, “but necessary to show what matters the arbitrators 
acted on,” and the competency of such evidence is reasserted . 
in Walker v. Walker, 1 Winst., 259, 

We do not deem it necessary to protract the decision fur- 
ther.. There is no error in the rulings of the court and the 
judgment must be affirmed; and it is so ordered. 

No errer. Affirmed. 


J. D. T. WELLONS and others v. W. N. JORDAN. 
Practice— Description of Land— Will—Condition. 


%. Objections will not be heard for the first time in this court which, if 
made in apt time in the court below, might have been answered and 
removed. 


2. The court will not hold a description of land in controversy too in- 
definite to admit parol proof to identify it when such description calls 
for natural boundaries’ and the lines of adjoining proprietors, especti- 
ally, when the defendant admits in his answer that he withholds the 
possession of the land claimed by the plaintiffs. 


‘3. A testator devised certain lands to his grandson, he to take care of his 

father and mother during their lives, and to hold the aforesaid prop- 
erty his life-time, and if he should take care of his parents, &c, and 
have issue, said property to be theirs in fee at his death; but if he 
should die without issue, then it was to ‘‘descend” to the testator’s 
‘daughters in fee; 
Held, (1) That a due support of the parents of the devisee was nota 
‘eondition precedent to the vesting of the remainder in fee in his issue; 
(2) That even if such were a proper construction of the will, only the 
heirs of the testator could take advantage of the breach of the con- 
dition. | | 

'{ Meekins v. Tatem, 79 N. C., 546; Bank v. Graham, 82 N. C.. 489; State 
y. Secrest, 80 N. C., 450; Taylor v. Lanier, 3 Murp., 98; McNeely v. 
McNeely, 82 N. C., 183; Phelps v. Chesson, 12 Ired., 194, cited an 
approved.) 
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Crvin Action to recover land tried at Spring Term, 1879}, 
of Jonnston Superior Court, before McKoy, J. 

This action is for the recovery of land im possession of 
the defendant, who denies the plaintiff’s right and asserts 
title in himself. The cause was referred to E. W. Pou, who 
made three successive reports, two of which were set aside 
and to the last at spring term, 1879, the defendant put in 
several exceptions. 3. For uncertainty in the finding in 
regard tothe support furnished by the devisee, Harry, to’ 
his father and mother. 2. For the failure of the referee to: 
find that such support was not afforded us required by the 
testator ; and 3. For error in his conclusion of law that the: 
plaintifis were entitled to the land. The exceptions were 
overruled, the report confirmed, and from the judgment. 
rendered conformably thereto the defendant appealed. 


Mr. Duncan Rose, for plaintiffs. 
Messrs. G. V. Strong and A. M. Lewis, for defendant. 


SmirH, C. J. Fhe solution of the controversy mainly 
depends upon the construction of the following clause in 
the will of Shadrack Ingram, who died in 1829: 

“T Jend unto my grandson Henry (Harry) Ingram, two 
tracts of land containing one hundred acres each, lying on 
the south-side of Hannah’s creek, being on the road and 
on the head of Meadow branch, jotning M. Vinson, M. 
Allen and Hardy Lee’s land, and one hundred acres below 
the spring branch, joining William Allen’s land on the 
south-side of the creek, on satd creek between the Watery 
branch and Meadow branch, joining Wm. Lee, Hardy Lee, 
and the Allen lands, some under one hundred acres in it, 
and one negro boy, named Sam, two cows and two sows. 
Said Harry Ingram is. to take care of his father and mother 
and to support therr bodily needs, as: far as in his power, 
their life time, and to hold the foresaid property his: life- 
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time, and if he does take care of his parents and support 
them as above prescribed, and has issue, said. property shall 
be theirs and their heirs forever. But if he die without issue, 
then it shall descend te my daughters and their heirs for- 
ever, after a'bedily support for his father and mother their 
life time, if the said Harry Ingram should decease before 
they do.” 

The following facts are reported by the referee: The de- 
fendant is in possession of sixty-two acres of the devised 
land. At the death of the testator, his grandson Harry was 
seventeen years of age, and soon after Ambrose his father, 
and himself, built a house on the land, which was occupied 
by the family until 1833. In that year Ambrose and Harry 
eontracted te sell the tract known as “Sockery place,” to 
Nathan B. Alen, and the latter when he attained his ma- 
jority in October of that year, executed a deed of conveoy- 
ance therefer to Allen both understanding it to pass a life 
estate only. This was done.at the instance of Ambrose whe 
received in different articles most of the purchase money. 
Ambrose died soon after, and Harry, who while not lunatic, 
was of feeble mind, was net faithful in his attentions du- 
ring his father’s illness, but his father never suffered for the 
necessaries of life. About 1846-0r 1847, his mother, Sally, 
also died. Harry lived with her till his marriage and then 
moved into a house on the same tract, some four hundred 
yards distant, and occasionally worked on her farm. She 
owned land, slaves and other preperty and had the means 
ef comfortable subsistence. Harry did not take care of her 
and passed most of his time in childish amusements, but 
his life estate went mainly to the support and use of his 
parents. | 

Upon these facts the exceptions rest for support, and are 
mow to be considered. 

1. Upon the whele case, for want of proof of title the | 
glaintiffs cannot maintain their action.: This objection was 
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not made in the court below, nor the subject of investiga- 

tion by the referee. The dispute as to. title seems to have. 
been limited to the proper interpretation of the will of 
Shadrack Ingram, and his ownership of the land conceded. 

According to the settled practice, points first made in. this 
eourt, and which if taken at the trial, could have been per- 

haps fully answered and removed, will not be allowed, and 
cases on appeal are considered as prepared only to present 

such as were then taken and ruled. The cases. relied on,. 
Meekins. v. Tatem, 79 N. C., 546, and Bank v: Graham, 82 N. 

C., 489, do not sustain. the position for which they are cited. 

They simply declare that when upon the plaintiff’s own 

showing, that is, upon the case he: presents.in his complaint,. 
there is a want of jurisdiction, or cause of action apparent, 

the court will notice the objection and act upon it. But 

they do not establish the proposition nor warrant the infer- 
ence that every omission to state a fact, material to the right 

of recovery; is to be considered as if the fact did. not exist. 
Cases are made up to present exceptions and the decisions 

upon them and only such facts as are necessary to their being 

understood; and hence the propriety of the rule that ex- 
eludes from consideration all such as. were not taken in the. 
eourt below. State v. Secrest, 80 N. C., 450. 

2. The land is not sufficiently described in the will, nor 
in the complaint: The defendant recognizes.the identity of 
the land-claimed,. and in his answer “admits that he with- 
holds the: possession of the said premises” and asserts title 
thereto in himself. How could he say this unless he knew 
from the complaint what lands were demanded of him and. 
are claimed by himself? There seems to have- been no: 
controversy about the identity of the devised land as de- 
fined in the- will, of which that in the defendant’s occu- 
paucy forms part, and we cannot, from mere inspection of 
the will, undertake to determine that a description calling 
for various natural objects and lines of adjoining proprie- 
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tors, and located if the survey ordered, is too imperfect to 
admit of location by parol evidence. 

3. The devise to the plaintiffs, the issue of Harry, upon 
the condition precedent that “he does take care of his 
parents and support them,” fails for want of compliance 
with its requirements: We do not think the testator in- 
tended nor that the language employed expresses an intent 
that the limitation over to the issue of Harry was to be de- 
pendent upon his taking care of and supplying the bodily 
wants of his parents, since the further contingent remainder 
is given to the testator’s daughters only in the event that 
Harry “dies without issue,’ and not also for want of the 
care and attention enjoined and expected. At most it would 
be a charge on the estate, a personal obligation on the devi- 
see, as was held in Yaylor v. Lanier, 3 Muph., 98. As was 
said in McNeely v. McNeely, 82 N. C., 183, where the devise 
was to a son “by him seeing to her,” his mother, and it was 
contended that these words fettered and controlled the es- 
tate devised: “In the will now under consideration the 
words which give rise to the controversy ‘by him seeing to 
her’ are in themselves vague and indeterminate, and if an 
essential and defeating condition of the gift, would be very 
difficult of application. What is meant by seeing to the 
widow, and what neglects fall short of that duty? How 
much of personal care and attention in the son to the 
mother is requisite, and how is the dividing line to be run 
between such omissions as are, and such as are not, fatal to 
the devise? | a 

In Willard v. Henry, 2 N. H., 120, cited by defendant’s - 
counsel, the land was conveyed by the father to his son by 
deed in February, 1804 on condition that unless the son 
maintained both his parents and a brother in a specified 
manner, and cultivated the farm with care and fidelity, the — 
deed should become void as to the whole land during the 
life of the parents, and after their death, as to an undivided 
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half should continue void forever. In 1807 the father died 
and the widow repudiated the provision for her in the deed 
and took dower in the land. She died in 1818. In 1808 
the son sold and conveyed the land to the ancestor of the 
plaintiff in the action. Neither the father nor mother was 
maintained as directed in the deed, nor was the farm culti- 
vated in a husbandlike manner. The brother had been 
provided for. No entry for condition broken was made. 
The opinion of the court delivered by Woopsury, J., de- 
clares: “The parents being dead, the plaintiffs may recover 
one-half for the condition in relation to half; whatever may 
have been its validity, and however it may have been bro- 
ken, was not to operate after their decease. In respect to 
the other half, no re-entry or express claim to the premises 
is found; the plaintiff can therefore recover that also.” The 
reasoning and the conclusions are not inappropriate to our 
case. Who is to take advantage of a condition broken? 
Who to assert the right to the support? The parents have 
neither done so, and both are dead, as well as their son upon 
whom and whose estate this obligation was imposed. The 
charge to them ceases. The mother had a satisfactory main- 
tenance from her own estate, the father used the proceeds 
of the son’s sale of his life estate. The life estate itself is 
extinct, and the plaintiffs come in and take, simply because 
they are the issue of the life tenant, and such is the lan- 
guage of the will. If however such effect were to be as- 
eribed to the testator’s words as contended for the defendant, 
we are not prepared to say there has been that dereliction 
of duty and disregard of the conditions as to defeat the 
limitation over to the plaintiffs. 

But the defendants are in no privity with any of the par- 
ties interested under the will. They are simply wrong do- 
ers, raising issues between others who make none among 
themselves to quiet and confirm their own illegal occupa- 
tion. 
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“When any man” says Lorp Coxkn, “will take advan- 
tage of condition broken, if he may enter he must enter, 
and when he cannot enter, he must make claim, and the 
reason is for that a freehold of inheritance shall not cease 
without entry or claim, and also the feoffor or grantor may 
waive the condition at his pleasure.” 2 Coke, 536. 

The only person who could enter or make claim for non- 
performance of the alleged condition precedent to the vest- 
ing of the estate in the plaintiffs are the heirs at law of the, 
testator, and they assert no title thereto. Phelps v. Chesson, 
12 Ired., 194. 

There is no error, and the judgment is affirmed. 

No error. Affirmed. 


BANK OF STATESVILLE v. L. PINKERS & CO. 
Leading Question—Evidence— Usage—Judge’s Charge. 


1. The allowance of a leading question is not assignable for error. 


2. The usage of a particular bank, known and acted upon by its cus- 
tomers, may be proved to modify the general law-merchant, as appli- 
cable to such bank. 

8. It is not error for the court to caution the jury that they must find 
their verdict upon what is actually adduced in evidence, and not upon 
conjectures arising from a (seeming) withholding of the testimony of 
better informed witnesses. 

4, Where the appellant, sued as the drawer of a dishonored bill, con- 
tends that he did not intend, by an entry on such bill, to waive pre- 
sentment for payment, and the jury pass upon such question of fact, 
without exceptions as to the evidence thereon, this court will not re- 
view their finding. 

5, Where the drawer of a bill, sued thereon, admits in his answer that 
the same is the property of the plaintiff, he cannot thereafter be heard 

' to contend that the bill, being unendorsed, had no vitality as a con- 
tract and, hence, admits of no beneficial interest in the holder. 


(Vaughan vy. R, R. Co., 68 N. C., 11, cited and approved.) 
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Crvit Action tried at Spring Term, 1880, of [IREDELL 
Superior Court, before Gilmer, J. 

Judgment for plaintiff, appeal by defendants. 

Messrs. D. M. Furches, J. M. Clement, G. N. Folk and J. M. 
McCorkle, for plaintiff. 

Messrs, Reade, Busbee and Busbee, for defendants. 


SmitH, C. J. The action is brought against the defen- 

dants, the drawers of a bill which is in these words: 
“SraTEsvILiLe, N. C., Nov. 17, 1875. 

Sixty days after date pay to the order of ourselves seven 
hundred and seventy-six dollars, value received and charge 
the same to account of 
To Leederman Bros., L. Pinkers & Co. 

New York. $776.” 

On the face of the draft was written, “Acceptance waived. 
L. Pinkers & Co.” The draft was made and delivered to 
the plaintiff for an antecedent indebtedness and upon no 
other consideration than the specified forbearance. 

The defence, set up by the defendants, in opposition to the 
recovery, was the plaintiffs failure to present the draft at 
its maturity to the drawees for payment, and the discharge 
in consequence of such neglect. Two issues were prepared 
and submitted. the substance of the finding of the jury on 
which is that the draft was drawn and accepted with an 
understanding and agreement between the plaintiff and the 
defendants, that the draft should be held and not presented 
for payment, and that such presentation for payment was 
waived, 

1. During the trial before the jury the plaintiff put to one 
of its witnesses the following question: “Was there a gen- 
eral custom with the bank to receive papers fof discount 
without any purpose or practice on its part to present them 
tor payment? and if so, did the defendants know of it at 
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the time they delivered the draft?” The question and the 
affirmative response thereto were, on objection from the 
defendants, admitted. The objection to the reception of 
proof of the usage of the bank, and the defendants’ know- 
ledge of that usage is not put as it should be, upon any 
specific ground, and we only know upon what it rests from 
the argument. Its admissibility is contested here as being 
a leading question, and the testimony itself as incompetent 
to control or vary a well settled rule of mercantile law in 
vegard to negotiable paper. 

The objection to the form of the question as leading, is 
disposed of in the recent case of ..... beiaadoune Sevaeeesmnnteines 
recognizing the rule laid down by GREENLEAF that : ‘when 
and under what circumstances a leading question may be 
put, is a matter resting in the sound discretion of the court 
and not a matter which can be assigned for error.” 1 
Greenl. Ev., § 435; Moody v. Rowell, 17 Peck., 498, where the 
subject is carefully considered. 

The second ground is equally untenable. Proot of usage 
among banks in a particular locality has been allowed to 
modify the days of grace, as prescribed by the law-merchant, 
and to affect those dealing without, as was decided in Ren- 
mer v. Bank, 9 Wheat., 581, which, with a series of cases in 
the appended note, may be found in Red. & Big. Lead. 
Cases on Bills of Exchange, 297. 

So in Vaughan v. R. R. Co. 63 N. C., 11, the defendant 
was allowed to prove “a custom of the company at the 
Henderson depot to weigh, mark and book bales of cotton 
immediately after they were received for transportation,” 
upon a question of the reception of the plaintiff’s goods for 
transportation and to qualify its liability therefor. 

But the usage here is brought home to the defendants 
and enters into their contract with the plaintiff. Undoubt- 
edly the drawer and endorser of a bill may by express agree- 
ment dispense with conditions essential under the generak 
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law to charge him, and may in place of a contingent, as- 
sume a direct and absolute obligation asthe defendants are 
alleged to have done in the present case. 

2. The defendants’ counsel adverting to the absence of 
one Howell, with whom the conversation heard and testi- 
fied to by another of the officers of the bank, took place, 
and insisting upon a presumption that his examination 
would have been unfavorable to the plaintiff’s case, was 
interrupted by the counsel of the latter, and thereupon ad- 
mitted that the absent witness had been summoned and 
was too unwell to be in attendance at the trial. Adverting 
to this matter, the court instructed the jury “that they would 
be going outside the sphere of their duties, if they allow 
their verdict to be controlled by considerations based upon 
the non-introduction, as witnesses, of the defendants or of 
Howell, and that neither the jury nor the court knew what 
they would testify, if examined. The parties had gone to 
trial upon the evidence to which their attention had been 
called, and they must stand or fall by such evidence.” 

The charge contains a timely and appropriate caution to 
the jury, in view of what had occurred, and properly re- 
ealled their attention to the evidence upon which the ver- 
dict should be rendered. It is subject to no Just complaint 
and meets our full concurrence. 

The argument for the appellant in this court assigns sev- 
eral errors as apparent on the record, although not the sub- 
ject of exceptions In the court below. 

1. It is contended that the evidence adduced shows that 
a presentation of the draft for acceptance only was raised, 
and not its presentation at maturity for payment, and this 
appearing upon a fair construction of the case, the defendants 
are exonerated: The answer to this is furnished in the 
record itself. The answer avers that the defendants have 
never received notice of any demand on the drawees, or of 
their neglect or refusal “to pay said order” and that they 
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are thereby discharged. The case presented to tlrs court 
puts a construction on the answer as admitting the waiver 
of presentation for acceptance alone, and not a waiver of 
presentation for payment when the draft became due, on 
which the defendants’ liability depended. And so, an issue 
involving the point is submitted and passed on by the Jury. 
Their verdict is conclusive and no exception can be heard 
for the first time in this court to the want or insufficiency: 
of the evidence to support the finding. It would seem su- 
perfluous to repeat that we regard the cvidence, when sent 
up, as confined to the exceptions and intended only to illus- 
trate and explain them, and not as furnishing material for 
others to be taken in this court. The observance of this 
rule is essential to the just administration of the law be- 
tween suitors, and we are not disposed to relax it. 

It is again objected that the draft, being unendorsed has 
no vitality or force as a contract, and hence admits of no 
beneficial interest in the bank: The defence is not set up 
in the answer which in the second clause admits “ the exis- 
tence of the order” described in the complaint, and that 
they, the defendants, are informed and believe “the same is 
the property of the bank of Statesville, a corporation exist- 
ing under the laws of the state of North Carolina.’ This 
answer was put in before the bank became a co-plaintiff 
and is a recognition of property in the bank and its right 
to the money due on the draft, if the claim to a discharge 
upon the ground stated is not maintainable. But the ob- 
jection rests upon a misapprehension of fact. The defend- 
ants have not only drawn, but endorsed and delivered the 
bill, annexing to their endorsement a waiver of presenta- 
tion for acceptance, and although the endorsement is in 
biank, the plaintiff’s name could have been inserted at the 
trial as endorsee. As the exception then taken was remova- 
ble, it cannot now be entertained. 
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It must therefore be declared there is no error in the 

ruling of the court and the judgment is affirmed. 

No error. A firmed... 


H. O. SCOTT v. E. W. TIMBERLAKE, Adm’r, 


Principal and Surety — Exoneration — Bankruptcy — Counter 
— claim— Exemptions. 


4. The surety to an insolvent debtor cannot be compelled to pay a debt 
he owes his principal until he is relieved of the responsibility of surety- 
ship, and may retain what he owes, as a counter-claim against such 
principal or his assignee with notice, in a suit by such principal or as- 
signee on another note against the surety assigned the principal as a 
part of his exemptions in bankruptcy. | | 

2. This right of surety is not changed by the fact that the principal has 
been adjudged a bankrupt and had such note assigned to him as part 
of hisexemptions. The assignment does not impair the right of the 
surety when sued by the principal to avail himself of his equitable 
set-off or counter-claim; for the exemption is only of the excess be- 
yond the claim of the surety for indemnity. 

«Williams v. Helme, 1 Dev. Eq., 151; Battle v. Hart, 2 Dev. Eq,, 31; 
Nelson v. Williams, 2 Dev. & Bat. Eq., 118; Mast v. Raper, 81 N. C., 
330; Walker v. Dicks, 80 N. C., 263; Carr vy. Fearington, 63 N.C., 
560; Steadman v. Taylor, 77 N. C., 184, Ferrer v. Barrett, 4 Jones 
Eq., 455, cited and approved.) 


Crviz Action tried at Spring Term, 1880, of FRANKLIN 
Superior Court, before Seymour, J. 

The court adjudged upon the facts agreed on that the 
plaintiff recover, and the defendant appealed. 


Messrs, J. B. Batchelor and L. C. Edwards, for plaintiff. 
Messrs. Davis & Cooke and HE. W. Timberlake, for defendant. 
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Situ, C. J.. The plaintiff holding the note described in 
his complaint, then over-due, on February 19th, 1876, was 
duly declared a bankrupt, and a few months thereafter ob- 
tained his discharge. At the date of the proceeding, and 
before, the plaintiff was indebted to Caroline Bullock by 
note to which the intestate was a surety, still remaining 
unpaid in the sum of one thousand dollars, and has become 
and is wholly insolvent. 

The defence to the action is founded upon the continuing 
liability of the estate as surety for the plaintiff, and the 
right of the defendant to retain the indebtedness of his in- 
testate as an indemnity against loss, an equity not displaced 
or impaired by the proceedings in the bankrupt court. 
This is the point presented in the appeal. 

The surrender of the note in the schedule of the bank- 
rupt’s effects, and its designation by the assignee to be re- 
tained as exempted property of the bankrupt, may be left 
out of view in considering the effect of the discharge upon 
the relations of the parties, because the property in the note 
remained in the plaintiff, unchanged and unaffected by that 
proceeding. The act of Congress, in express terms, declares 
that “in no case shall the property hereby excepted pass to 
the assignee, or the title of the bankrupt thereto be im- 
paired or affected by any of the provisions of this title.” 
Rev. Stat. U.S., § 5045. 

The note, remaining with the plaintiff, is undoubtedly 
subject to any and all equitable defences or counter-claims 
that existed before the commencement of the proceeding in 
bankruptcy, and would be available equally in an action 
brought by him or his assignee. But as the discharge ex- 
tinguishes the liability of the plaintiff as principal on the 
debt, and to the action of the surety who may pay it for 
reimbursement upon the promise implied by their relations, 
so neither can the plaintiff ’s recovery be resisted, according 
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to the argument for the plaintiff, by a defence which as- 
sumes that such liability still subsists. 

There can be no question that the intestate paying the 
debt as surety would be barred, as would the creditor her- 
self, of any action against the discharged bankrupt, to en- 
force either form of liability, for the sufficient reason that 
he is wholly exonerated from the debt. Sec. 5070. But 
this principle does not apply to the facts of the present case. 
The contingent liability of the surety to an insolvent prin- 
cipal isin the view of a court of equity a debt itself, and 
as such a set-off against an indebtedness to the principal. 
The note, whether retained or assigned after maturity, con- 
tinues subject to the defence, and the equity of the debtor 
is not severed or extinguished by the discharge. Itisa 
well settled principle that the surety to an insolvent debtor 
cannot be compelled to pay a debt he owes his principal, 
until he is relieved of the responsibility of suretyship, and 
may retain what he owes as a fund for his own indemnity 
and protection. The rule is thus settled by HenpErson, J, 
in Williams v. Helme,1 Dev. Eq., 151: “The equity of the 
plaintiff arises from the insolvency of Helme. The right 
of the latter to assign the judgment was lost when he be- 
came unable to exonerate the plaintiff from the thraldrom 
in which he was placed on account of the suretyship, when 
Helmie became unable to reciprocate the act which he re- 
quired Williams to perform. I do not know a plainer 
equity.” 

In like manner Rurrin, J.,in Battle v. Hart, 2 Dev. Eq., 
31, declares: “The bill alleges and the answer admits that 
at that time Barnes was also insolvent, and the plaintiff was 
surety for him. Upon the direct authority of Willams v. 
Helme, founded on the clearest principles, the plaintiff had 
then the right of getting any funds of Barnes he could, and 
retaining them for his indemnity, and he may thus retain 
against an assigneesdin equity for value and without notice 
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A surety in such a situation is a creditor, and the subse- 
quent assignee only succeeds to his assignor’s rivhts and 
subject to the equity of the surety which is prior. 

The doctrine is asserted in numerous other cases. Nelson 
v. Williams, 2 Dev. & Bat. Eq, 118; Mast v. Raper, 81 N.C., 
830; Walker v. Dicks, 80 N. C., 268. The latter case which 
is directly in point establishes the proposition that a surety 
before suffering loss may use his liabilities as such, as an 
equitable counter-claim or set-off avainst a debt he owes his 
insolvent principal, and this as well against the assignee of 
an over-due debt as against the assignor himself. 

The transfer by operation of the assignment of the claim 
to the assignee in bankruptcy, does not obstruct or defeat 
this right of the debtor, and the former can only acquire 
such interest as the creditor then possessed, and his recovery 
is restricted to the excess of the sum due on the face of the 
note, if any, over the value of the equitable counter-claim. 
The discharge does not defeat an equity thus adhering to 
the note, and following its transfer, but operates upon the 
relations existing between the bankrupt and his credi‘or as 
to a farther accountability for the debt. Carr v. Feariagton, 
63 N. C., 560; Steadman v. Taylor, 77 N. C., 134. 

The fact that the note is part of the plaintiff’s exempted 
property, of which he cannot be deprived by any coercive 
legal process, does not impair the debtor’s right, when sued, 
to avail himself of his recognized equitable set-off or coun- 
ter claim, for the exemption is of the excess only, and this 
excess is, by law, placed beyond the reach of creditors. 

- The point was made by Mr. Batchelor, and pressed with 
much earnestness in his argument that under section 101 
of the code, no independent suit could be brought to en- 
force such a counter-claim, and therefore it is inadmissible 
to defeat an action or diminish a recovery. We do not ac- 
cede to the correctness of the proposition. There are many 
defences, such as payment, accord and satisfaction,.and the 

25 
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like, which may be used to defeat, but not to sustain an ac- 
tion. But can no action be brought to enforce the defend- 
ant’s equity? The contrary was held in Ferrer v. Barrett, 
4 Jones Eq., 455, where Rurrin, J., uses this language in 
answer to a similar objection: “The demurrer rests on the 
position that Ransom could not maintain an action against 
Barrett on their original relation of principal and surety, 
until damnified by the payment of the debt, and by conse- 
quence, that he could not have an action against the parties 
on the bond given to him as a counter-security. The first 
part of the proposition is true in reference to an action at 
law; but itis not true with respect to relief in this court. 
It is the established doctrine in equity that a party, after 
the debt has become due, may upon the plea of quia tumet 
file his bill against the principal and the creditor, to compel 
the former to make and the latter to accept payment.” 

The rule applies with greater force when the creditor and 
principal are the same person, and the adjustment can be 
‘effected by the application of one indebtedness to the ex- 
tinguishment of another between the same parties. The 
defendant’s equity in the present case is confined fo his ex- 
oneration from the plaintiff’s demand, and when he pays 
the residue ‘of his surety-indebtedness, he will have no re- 
dress upon the plaintiff for reimbursement, since this lia- 
bility comes under the operation of the discharge. : 

It must be declared that there is error, and a non-suit is 
ordered according to the case agreed. 

Error. | ‘Reversed. 


- 
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W. D. FARMER v. JERE BATTS and others. 


Specific Performance— Lvidence. 


Where a ‘contract to convey land describes the same as “‘one tract con- 
taining 193 acres, more or less, it being the interest in two shares, ad- 
joining the lands of J. B., E. 0. and others.” 


Heid, That the description is not too indefinite to admit parol evidence 
to identify the land. 


{Murdock v. Anderson, 4 Tones Eq., 77; Allen v. Chambers, 4 Tred. Eq., 
125; Cappsv. Holt, 5 Jones Eq., 153; Grier v. Rhyne, 69 N. C., 8465 
Dickens vy. Burnes, 79 N. C., 490; Edmundson v. Hooks, 11 Ired., 373; 
Robeson y. Lewis, 64 N. C., 7384; Smith vy. Low, 2 Ired., 457; Blaneh- 
ardyv. Blanchard, 3 Ired., 105; Morrisey v. Love, 4 Ired., 38; Ward v. 
Saunders, 6 Ired., 382; Carsonv. Ray, 7 Jones, 609, cited, distinguished 
and approved.) 


Civit Action for specific performance of a contract tried 
at March Special Term, 1880, of Witson Superior Court, 
before Avery, J. 

The plaintiff submitted to a nonsuit and appealed. The 
facts are stated in the opinion of this court. 


Mr. George V. Strong, for plaintiff. 
Messrs. Connor & Woodard, for defendants. 


Smitu, C.J. The plaintiff seeks to enforce against the 
defendants, as assignees with notice of his equity, the spe- 
cific performance of an executory contract entered into by 
William Dixon in the words following : 

“Received of W. D. Farmer fourteen hundred dollars in 
full payment of one tract of land containing one hundred 
and ninety-three acres, mere or less, it being the interest 
in two shares, adjoining the lands of James Barnes, Eli 
Robbins and others. This 25th day of January 1864. 

(Signed) Wm. Drxon.” 
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On the trial of the issues and with a view to locate and 
identify the land described, the plaintiff proposed to show 
that a tract of land, adjoining the lauds of James Barnes, 
Eli Robbins and others was known as one in which William 
Dixon claimed two shares, and there was only one tract 
answering to this description and estimated to contain one 
hundred and ainety-three acres. The evidence, being ob- 
jected to, was excluded on the ground that the words of 
description in the contract were too iudefinite to authorize 
the introduction of testimony for the purpose of identifica- 
tion. In deference to this ruling the plaintiff submitted to 
a non-suit and appealed. 

Many cases have been before the court where it has been 
necessary to decide upon the sufficiency of a description 
contained in a written instrument to admit of extrinsic 
evidence to locate the land, a brief reference to which may 
aid us in determining the validity of the present instru- 
ment. The following words of description have been held 
too indefinite to admit the specific enforcement of the con- 
tract or to allow the operation of a deed of conveyance: 

“One house and lot in the town of Hillshoro.” Murdock 
v. Anderson, 4 Jones Eq.. 77. “A certain tract of land lying 
on Flat river, including Taylor Lewis’ spring house and lot, 
&c., and adjoining the lands of Lewis Daniel, Womack and 
others.” Allen v. Chambers, 4 Ired. Eq., 125. “A tract of 
land lying on the north side of the Watery branch in the 
county of Johnston and state of North Carolina, containing 
one hundred and fifty acres.” Capps v. Holt, 5 Jones kq., 
158. “A certain piece of Jand in the county and state 
aforesaid, adjoining the lands of S. J. Suggs and M. H. 
Rhvne and others, supposed to contain thirty or thirty-five 
acres.” Grier v. Rhyne, 69 N, C., 346. “One tract of land 
lying and being in the county aforesaid, adjoining the lands 
of John J. Phelps and Norfleet Pender, containing twenty 
acres, more or less.” Dickens v. Barnes, 79 N. C.,490. “The 
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defendant’s lots at Nahunta depot.” Ldmundson v. Hooks, 
11 Ired., 373. “Also seven hundred and fifty-two acres of 
land including the land I now live on and adjoining the 
same,” held to be inoperative except as to that whereon he 
resided. Robeson v. Lewis, 64 N. C., 784. 

The following have been deemed sufficient: “Three tracts 
of land, the House place, the Lynn place and the Leonard 
place, containing four hundred acres, more or less.” Snuth 
vy. Low, 2 Ired., 457. “Levied on the iand of Norh Blanch- 
ard joining the lands of J. H. Blackmore, Reuben Blanchard 
and others.” Blanchard v. Blanchard, 3 Ired.,105. “Levied 
on land supposed to be upwards of one hundred acres where 
Richard Heath lives on.” Morrisey v. Love, 4 Ired, 88. 
“Levied on the lands and tenements of Isham Doby adjoin- 
ing the lands of Allen Newsom, Clairborn Newsom, and 
others.” Ward v. Saunders, 6 Ived., 3882. “My house and 
lot in the town of Jefferson in Asi:e county North Carolina,” 
the grantor having but one such in the place. Carson v. 
Ray, 7 Jones, 609. 

Looking to adjudieations in other-.states we find the fol- 
lowing descriptions of the subject matter of the contract, 
with the aid of extrinsic evidence, to have been held suf- 
ficient: An agreement to “furnish water out of the mill 
dam sufficient to carry the fulling-mill and carding ma- 
chine at all times except in drought in summer and the 
usual times of freezing in winter, and at all times te have 
such a share as is sufficient to carry one wheel when either 
of the wheels of the grist mill and saw mill are running,” 
was supported in Fish v. Hubbard, 21 Wend., 651. Deliver- 
ing the opinion Cowen, J.. remarks: “If it were in proof 
that the donor or grantor owned one mill dam, one carding 
machine and one fulling-mill and no other property of that 
description at the date of his will or deed, ought we to hesi- 
tate in saying that he intended to pass such property? or 
should we say that possibly he intended some property of 
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his neighbor or neighbors answering a similar description.” 
So a receipt of “fifty dollars in part payment of a house and 
lot of land situated in Amity street, Lynn, Mass; the full 
amount is seventeen hundred dollars;” the defendant being 
shown to own no other real estate on that street, except the 
lot, was declared to be binding and a specific performance 
enforced in Hurley v. Brown, 98 Mass., 545, and the court 
say: “The presumption is strong that a description which 
actually corresponds with an estate owned by the contracting 
party is intended to apply to that particular estate although 
‘couched in such general terms as to agree equally well with 
another estate which he does not own.” In the subsequent 
case of Mead v. Parker, 115 Mass., 413, where the writing 
was in these words: “This is to certify that I, Jonas Parker, 
have sold to Franklin Parker a house on Church street for the 
sum of fifty-five hundred dollars,” the court held that evi- 
dence was competent.to show what house the defendant 
owned on Church street and decreed specific performance 
of the contract, remarking as follows: “The most specific 
and precise description of the property intended requires 
some proof to complete its identification. A more general 
description requires more. When all the circumstances of 
possession, ownership and situation of the parties, and of 
their relation to each other and the property, as they were 
when the negotiation took place and the writing was made, 
are disclosed, if the meaning and application of the writing, 
read in the light of those circumstances, are certain and 
plain, the parties will be bound by it as a sufficient written 
eontract or memorandum of their agreement.” “Every 
valid contract,” says Mr. Fry, in his work on speeific per- 
formance, sec. 209, “must contain a description of the sub- 
ject matter, but it is not necessary it should be so described 
as to admit of no doubt what it is, for the identity of the 
actual thing and the thing described may be shown by ex- 
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trinsic evidence.” To the same effect Pomeroy on Contracts, 
§ 90, note. 

The rule relating, to the admission of parol evidence is, 
that when not upon the face of the writing, but in its ap- 
plication, there are more persons than one, or more things 
than one, it may be shown which person or which thing was 
intended, by any evidence competent to establish the fact. 
Wigram on Wills, Prop. 7; Greenl. Ev., § 288. 

Referring now to the description in the contract before 
us, let us see what are the particulars by which it is at- 
tempted to be defined and identified. 

It is a single tract of land, with an area of one hundred 
and ninety-three acres, more or less, bounded by and com- 
prised within the lines of James Barnes, Eli Robbins and 
others, unnamed, wherein the contracting party professss to 
own and undertakes to convey two shares. Now suppose a 
tract of land fitted to all these requirements and conditions 
can be found, and no other can be, would not the proof sat- 
isfy any reasonable mind that this was the land intended ? 
and if so, 1s it not competent to ascertain and identify the 
subject matter of the contract and make it effectual ? 

It is often difficult to define in exact terms where land is 
the subject of an executory or executed agreement, and 
whenever practicable, the maxim, magis valeat quam pereat 
should be applied and prevail. Whether satisfactory evi- 
dence would have been given the jury, we are not to con- 
sider; the question is, does it not belong to them to decide 
whether the object can be identified by competent proof, 
and whether the description is upon its face so palpably de- 
fective as to be incurable by any evidence. 

The recent case (Diekens v. Barnes, supra,) is much more 
vague in its language, as it contains only quantity, and re- 
fers to but two adjoining owners, whose lines are not said 
to enclose the tract. It is apparent in this deed that no 
lard is enclosed, and the words used to define its location 


892 IN THE SUPREME COURT. 
FARMER %. BATTS. 


are vague and insufficient to identify any tract upon which 
the conveyance can operate. The uncertainty upon the 
face of the instrument rendered it void, as in the descrip- 
tion of the lot in Hillsboro, there being nothing to distin- 
guish it from other lots. | 

We think the case of Blanchard v. Blanchard, supra, is an 

authority, very strongly in support of the proposition that 
the description of the subject matter of the contract is not 
as fatally defective as to be so declared by the court and 
withdrawn from the jury. The only unfavorable ditference 
is in the designation of the land as that “of Noah Blanch- 
ard ” while here the assertion of title in the vendor is not less 
unequivocally involved in the very act. of disposing of it 
as his property. 
But it is urged that the cases referred to by the plaintiff’s 
counsel were allof levies under a statute which requires the 
officer to designate “the lands and tenements he has levied 
on, where situate, on what water course and whose land it 
adjoins,” (Rev. Code, ch. 62, § 16) and exceptions were taken 
to such as were not thought to conform to the act. But the 
holding has been that any description that identifies the 
Jand is sufficient and in compliance with the law. 

We think in the present case the Judge erred in with- 
drawing the enquiry from the jury, and: that under proper 
instructions as to what proof were necessary, he should have 
left the determination of the question to them. We feel 
disposed to uphold contracts, entered into, drawn often 
by persons unaided by a legal adviser and not careful and 
precise in the use of language, when there is a reasonbly 
sufficient description of its subject, and to give effect to 
what was intended but is not very clearly expressed. 

Non-suit must be set aside and a new trial ordered. Let 
this be certified. | 

Error. | Venire de novo. 
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R. McCASKILL and others v. J. W. LANCASHIRE. 


Partnership Assets—Supplementary Proceedings— Equitable 
Interests, 


1. The equitable interest of a partnership under acomtract to convey 
land to the firm may be subjected to the partnership debts by proper 
proceeding against the surviving partner, 


2. The equity of a debtor to have a conveyance of realty from a third 
person can be reached by the creditors only by civil action, and not by 
proceedings supplementary to execution, 


8. ‘Che heirs of deceased partners are not necessary parties to an action 
to subject the real property of the firm to the claims of its creditors. 


(Simmons v. Spruill, 3 Jones Eq., 9; Hoppock v, Shober, 69 N. C.. 153; 
McKeithan v,. Walker, 66.N. C., 953; Hutchison v. Symons, 67 N. C.,, 
156: Waugh vy. Mitchell, 1 Dev. & Bat. Eq., 510; Rand v. Rand, 78 
N. €., 12, cited; commented on and approved.) 


Crvit Action tried at Fall Term, 1879, of CUMBERLAND 
Superior Court, before Seymour, J. 

The defendant filed a demurrer to the complaint, which 
was sustained and the plaintiff appealed. The facts are 
embodied in the opinion of this court. 


Messrs. Hinsdale & Devereux, for plaintiffs. 
Mr. B. Fuller, for defendant. 


DinuaRD, J. The plaintiffs being creditors of the debtor 
partners trading under the name and style of J. W. Lanca- 
shire & Co., in November, 1870, after the death of W. H. 
Morehead and Melvin Lowery, two of the firm, recovered 
two judgments against J. W. Lancashire as surviving part- 
ner,one in a justice’s court for two hundred dollars and 
the other in the superior court for a large sum, both of 
which were docketed in the county in which the lands de- 
scribed in the complaint are situate. 
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The object of the action ts to have a certain alleged equi- 
tabie interest or estate of J. W. Lancashire & Co, in the 
\ands described in the complaint, which cannot be sold 
under an ordinary exccuiion, defined and adjudged by the 
court, and to have the same applied to plaintiffs’ judgment as 
being assets of the late firm, and in order to understand the 
points presented for our determination, it will be material 
to make a concise statement of the facts: 

In 1866, J. W. Lancashire & Co., all the members of the 
firm being then alive, contracted to purchase the lands from 
the defendant, A. G. Thornton, at the price of $3,500, on 
the terms that they were to pay $1,000 cash down, and give 
their note for $2,500 to cover the balance, and the said 
Thornton was to convey the land at once. 

The purchasers performed the contract on their part by 
making the cash payment and giving their note for the de- 
ferred instalment, and the said Thornton attempted to per- 
form his part of the contract by executing what he and his 
grantees took to be a deed sufficient in form and substance 
to pass the estate, but the same was in fact inoperative to 
pass the legal title for want of a seal to it. 

J. W. Laneashire immediately went into possession of the 
land, and used the same as partnership property, and hav- 
ing the instrament executed to them, they had every confi- 
dence that their title was good. 

While matters stood thus, the land was levied on under 
an execution in favor of Hinsdale as the property of A. G. 
Thornton, and sold by the sheriff and title made to the pur- 
chaser, who bought with notice of the equities of J. W. 
Lancashire & Co., and just before the sale, the said Thornton 
went into bankruptcy and surrendered the note for $2,500, 
which 1s now in the hands of his assignee, D. G. McRae. 
Since the discharge of Thornton under the bankrupt act, 
he has acquired by deed the title of the purchasers at sher- 
iff’s sale under the Hinsdale execution. 
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The record states that the question of bankruptcy was 
stricken out and then follows the entry, “ Demurrer sus- 
tained and appeal by plaintiffs.” 

Putting out of the case all the allegations connected with 
the going into bankruptcy of A. G. Thornton and his final 
discharge, we have upon the demurrer the following legal 
questions: , 

1. Are the facts sufficient in law to entitle the plaintiffs 
through the equity of J. W. Lancashire & Co. or the sur- 
vivor of the members of the firm for a title as against A. G. 
Thornton, to require of the court to adjudge between that 
equity and the supposed eonflicting equity of Thornton to 
retain the legal title until the outstanding $2,500 of the 
purchase money is paid, and another equity in him supposed 
to consist in his new legal title acquired from the purchaser 
at sheriff’s sale under Hinsdale’s execution. 

2. If such equity may be asserted by plaintiffs, may it be 
done by independent action in the superior court, or must 
it be by proceeding supplementary to execution before the 
clerk in whose office their judgments are docketed. 

3. If the remedy by action in the superior court be proper, 
then can plaintiffs proceed without making parties to the 
action the heirs of Morehead and Lowery, the two deceased 
members of the late firm of J. W. Lancashire & Co. 

The instrument executed by Thornton to the members of 
the firm of Lancashire & Co. at the time of the purchase, 
though not effectual to pass the title, had at least the effi- 
cacy of a memorandum in writing sufficient under the 
statute of frauds to enable the Intended grantees to compel 
a correction of the same or the re-execution of a proper con- 
veyance to them, and on a suit brought for that purpose, 
the correction or the execution of a new deed would have 
been decreed notwithstanding the non-payment of the 
$2,500 bond, because, under the contract, the deed was to 
have been made before the payment of that sum, and un- 
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less there was some equitable ingredient to prevent, the de- 
cree would have been made. Adams’ Eq., 169; Simmons v. 
Spruill, 3 Jones’ Eq., 9. In our state the vendor’s lien does 
not exist as in England, but in place of it, the title retained 
is the only security to the vendor, and if he part with the 
title, then the purchase money is on the personal responst- 
bility of the vendee, and in the case of an inoperative con- 
veyance, as in this case, as the title was not intended to be 
retained, the court would, as a general thing, decree the in- 
strument to be made perfect as it was to have been. Ad- 
ams’ Eq., 128; Simmons v. Spruill, supra. But on applica- 
tion to a court of equity for correction or re-execution in a 
case like this, where a portion of the purchase money is 
unpaid, it is not a right compulsory on the court to grant 
it, but it is a matter within the sound discretion of the court 
to grant the relief prayed without or with a prepayment of, 
or liability for, the unpaid purchase money, as the events 
may or may not render it unjust to decree performance 
of the contract in specie as it was originally made; and 
whether in this case, there be or be not any events suffi- 
cient to justify the court to hold the equity of the plaintiffs 
as subject to the prior payment of the purchase money still 
outstanding, the court below has not said, and therefore we 
are not called upon to express an opinion. 

Seeing then that the firm of Lancashire & Co. had an 
equity for the title against Thornton, and that J. W. Lan- 
cashire as surviving partner succeeded solely to that equity 
to be administered in payment of the joint creditors, it re- 
mains only to enquire on the first ground of demurrer 
whether the plaintiffs have the right to assert that equity in 
their own behalf. 

The equity for title by way of correcting the instrument 
given for the land, existing at the first for the whole firm, 
became at last an equity by construction of a court of equity 
for John W. Lancashire, the surviving partner, in whom by 
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the ordinary doctrines of equity and the provisions of our 
statute, (Bat. Rev., ch. 42, § 2,) that right is declared to be 

vested in order to enable him to wind up the partnership 

and pay its debts, The plaintiffs having reduced their 
claim against the firm to judgment against Lancashire, the 
surviving partner, the docketing of the same operated a 
lien in their favor on the equity of the judgment debtor to. 
have the title, and that equity under the construction of this 

court as to the meaning of the expression “real property ” 
used in our statute, was such an interest as would be affected 

by the lien of a docketed judgment. Hoppock, Glenn & Co. 

v. Shober, 69 N. C., 153; McKeithan v. Walker, 66 N. C., 95. 

Such being the equity in the judgment debtor as against 

Thornton and such the lien of the plaintiff’s judgment on 

that equity, the plaintiffs hada clear right in some form, 

upon the footing of their judgment lien or the well estab- 

lished and recognized principles of courts of equity, in the 
case of a dissolyed partnership, through the equity of one 
partner against another, to have the joint estate applied to 
the joint debts for their indemnity and exoneration, to main- 
tain an action for the enforcement of the lien of their judg- 
ment and the payment of their debt otherwise out of the 

joint estate. Adams Eq., 243, note 1; 1 Washburn Real 
Property, 423; Lindley on Partnerships, 576. 

It therefore seems to us that the facts of an ascertained 
debt of the plaintiffs anda lien therefor on an equity of 
John W. Lancashire, surviving partner of Lancashire & Co., 
under the contract of sale of Thornton, for the tract of land 
mentioned in the complaint, are sufficient in substance and 
form, as stated in the complaint, to authorize the court to 
proceed to trial of the action on its merits, unless there be 
something to prevent in the other grounds of the demurrer 
which we will proceed to consider. | 

II. The second ground of demurrer in substance presents 
the question, whether the plaintiffs granting their right to 
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assert the equity of the partnership against A. G. Thornton, 
may do so by action in the court at term instead of by pro- 
ceedings supplementary to execution in the cause in which 
their judgments were obtained: In McKeithan v. Walker, 
supra, it was held “ that in order to sell an equitable estate 
in land not liable to sale under the actof 1812, the plaintiff 
in the execution must still resort to his action as formerly, 
to his bill in equity to ascertain the rights of the parties 
and enforce the lien of his judgment” and in such case of 
judgment operating a lien on the equitable right equivalent 
to the levy of an execution, and in all cases where an exe- 
cution is levied on property, it was held that supplemental 
proceedings would not lie, unless after a sale of the property 
affected by such lien or levy, or the insufficiency of the 
same to satisfy the judgment be established by affidavit or 
otherwise. In Hoppock, Glenn & Co. v. Shober, supra, one 
Owen had the legal title to land which he had purchased 
for and with the money of one Crane, and upon the allega- 
tion, that the docketed judgment was a lien on the interest 
of Crane therein before the same was conveyed to Shober 
in trust to secure the United States, the plaintiff in the 
judgment proceeded by original action, and on appeal to 
this court, although no question seems to have been made 
as to the remedy adopted, this court took cognizance of the 
appeal without any question of the propriety of the action 
and herein cite McKeithan v. Walker.. Also in the case of 
Hutchison v. Symons, 67 N. C., 156, the court arguendo cited 
the case of McKetthan v. Walker, and in speaking of the 
principle established by it, said, “if the debtor has property 
on which the creditor has acquired a lien, it must be shown 
either by a sale of the property or by affidavit that the 
property is insufficient to pay the debt, otherwise the appli- 
cation for supplemental proceedings has no sufficient ground 
to rest on.” In other cases, some by original action where 
real property was concerned and some by proceedings sup- 
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plementary to execution in relation to personalty, the same 
case ls cited, and in not one of them is the principle of the 
necessity of an action to enforce the lien of a judgment on 
equitable interest in land not liable to sale under execution, 
(established by McKeithan v. Walker,) reviewed. 

The result of the cases, including the late case of Rand v. 
Rand, 78 N. C., 12, is that judgment creditors must resort to 
supplementary proceedings as provided for in the code, in 
all cases except the single one of a judgment operating a 
a lien on equitable estates in land which cannot be sold on 
execution, and may commence such proceedings even in that 
case upon affidavit of the insufficiency of the property af- 
fected by the lien to pay the judgment; but otherwise the 
proceeding to enforce the lien of a judgment on equitable 
interests in land not liable to execution under the act of 
1812, must be by action in court, and the proceeds applied, 
if sufficient, before the judgment debtor can be subjected to 
supplementary proceedings. The line of distinction is dis- 
tinctly drawn and now well known and generally conformed 
to in the profession. And as less circuity is made by the 
action in court than would be by a receiver on supplemen- 
tal proceedings, who would have to bring an ‘independent 
action and then report back to the clerk in the cause for 
final orders, we are inclined to stand by the decision in Me- 
Keithan v. Walker in the limited application it has to equit- 
able interests in land. We must therefore hold that the 
second ground of demurrer should have been overruled. 

Ill. The last ground of demurrer is that the heirs of the 
two deceased members of the firm, Morehead and Lowery, 
are not parties to the cause and that the cause cannot pro- 
ceed without them: Itis not every one who may havea 
remote interest in a cause who must be made a party, but 
it will suffice if those are before the court who are in a 
legal sense necessary to the determination or settlement of 
the questions involved. C.C. P.,§ 61. Here, the interest 
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of the partners was an equity to sue for title to the land, 
and existed at first in the whole firm; but now by the rules 
of law, in order to the payment of the debts and the settle- 
ment of the partnership business, that equity has survived 
to, and resides in the survivor, J. W. Lancashire. And by 
statute and the decisions of this court, that interest in the 
language of the law is vested in the survivor. Bat. Rev., 
ch. 42, §2; Waugh v. Mitchell, 1 Dev. & Bat. Eq., 510. 

It appears from the complaint that the partnership has 
no means except the land averred to be worth not more 
than $1,000, and that there is besides the plaintiffs’ debt, 
an outstanding debt to Thornton for the. purchase money, 
either debt amounting to more than the land will sell for. 
Thus it is seen that the heirs of the deceased members of 
the firm could not have more than an imaginary prospect 
in a possible surplus after paying the debts. If the action 
were by Lancashire instead of by the plaintiffs claiming 
through him, the heirs of Morehead and Lowery could not 
hinder a decree to sell the land, apply its proceeds, and 
have the legal title conveyed to the purchaser upon a mere 
suggestion of a possible interest in them. And so the firm 
appearing to be insolvent without the possibility of a sur- 
plus from the land in the complaint mentioned, their ab- 
sence from the case as parties ought not to delay the pro- 
gress of the suit, as there is no legal title by descent in 
them to be affected by the decree. 

We must therefore declare our opinion to be, that neither 
of the grounds of demurrer is sufficient in law to justify a 
refusal of defendant to answer to the action, and the judg- 
ment of the court below is reversed. This will be certified 
that further action may be had according to law. 

Error, Reversed. 
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*State on relation of F. N. STRUDWICK, Solicitor, 7 JOHN W. 
BRODNAX and others. 


Evidence—Ezamination of Parties. 


The examinations provided for by the code, sections 332-340, are only 

obtainable where the testimony sought is that of a person immediately 
interested in the action. 
Semble, that the provisions of section 336 of the code were not in- 
tended to abrogate the common law rule which forbids one to impeach 
the veracity of his own witness, but only to allow evidence that the 
facts were otherwise than as testified by such witness. 


(Collier v. Jeffreys, 2 Hay., 400;. Mice v. Cox, 12 Ired., 3153. Spencer v.. 
White, 1 Ired., 236; Shelton v. Hampton, 6 Ired., 216; Wilson vy. Derr, 
69 N. C., 187; Neil v. Childs, 10 Ired., 195, cited and approved.) 


Motron by defendants in the cause for an order to take 
the deposition of a witness and for leave to rebut the evi- 
dence, heard at Fall Term, 1879, of Rocxrnauam Superior 
Court, before McKoy, J. 

The motion was denied and the defendants appealed, 


Mr. Thomas Ruffin, for plaintiff. 
Messrs. Mebane & Scott, for defendants. 


Smiry, C.J. This action on the guardian bond against 
the defendants, the principal obligor, and the representa- 
tives of the deceased surety, seeks to enforce an account and 
settlement of the trust estate in the hands of the former, and 
is under a reference to the clerk of the superior court of 
Rockingham county, wherein the cause is depending. The 
defendant, John W. Brodnax, the removed guardian, files 
an affidavit setting out an arrangement entered into be- 
tween himself and the widow of the testator, from whom 
the ward’s property is derived, whereby the use and profits 


* Dillard, J., having been of counsel did not sit on the hearing of this. 
case. 
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of the land were to be appropriated to the discharge of the 
testator’s debts in exoneration of its liability therefor, and 
that much of the trust fund with which he is charged has 
been applied to that object and expended in the support of 
the infant, who continued to reside with his mother, in con- 
sequence of which.an adjustment of their mutual accounts 
and dealings is necessary before his administration of the 
ward’s estate can be settled and his relations to it correctly 
ascertained. On this evidence his counsel moves the court 
for an order to take the examination of Mary L. Brodnax 
the mother, alleged to be temporarily resident of Danville, 
in Virginia, in order that, as he avers, he may establish his 
credits by her testimony and have “an opportunity of le- 
gally contradicting her testimony, if adverse to him, by her 
own verbal and written declarations and admissions” pre- 
viously made. 

An interpretation of those provisions of the code of civil 
procedure (that relate to and authorize such examinations, 
sections 3382 to 340 inclusive) which permit a party to take 
and use the evidence and then directly impeach the source 
from which it comes, certainly introduces a novel feature in 
the law and practice, and subverts a long and well settled 
rule in the conduct of civil suits, that one who offers and 
examines a witness shall not be heard to impeach his char- 
acter for veracity, or in the words of Prearsoy, J., “to say 
that he attempted to impose on the jury by calling a wit- 
ness whose general character is known to be bad.” The 
rule does not prevail in criminal prosecutions, and the state 
may offer such impeaching evidence, as was held in Collier 
v. Jeffreys, 2 Hay., 400. 

But the principle does not exclude in either class of cases, 
proof of facts different from those testified by the witness. 
A party is not precluded by the statement of one of his wit- 
nesses from showing by others the facts to be different, but 
he is not at liberty directly to assail his reputation for truth 
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‘and thus destroy his creuit before the triers. The doctrine 
and the ground on which it rests are clearly defined and 
‘explhained in dice v. Cow, 12 Ired., 315, and in cases preced- 
ing it. Qpencer v. White, 1 Tred. 2863; Shelton v. Lampion, 
6 Ired., 216, and Wasen v. Derr, 69 N. C., 187. 

Is the rule abrogated or modified when the examination 
is had under section 836? "he chapter in which these sec- 
tions are found, abolishes separate and independent pro- 
ceedings for the discovery of evidence under the usages 
obtaining in the former courts of equity, and substitutes a 
amore direct and summary method of procedure, incident to 
the action itself, for taking and preserving the needed testi- 
mony. Parties-and interested persons are made competent 
to testify on the trial, except in cases specified in section 343, 
which removes the disability, and in the amendatory act of 
March llth, 1879, acts 1879, ch. 188. The examination 
taken preliminarily, as proposed by the defendant, can only 
be of parties to the action and of persons for whose imme- 
diate benefit the action is prosecuted or defended,” (©. C. P., 
§§ 338, 339,) and differs somewhat from an ordinary deposi- 
tion. 

1. It is taken only before a judge or clerk of the court 
wherein the cause is depending and therefore at a place 
within their jurisdiction to act. § 334. 

2. The witness is not compelled to attend in any other 
county than that of his residence or in which he may be 
‘summoned. 

3. The evidence may be used on the trial by either party. 
§ 335. 

4, Itis open to rebuttal, and the examining party may 
treat it as proceeding from an adverse witness, § 336. 

Still it falls under the general rule that forbids the party 
who takes and introduces the examination, as evidence on 
his own behalf, from discrediting the witness himself except 
as that result may be incidental to proof of .a different state 


404 IN THE SUPREME COURT. 
STRUDWICK v. BRODNAX. 


of facts. By calling his adversary, a party makes him so 
far his own witness that he cannot impeach or disparage’ 
his general credibility. 2 Whit. Prac., 279. 

“ Having called the plaintiff to testify,” remarks Srrone, J., 
speaking for the court in Packard v. Collins, 23 Barb., 444, 
“he (the defencant) thereby represents him as deserving of 
credit, and is concluded from denying it by introducing 
evidence for the purpose of impeaching him, showing either 
that his general character for truth is bad or that he has 
made previous contradictory statements; but he may by 
any pertinent evidence prove a fact to be otherwise than as 
testified to by the plaintiff.” 

There is nothing in an examination taken under these 
special provisions, when exhibited to distinguish it in legal 
effect from other testimony produced, or exempt it from 
the operation of those rules which govern the introduction 
and determine the admissibility of all evidence. 

Depositions taken in the ordinary way by a party and 
filed may be read by the other party. Collier v. Jeffreys, 2 
Hay., 400. Nor does the taking the deposition make him the 
witness of the party taking it. This is so held in Neil v. 
Childs, 10 Ived., 195, wherein Pearsoy, J.,thus declares the 
tule: “If the witness” (whose deposition had been taken 
by the plaintiff and used by the defendant at the trial} 
“had been called and’ examined, or Hf his deposition had 
been read by the plaintiff, the exception” (to the plaintiff’s 
proving the hostile feelings of the witness towards himself 
and the witness’ confficting statements, offered to impeach 
him) “ would have raised the question whether a party can 
impeach his own witness, im whose testimony he is disap- 
pointed, by showing that he had on other occasions stated 
differently,” and adds, “the question does not arise in this 
case for a party does not make one his witness by taking his depo- 
sition whieh he declines to read, or by having a witness sub- 
peenaed and then declining to examine him,” 
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We should hesitate to aseribe to the rebuttal “ by adverse 
testimony,” authorized by seetion 336, which is defined by 
Worcester “a driving or beating back; a repeiling or op- 
posing by argument or evidence,’”.an effect so sweeping as 
to break down a principle so long and thoroughly estab- 
dished and acted on in judicial practice, without some more 
clear and distinct manifestation of the legislative will than 
is furnished by the word employed to express it. 

_ But the legal effect of the examination and ite exposure 
to attack, if not acceptable to the defendant, are questions 
not now before us and it is not necessary to anticipate their 
solution. The court refused the motion (and indeed no 
order is required to obtain the preliminary examination 
under section 334, either in terms or upon the construction 
given to it by the courts af New York; Veorhies’ Cede, page 
748, and cases cited; 2 Whit. Prac. 275,) for reasons in our 
opinion fully sustaining the denial, to-wit: that the witness 
had no such interest in the resuit of the action as is con- 
templated in section 339, and the testimony taken in the form 
of a deposition would accomplish every useful purpose as 
well as the propesed examination. We are unable te see 
how the existence of unsettled accounts between the witness 
and the defendant tends in any degree to show that the 
action is presecuted for her immediate or even indirect ben- 
efit, and unless this-does appear, the proposition is witheut 
the sanction of the statute. 

The argument deduced from the usages of .a ceurt of 
equity and pressed upon our attention with the fruits of a 
laborious research into the subject, properly understood de 
mot contravene, and if they do, must be controlled by the 
provisions in the code for a. supervening remedy to take the 
place of the former system. The substitute is simple and 
complete, and provides adequately forall cases where the 
meeded evidence is attainable without the delays and em- 
foarrassing incidents attaching toa bill of discovery in aid 


406 IN THE SUPREME COURT. 


SMITE v7. STEWART: 


of an action at law. The new system, discarding the cum- 
brous forms of the old, seeks to secure the same objects by 
a more plain, direct and equally efficacious proceeding. 

So then upon the facts. contained in the affidavit of the 
defendant, it is not a case entitling him to take the exam- 
ination of the absent witnessfor the purposes specified, and 
in the mode prescribed in the code; and if he was so en- 
titled, his right is not prejudiced by the refusal of the order.. 
It must therefore be declared there is no error in the ruling 
of the court and the judgment is affirmed. This will be 
certified that the eause may proceed. in. the court below. 

PER CURIAM. No error.. 


WILLIAM SMITE and another, Ex'rs, v.. J. W. STEWART and 
others.. 


Agreement to Sell Land—Reseission— Rent— Improvements. 


Upon the voluntary reseission of a contract for the: sale of land, the: 
vendee having been in possession, he is entitled to a return of the pur- 
chase-money,.and the vendor to a fair rental for the use and oecupa- 
tion of the land,. less the value of the permanent improvements placed’ 
thereon by the vendee ;: such value being-estimated,.not by their cost: 
to the yendee, but by the extent to which they have enhaneed the worth 
of the land.. 

(Wetherel? v. Gorman,.73 N. C.,.3805 Hill v.. Brower,.76 N..C., 124, cited! 
and approved.) | 


Orvit, Action tried at Fall Term, £879, of MecKLENBURG: 
Superior Court before Buxton, J. 

The case was heard upon exceptions to an aecount, and 
the defendants appealed from the ruling and judgment of 
the court below.. 
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Mr. A. Burwell, for plaintiffs. 

Messrs. Wilson & Son, for defendants, cited the following 
cases, referred to in the opinion of this court, Pearsall v. 
Myers, 64 N. C., 549; Dunn v. Tillery, 79 N. C., 497; Hook v. 
Fentress, Phil. Eq., 229; Lowder v. Hoding, 8 Ired. Eq., 208. 


SmituH, ©. J. The plaintiffs’ action is to recover the 
amount Gue from the defendants on their promissory note 
given for a tract of Jand sold by them as executors of J. A. 
Campbell, and as the property of their testator, and the 
defence set up is the want of title in the vendors. 

When the cause was called for trial it was by consent of 
parties adjudged that the contract of sale be rescinded and 
the note canceled, and a reference was made to the clerk to 
ascertain and report the rents and profits of the land during 
the occupancy of the defendant, Stewart. 

The clerk accordingly proceeded to take tle account, both 
parties being present, and to hear the evidence adduced, 
and made his report ascertaining the balance due for the 
use and occupation, after allowing sundry credits, to be 
$588.68. To this report the defendants filed numerous ex- 
ceptions, which, condensed in form, are as follows: 

1. That the plaintiffs are not entitled to any compensa- 
tion for the use of the land, and if they are so entitled, the 
measure of the compensation is the interest due on the pur- 
chase money. 

2. That the annual rental allowed ($150) is excessive and 
not sustained by the weight of the testimony. 

3. That no interest should be charged on the annual 
sums, 

4, That the defendant has not been allowed divers credits, 
to-wit, for 

a. Repairs on out-buildings. 

b. Guano used in 1878 on the land. 

e. Fences built on the land. 
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d. Ditching and draining bottom land. 

e. Improvement of the land from industry and labor of 
defendants. 

f. Value of manure left when the plaintiffs regained pos- 
session. 

Upon hearing the exceptions, the court overruled the first 
and fourth, sustained third, and in part the second, reduc- 
ing the value of the rental to $75 for the first year, $100 for 
the second, and left undisturbed the referee’s allowance of 
$150 for each of the three remaining years. The result of 
all which is to reduce the indebteduess of the defendants 
to $348.68. 

The defendants appeal presents but two questions: 

1. Should the defendant be charged with the rental value 
of the lands, or with the annual interest on the purchase 
money ? 

2. Is he entitled to credits as specified in the 4th excep- 
tion? 

The legal consequences of the rescission of the contract of 
sale is to restore the parties, as far as practicable, to the 
position they would have occupied if no contract had been 
entered into. The vendee is entitled to the return of any 
of the purchase money he. may have paid, the vendor to 
the value of the use and occupation of the premises, that 1s, 
to a fair rental annual value thereof, and this involves the 
allowance of any improvements bestowed increasing the 
value of the premises during the possession. Upon this 
basis the court seems to have acted in diminishing the 
charge for the two first years of the occupancy. 

This rule, consonant with the principles of equity, has 
been recognized in the rulings of the court in eases in this 
respect similar to the present. 

Thus, where land was sold by an executrix in a mistaken 
exercise of | ower supposed to be conferred and the sale was 
vacated, the reference was for “an account reimbursing 
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(Whitaker) the purchaser, the value of what he paid for the 
land and charging him with rents and profits.” Wetherell v. 
Gorman, 73 N.C., 380. When the account had been taken, 
upon a second appeal from rulings upon exceptions thereto, 
the court adhered to the terms of the order of reference, 
declaring that in ascertaining a fair rent “the enhanced 
value of the land by reason of any improvement made 
thereon,” not the costs of the improvement, was the proper 
credit to be allowed. 74 N. C., 608. 

Again in Hill v. Brower, 76 N. C., 124, the first sale being 
annulled and a resale ordered, Bynum, J., referring to the 
claim for improvements, says: “Ifthe land will sell for so 
much, he (the purchaser) is entitled to the repayment, with 
interest, of the purchase money paid and also to the value 
of his improvement put upon the land, with the qualifica- 
tion however that the improvements must be estimated 
according to the enhanced value conferred upon the land. 
The defendant must account for the rents and profits.” 

The authorities cited for the appellant do not conflict 
with this rule, and are either to the effect that the relations 
subsisting between vendor and vendee (and those between 
mortgagee and mortgagor are similar) are such that the lat- 
ter, being admitted into possessiun, is not responsible for 
rents, the equitable estate being in him, charged with the 
payment of a sum of money to the other party. In other 
words the vendor becomes entitled to the profit as an inci- 
dent to his estate, and the vendee’s right is, to be paid the 
purchase money. The cases have no application to a con- 
tract voluntarily annulled. 

The argument also proceeds upon the ground of a con- 
ceded inability to make title, and the discharge of the pur- 
chaser in consequence, while no such fact has been deter- 
mined, and the necessity of making the enquiry is removed 
by a voluntary cancellation of the agreement, the effect of 
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which is to put the parties in statu guo and restore his own 
to each. . 

It is further insisted for the defendant that he should not 
be required to pay anything to the plaintiffs, since he will 
still remain liable to the action of the true owner for dam- 
ages. As we have said it does not appear that the title is 
in any other person who can hold the defendant still liable, 
and he cannot, upon a mere suggestion of the kind, be al- 
lowed, under a contract, to enter upon, use and appropriate 
the profits of the land, and then repudiate all obligation 
upon an allegation of a want of title in the plaintiffs, by 
whose authority and permission this was done. In this way 
he might escape lability altogether and retain the profits 
for himself. 

It is suggested also that as an action at common law did 
not lie upon an implied contract to pay for the use and oc- 
cupation of land, and the statute which gives it is repealed 
by the act of 1868-69, ch. 156, § 23,in analogy, no allow- 
ance is due to the plaintiffs therefor. While the act of 1856 
(Rev. Code, ch. 68,) is repealed in express terms, its essential 
provisions are re-enacted in section 5 of the repealing act, 
and the inference drawn from the supposed repeal is erro- 
neous. 

But the claim to the restitution of the profits received by 
the defendant rests upon the basis of a broader and more 
comprehensive equity, which the court having acquired Ju- 
risdiction will enforce, and not upon the technicality by 
which relief was denied in the former action of asswmpsit. 
That equity is the right of each party to a contract annulled 
by consent to have restored to each that which has been re- 
ceived by the other by virtue of the rescinded contract, and 
properly belongs to the former, and upon this principle their 
respective claims are adjudged and settled. 

The ruling in regard to the 4th exception must be sus- 
tained also. There is no evidence accompanying the report 
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from which we can see that the credits are well founded, or 
that they have been refused, or that they did not enter into 
the consideration of the court in reducing the rental value 
of the land for the first two years. There is therefore no 
ground upon which we can be asked to review the rulings of 
the court, and it is certainly needless to repeat that a party 
must show the assigned error or the judgment will be af- 
firmed. 

We do not wish to be understood as concurring in all the 
rulings against the plaintiff, and we pretermit an expression 
of opinion upon their correctness, because the plaintiff ducs 
not appeal and that matter is not before us. 

‘There is no error and the judgment must be affirmed. 


No error. Affirmed. 


FREDERICK HUFFMAN v. WESLEY WALKER and others. 
Boundaries— Evidence. 


The location of boundaries mentioned in a deed may be established by 
parol proof and by reputation. 

(Standin vy. Bains, 1 Hay., 258, Taylor v. Shuford, 4 Hawks, 116; Hart- 
zoz v. Hubbard,2 Dev. & Bat., 241; Hendrick vy. Gobble, 63 N. C., 48; 
Hice v. Woodward, 12 Ired., 298, cited and approved.) 


Civ1L Action to recover land tried at Spring Term, 1879, 
of BurKE Superior Court, before Graves, J. 

Both parties claimed under one Smith upon whose death 
his land was sold under a decree of the court of equity for 
Burke county on a petition by his heirs to sell for the pur- 
pose of partition. 

The tract in question was bought at the clerk and mas- 
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ter’s sale by the defendant and sold by him to the plaintiff. 
The defendant purchased another lot of same land from 
Avery and Gibbs who had bought it at said sale. The deed 
from the clerk and master for the first lot was prior in date 
to the other. There was no proof as to the possession of the 
land by any one. The controversy was as to the beginning 
corner of the land. The plaintiff alleged it was ata red 
oak on the bank of the river which was in Phillip Brittain’s 
upper line where it crossed the river, and aconditional line 
agreed on between said Brittain and one William Jones. 

The plaintiff testified in his own behalf that he had 
known the red oak on the bank of the river as the begin- 
ning of his land for fifteen years, that he was told by one 
Corswell and one Roper, (both dead) that the red oak 
claimed by him as the beginning wag Phillip Brittain’s 
upper line, and that the tree was marked on the east and 
west. One Smith testified on the part of plaintiff that his 
father bought of Phillip Brittain and Brittain held under 
one George Walker, that his father bought that part of the 
Brittain land lying on the north of the river, and one Jones 
bought that on the south side of the river and the river, was 
the conditional line between them; that he knew the red 
oak on the bank of the river as Phillip Brittain’s upper line 
more than forty years, and knew Cane Brake creek; it came 
into the river below the red oak. 

The defendant testified that he bought at the clerk and 
master’s sale the land known as the Brittain land and sold 
the same to the plaintiff, Frederick Huffman. There were 
no exceptions taken to any of the evidence offered on the 
part of the plaintiff. | 

The defendant’s counsel prayed His Honor to charge the 
jury “that in order to establish the beginning of the plain- 
tiff’s deed he should establish the fact that Phillip Brittain 
had a tract of land which crossed the river, by showing title 
by grant or deed or some otker paper title to him, and could 
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not establish that fact by reputation, and that the plaintiff 
had failed to show by competent proof that Phillip Brittain 
had any tract that covered the land in controversy, and had 
failed to locate his deed.” The court declined to give this 
instruction and the defendant excepted. 

The court then charged the jury that “what are the 
boundaries of the land sued for, is for the court to say; but 
where the boundaries are situated, was a question of fact for 
the jury to determine.” The court then read over the 
courses of the plaintiff’s deed, stated the several boundaries. 
in detail and told the jury the plaintiff must satisfy them 
by a preponderance of evidence as to where those several 
boundaries are situated; that when marked trees or natural 
objects were called for, they would control course and dis- 
tance when identified hy proof; that when such marked 
trees or natural objects could not be found, course and dis- 
tance must govern. That plaintiff had submitted to them 
competent testimony in regard to the location of the bound- 
aries of his deed, and it was for them to say whether he had 
proved his case or had failed; that upon questions of bound- 
ary the evidence of witnesses deceased was competent; that 
it was not always necessary to have a deed or grant or any 
paper title even to show title for land, for thirty years 
would ripen into title without writing of any kind.” The 
defendant excepted. 

The jury found the issues in favor of the plaintiff and that 
he is entitled to.the land ineluded in the boundary, begin- 
ning at the letter Gas shown in plat running with the 
river to Cane Brake creek, then to letter J, then north to 
fallen pine on the ridge as shown by R K, then to the be- 
ginning. And there was judgment according to the verdict, 
from which the defendant appealed. 


Mr. G. N. Folk, for plaintiff. 
Mr. J. M. McCorkle, for defendant. 
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ASHE, J., after stating the case. There were no exceptions 
taken on the trial but those to the refusal of His Honor to 
give the instructions prayed, and the charge given to the 
jury. | 

The defendant on his examination as a witness admitted 
that he bought at the clerk and master’s sale the land 
known as the Brittain land, and that was the land he sold 
to the plaintiff, and it is not denied that the land lay on 
‘the river, and that the beginning was where Phillip Brit- 
tain’s upper line crosses the river, but the dispute is as to 
that point. The plaintiff contends it was ata certain red 
oak which stands on the Lank of the river which was in 
that line, and in fact was a line tree in that line indicating 
where the line ran. The defendant insisted in his prayer 
for instructions, that that fact could not be proved by parol, 
but by some deed or other title in writing showing that 
Brittain owned a tract of land that crossed the river. We 
do not think that was at all necessary. The land in con- 
troversy was known as the Brittain land. It must have 
had some boundaries, and there is no principle of law bet- 
ter settled than that the location of boundaries may be 
proved by parol or reputation. Nothing is: more common 
in practice, when a deed calls for the corner of an adjacent 
tract than to prove by parol, the declarations of deceased 
witnesses; for instance, where the corner stands, without 
showing in evidence any deed to the owner of the land. It 
is often matter of mere hearsay, but may be proved by other 
more direct means; and therefore it was perfectly competent 
for the plaintiff as he has done in this case, to prove by the 
declarations of deceased witnesses, that the red oak claimed 
by him as the beginning was Phillip Brittain’s upper line. 
As to the objection that there is no competent proof that 
Phillip Brittain owned any land, the line of which crosses 
the river, there was proof offered without objection from 
which the jury were warranted in inferring that Brittain 
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once claimed the land and that his line crossed the river, 
for he and one Jones who claimed the land on the other 
side established the river as a conditional line between them. 
The proof seems to us to have conclusively established the 
red oak as the beginning corner of the land claimed by the 
plaintiff, and was perfectly competent for that purpose. 
See Standin v. Bains,1 Hay., 258; Taylor v. Shuford, 4 Hawks, 
116; Hartzoz v. Hubbard, 2 Dev. & Bat., 241; Hendrick v. 
Gobble, 63 N. C., 48. 

We hold there was no error in refusing the Instructions 
prayed, nor was there any in the charge given to the jury, 
unless it was in the concluding sentence which reads, “that 
it was not always necessary to have a deed or grant or any 
paper title even to show title for land, for thirty years would 
ripen into title without writing of any kind.” This was 
evidently a “slip” and any one of common intelligence 
would understand it to mean “thirty years possession,” but 
let that be as it nay, we cannot say there was a fatal error 
in that, giving it the most unfavorable construction ; for as 
we hold it was not necessary for the plaintiff to produce any 
deed or other paper title to Phillip Brittain, showing that 
he owned land covering that in controversy, and that one 
of the lines thereof crossed the river, although the charge 
may be against law, yet it was harmless, and it is apparent 
from the whole case that it could not have mislead the jury. 
Hice v. Woodward, 12 Ired., 293. 

There is no error. The judgment of the superior court of 
Burke ts affirmed. 

No error. Affirmed. 
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FRANK THOMPSON v. HILL HUMPHREY, MARGARET HUM- 
PHREY, and others, 


Evidence—Transaction with Deceased Person—Guardian Bond, 
Rights of Surety. 


A surety on the bond of a deceased guardian, having paid the amount of 
the recovery of a ward in a suit on such bond, brought action to be 
substituted to the claims of the guardian against one to whom he had 
loaned the money of the wards ; 

Held, (1) That the plaintiff was entitled to put in evidence the account 
taken in the suit by the ward on such guardian bond, and that the 
debtor to the guardian could not object to such evidence, it being im- 
material to her to whom she paid the amount of her indebtedness. 

(2) That the administrator of the deceased guardian was a competent 
witness to show the execution of the bond by the debtor to the guar- 
dian. the evidence being offered to affect the interest of a living person, 
and not “against a party then defending the action as executor, ad- 
ministrator, heir at law,’’ &e. 

(3) That while the plaintiff was not entitled at this stage of the case to 
have the debt assigned to him (it appearing that other wards of the 
deceased guardian had not been paid in full), he was entitled to main- 
tain this action to have the debt paid into court to await a final adjust- 
ment of the rights of the several parties in interest. 

(Shields v. Whitaker, 82 N.C., 516; Ballard v. Ballard, 75 N. C., 190; 
McCanless vy. Reynolds, 74 N. C., 301; Peebles v. Stanley, 77 N.C., 
243, cited and approved.) 


Crvit Action tried at Spring Term, 1880, of OnsLow Su- 
perior Court, before Avery, J. 
Judgment for plaintiff, appeal by defendants. 


Messrs. W. A. Allen & Son and D. J. Devane, for plaintiffs. 
Mr. Henry R. Bryan, for defendants, 


SwitH, C.J. John Humphrey in March, 1857, became 
guardian of the six infant children of one Stephen Hum- 
phrey deceased, and executed a guardian bond in the usual 
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form for securing their estate in the penal sum of $15,000 
with the plaintiff and Henry Cox his sureties. -Most of the 
wards on becoming of age were settled with by the guardian 
and their estate delivered over to them. A part of the trust 
fund consists of a bond executed by the defendant, Margaret, 
to the guardian in 1861, in the sum of $491.57 for money 
loaned:her. John Humphrey died in 1868 leaving a will 
and the defendant Henry W. was appointed his adminis- 
trator with the will annexed. One of the wards, William, 
died in June, 1862, intestate, and the said Henry W. became 
his administrator. In 18738, the said Henry W. rendered in 
the probate court his final account of the administration of 
the estate of the said John, and retained in his hands aliout 
$1,300 due from the guardian to the intestate William, and 
was allowed a credit therefor. The bond of the defen tant 
Margaret was not included in the settlement and was {t in 
the office of the probate judge. 

Hill Humphrey brought an action on the guardian bond 
for the recovery of what was due him from the said J bn, — 
against his administrator, Henry W. and the plaintiff .od 
his co-surety Cox, in which there was a reference and rep ort 
showing to be due $892.15, whereof $524.10 is principal 
money. 

A nol. pros. was entered by the relator as to the ad- 
ministrator Henry W. The surety, Cox, pleaded his dis- 
charge in bankruptcy, and at spring term, 1878, judgment 
was entered up against the plaintiff alone for the amount 
due and for $128.70, the costs incurred, on which execuiion 
issued and the same has been paid by the plaintiff. 

The object of the suit is to have the.plaintiff subrogated to 
the rights of the testator, John, and of Hill, his ward, in re- 
gard to the bond of said Margaret, on which is due the sum of 
$912.22, and that he recover Judgment against her therefor. 

The defendants answered the complaint, and certain 
issues were submitted to the jury who in response say that, 

27 
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1. The defendant Henry W. was duly appointed admin- 
istrator with the will annexed of the deceased guardian, 
John Humphrey, at March term, 1868, of the proper court. 
2. Margaret did execute her bond to the guardian of the 
infants for $494.57, as stated in the pleadings. 38. The bond 
did not constitute part of the assets retained out of the es- 
tate of the said’ John, for the intestate William by Henry 
W. the administrator of both; and 4. The guardian did not 
settle with all the wards except the defendant, Hill, during 
his lifetime. 

Several exceptions appear in the record: 

1. The plaintiff offered in evidence the account taken and 
reported in the suit of Hill Humphrey against Henry W. 
administrator of the said guardian, and his sureties, and it 
was objected that it was not admissible against the defend- 
ant, Margaret, because she was not a party to the proceeding. 
‘The evidence was received as against the other defendants. 
There was no error in the ruling of which the defendants 
can complain. The account was certainly competent against 
those who were parties to the suit and between whom it was 
taken. Nor would any prejudice come to the defendant, Mar- 
garet, upon an issue as to whom the bond belonged, If she 
owed the debt and had to pay it to some one, it was wholly 
immaterial to whom she paid it. The question of subroga- 
tion raises issues between others, but not with her. Shields 
v. Whitaker, 82 N. C., 516. 

9. The next exception is to the admission of the testi- 
mony of the defendant, Henry, to show the execution of 
the bond, and this is also untenable. The witness is intro- 
duced to prove a transaction ‘between his intestate and the 
defendant, Margaret, and although it is said by Bynum, J., 
in Ballard v. Ballard, 75 N.C., 190, this is a transaction 
within the meaning of section 343 of the code, being an at- 
testation of the deed from the living defendant to his intes- 
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tate, the evidence is not offered “against a party then de- 
fending the action as executor, administrator, heir at law, 
next of kin, assignee, devisee, legatee or survivor of such 
‘Aeceased person,” but against a living defendant competent 
to testify herself about the same matter, and therefore the 
‘evidence is not within the reason of the rule which excludes. 
The scope and purpose of the act is thus stated by PEar- 
gon, J., in McCanless v. Reynolds, 74 N.C, 801: “The pro- 
viso (in section 343) rests on the ground not merely that the 
‘dead man cannot have a fair showing, but upon the broader 
and more practical ground that the other party to the ac- 
tion has no chance, even by the oath of a relevant witness 
to reply to the oath of the party to the action, if he be al- 
lowed to testify. The principle is, unless both parties to a 
transaction can be heard on oath, a party to an action is not 
a competent witness In regard to the transaction.” See aise 
Peebles v. Stanley, 77 N. C., 248. 

The answer besides is evasive, and dispenses with the ne- 
-cessity of proof ef the allegation as to her, and no one else 
hhas any interest in the determination of the issue. 

3. The plaintiff would be clearly entitled to the relief, if 
it appeared that all the wards had received their estates and 
mone had a claim on this part of the trast fund. The jury 
find that the guardian did not during his life settle with.all 
the other wards, and such as have not had their estate have 
a preferable right to the bond. It does not appear that any 
have asserted or intend to assert any claim to this part of 
the trust fund, and the plaintiff has an interest in its pres- 
‘ervation not only for reimbursement but as some security 
for his subsisting liability upon the guardian bond. To 
leave the bond where it is, uncollected, may result in the 
loss of the debt, and the unsatistied wards may not choose to 
‘enforce payment against their mother who owes it. It is to 
the common interest that this state of things does not con- 
tinue, and in our opinion the plaintiff ought to have judg- 
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ment against the defendant for the debt and interest, and 
that whatever sum be realized be paid into the office of the 
clerk to await the further order of the court, and that mean- 
while the unsatisfied wards be made parties, and have no- 
tice to come in and show cause if any they have why the 
same shall not be paid to the plaintiff. To the end that 
this may be done, the cause is remanded to the superior 
eourt of Onslow for such further proceedings as may lead to: 
its final disposition, and it is adjudged that each party pay 
his own costs incurred in the appeal. 
PER CURIAM. Remanded.. 


AMERICAN UNION TELEGRAPH COMPANY ¢. WILMINGTON, 
COLUMBIA AND AUGUSTA RAILROAD COMPANY. 


Telegraph Lines— Appeal. 


Under the act of March 19th, 1875, ‘to facilitate the construction of tel- 
egraph lines,” taken in. connection with the act of February 8th, 
1872, for the same purpose, no appeal is allowable from an interlocu- 
tory ruling in the course of proceedings to establish such lines,. but 
only from the final judgment therein. 


Prrirron for Certiorart heard at June Term, 1880, of THE 
SUPREME COURT. 


Messrs. D. K. McRae and D. L. Russell, for plaintiff. 
Messrs. Junius Davis and Battle & Mordecai, for defendant. 


Sirs, C.J. The plaintiff,a corporation formed under 
the laws of New York, instituted in the superior court of 
New Hanover and is prosecuting a suit against the defen- 
dant corporation, under the act of March 19th, 1875, entitled 
“an act to facilitate the construction of telegragh lines,” for 
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the condemnation of a right of way fer the construction 
and operation of lines of telegraphic comraunication along 
the defendant’s road. At the hearing of the upplication be- 
fore Judge McKoy, at chambers on the 8th day of July. last, 
he adjudged the plaintiff to be entitled to the right of way 
demanded, and appointed commissioners to :ascertain and 
report the compensation to be paid to the defendant, as 
damages forthe condemned property. The defendant there- 
upon applied for an appeal, and being refused now moves 
this court fora writ of certtorava to bring up the record of 
the eause, in order that the ruling of the judge may be re- 
viewed. ‘These are the undisputed facts set out in the affi- 
davit, upon which the application is based, and the only 
point to be considered is whether the defendant is entitled 
to an appeal from the judginent rendered. 

Upen a careful examination of the statute, and the por- 
tions of the act of February 8th, 1872, by reference incor- 
porated with it, and regarding the policy indicated in both 
to favor the construction and early eompletion of such 
works of internal improvement, telegraphic being upon the 
same footing as railroad corporations, we are of opinion it 
was net intended in these enactments to arrest the proceed- 
ing authorized by them at any intermediate stage, and the 
appeal lies ouly from a final judgment. Then and not be- 
fore may any error committed during the progress of the 
cause, and made the subject of exception at the time, be re- 
viewed and corrected in the appellate court, and an appeal 
from an interlocutory order is premature and unauthorized. 

It is the manifest intent ef the aet, as expressed in its 
title aad apparent upon its faee, to encourage and promote 
this and kindred enterprises for the public benefit, and to 
avoid the inconveniences and delays arising from epposi- 
tion, as far as practicable and consistent with the rights of 
proprietors whose land or an easement in which is to be 
eondemned and appropriated. In pursuance of this object 
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the first sectron confers upon the judge in vacation “the- 
same power and jurisdiction as the superior court may ex- 
ercise, and subject to the same right of appeal to the superior 
(an obvious mistake and intended for swpreme) court, as from 
final judgments of the superior ceurt,” and it declares that: 
the clerk shall “perform the same duties and be entitled to 
the same fees as in other similar cases in the superior court,” 
He is also required to attend the court at the “court house: 
of his county” and to “make all proper erders and entries, 
and issue all proper process, writs or notices as commanded 
by the superior court whether in term hime or in vacation.” 

The plain. meaning of the sectien is to bestow upon the- 
judge, during the intervals between the sessions of the court, 
the same powers that he can exercise at the term,and what- 
ever is done becomes a record of thecourt. An appeal from 
any decision of his, made in the recess and at chambers, the: 
court house being designated for such purpose, lies directly,. 
as if made in term time, to the supreme court. 

The equal jurisdiction vested in the judge when acting 
in vacation as when holding the regular term of the court, 
is wholly incompatible with a literal rendering of the sec- 
tion as allowing an appeal from his own decision to himself. 
Appeals in their proper sense are taken from an inferior 
and subordinate to a higher and superior jurisdiction. To. 
avoid this absurdity and give effect to. the general purpose 
of the enactment, it is necessary to substitute the word, 
supreme, as designating the proper supervising tribunal, in 
place of superior, and this must be its true interpretation. 

With this rendering, the appeal is only permitted from a 
final judgment of the judge tn like manner as from a final 
judgment of the superior court, and in neither case from 
an interlocutory ruling as authorized in civil actions gener- 
ally by C. C. P., § 299. 

This construction derives support from the provisrons of 
the eighth section, which gives “the right of appeal to the 
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supreme court ” (the printed corrected by the enrolled act) 
when taken within “thirty days after the confirmation of 
the report of the commissioners,’ but meanwhile does not 
suspend the petitioner’s right to take possession of an ease- 
ment, privilege or use condemned, if the damages and costs 
adjudged be paid, or deposited as directed and adjudged by 
the superior court.” 

As the right to take possession is given only after final 
judgment of confirmation, and then is not interrupted by 
the appeal, we cannot reasonably understand the act as 
admitting the obstruction and delay resuJting from an ap- 
peal at an earlier stage of the proceeding. 

The constitutional provision (Art. iv., §8,) that “the su- 
preme court shall have jurisdiction to review upon appeal 
any decision of the courts below, upon any matter of law 
or¢legal inference ” is not impaired by postponing the ex- 
ercise of the right to the final determination of the cause, 
when all the alleged errors may be reviewed, as in criminal 
prosecutions, and the section of the code which allows in- 
terlocutory appeals must yield to the special enactment gov- 
erning the present case. The result of the denial of the 
appeal now asked is not to deprive the defendant of a trial 
of the matters of his defence in the appellate and supervis- 
ing court, but to defer until at its conclusion the whole 
controversy can be heard and settled, and meanwhile the 
work proceeds without detriment to the public interests. 

For these considerations the writ is refused. 

PER CURIAM. Motion denied. 


Note.— During the argument the plaintiff’s counsel adverted to a 
gross error in sections 16 and 18 of chapter 188 in the published acts of 
the session of 1871-72, ascertained by comparison with the enrolled set 
in the office of the secretary of state, whereby a large portion of seetion 
18 is detached from its context and inserted in and made part of seetion 
16, The error is repeated in the Revisal, ch. 99, the careful author of 
which, discovering the incongruity, attempts to bridge over the separa- 
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ting chasm by introducing a few necessary connecting words. As the 
laws are known and executed almost entirely upon the evidence of the 
printed copies, it is of the highest importance that entire accuracy be ses 
cured in the publication, and that a careful scrutiny and supervision be 
exercised while they are passing through the press, ‘The occasion is a 
proper one for ealling the attention of the general assemb.y to the 
subject. 


JOSEPH SCOTT and others v. THOMAS ELKINS and others. 
Reservations in Grants—Possession, Constructive and Adverse. 


1. The rule announced in Gudgerv. Hensley, 82 N. C., 481, as to the proof 
in reference to the reservations in grants, commented on and endorsed. 


2. The possession by a lessee of a part of a tract of lanl gives the lessor 
a constructive possession of the entire tract, but this possession, out- 
side tke boundaries of the tenant’s actual occupation, will not divest 
by lapse of time a title superior to that of the lessor. 


3. The existenee of visible and definite boundary marks is required to 
enlarge a possession beyond the limits of actual occupation, or a pos- 
sessio pedis, and toconfer a right. But an entry under a deed or other 
instrument purporting to pass land and defining its limits, is in law an 
entry into the whole tract, except as against a better title toa part 
not actually oceupied 3 and not only are no, visible boundaries neces- 

sary, but if they existed, they would be controlled by the conveyance 
under which the entry was made. | 


(Gudger v. Hensley, 82 N. C., 481; Mo Cormick” y. Monroe, 1 Fores, 135 
Melton v. Monday. 64. N. C., 295: Lenoir v. South, 10 Ired., 237; Gra- 
ham vy. Houston, 4 Dev., 232; Dobbins v. Stephens, 1 Dev. & Bat., 6; 
Lamb v, Swain, 8 Jones, 370; McMillan v. Turner, 7 Jones, 435 ; 
Williams v. Wallace, 78 N. C., 354; Davis v. McArthur, Ib., 357; 
Thomas vy. Kelly, 13 Ired., 43, cited and approved.) 


Civiz Action to recover land, tried at Fall Term, 1879, 
of BuncomBE Superior Court, before Graves, J. 
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The defendants appealed from the judgment of the court 
below. 


Messrs. Reade, Bushee & Busbee and J. M. Gudger for 
plaintiffs. 
Mr. James H. Merrimon, for defendants. 


Smitu, C.J. The plaintiffs derive title to the land in dis- 
pute under a grant from the state issued April 12th, 1798, to 
William Neel and Joseph Dobson, a deed from the last 
named grantee made December 8th, 1803, to John Temple- 
ton, and a conveyance dated November 2nd, 1807, from him 
to William Scott, the ancestor of the plaintiffs. The deeds 
purport to convey not a moiety, but a sole and absolute es- 
tate in fee in the land. William Scott died in 1842, intes- 
tate, and the plaintiffs are his heirs at law. 

In 1834, William Scott leased a portion of the premises 
to John Wilson, who entered into and held possession until 
his death, for a period of eight years. The defendants claim 
under a grant issued November 29th, 1796, to John Gray 
Blount, a sale and conveyance of part of that described in 
the grant, by his executors under a power contained in his 
will, dated in December, 1835, to Robert and James Love, 
and two title bonds, each for fifty acres, parcel of the land, 
‘one dated June 26th, 1838, to Allison Elkins; the other 
September 18th, 1840, to Pleasant Bankenship. The plain- 
tiffs exhibited also in evidence a deed exeented October 15th, 
1850, to said Allison Elkins, conveying ten acres of the 
tract occupied by the lessee, (Wilson,) and proved that the 
respective vendees each took possession of the lands de- 
scribed in the contract of sale to him, the former in the 
summer of 1858, and the latter in the year 1839, and that 
these are parts of the tract in dispute. 

The absence of the plat, so often referred to, produces ob- 
scurity in the narrative of facts constituting the case on 
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appeal, and prevents us from fully understanding the na- 
ture and extent of the occupation under the title bonds, and 
its effect upon the continuity of the adverse possession of 
the plaintiffs’ lessee. Our attention will therefore be con- 
fined to the errors assigned by the appellants, and specified 
in the record, and the rulings of the court therein. 

1. We have had occasion heretofore to advert to the non- 
production of the list of entries within the boundaries of 
the grant to Blount, which in.direct terms are excepted 
from its operation; and the inferences sought to be drawn 
from the absent paper, in Gudger v. Hensley, 82 N.C, 48], 
and to re-affirm the rulingsin McCormick v. Monroe, 1 Jones, 
18, and Meltonv. Monday, 64 N. C., 295, and will merely 
add that the copy, made evidence by the statute, 1s certified 
to be a full and perfect transcript from the book of registra- 
tion. It must then be assumred that the excepted entries 
were never attached though referred to in the grant, or that 
if they were, they have not been registered, and in either case 
there is no evidence of a suppression or withholding by the 
defendants, to which the doctrine of presumption contra 
spoliatorem can apply. But the error is not material, since 
whether the disputed land lies within the operative words 
of the grant, or among the exempted entries, the result will 
not be changed. 

2. The defendants further except to the ruling of the 
court, as to the extent of the constructive possession of the 
lessee, and insist that by Jaw it is limited to the lines of the 
demised land, and cannot enure to the benefit of the lessor 
for the entire tract described and conveyed in the deed to 
him. 

While the proposition is correct as applied to the rela- 
tions subsisting between the parties to the lease, and the 
lessee is only in possession of the part embraced in the con- 
tract, yet as against all others having a superior title to the 
invaded portion of the premises, or without title, the posses- 
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sion by the lessee is an assertion of the lessor’s right to the 
entire land of which it forms a part, and extends his con- 
structive possession, through the tenant, to its boundaries. 
This possession will not divest a superior title to a part out- 
side the actual occupancy, for the reason that no action 
could be maintained by the true owner, and a constructive 
possession not exposing one to an action does not take away 
or impair an uninvaded legal right. It is by reason of ac- 
quiescence in a prolonged and continuous adverse holding, 
and the failure of the owner to assert his claim by entry or 
action, when the action will lie, that an imperfect ripens 
into and becomes in law a perfect title. The rule was cor- 
rectly laid down in the instructions to the jury and is abun- 
dantly supported by authority. Lenoir v. South, 10 Ired., 
237; Graham v. Houston, 4 Dev., 232; Dobbins v. Stephens, 1 
Dev. & Bat.,6; Lamb v. Swain, 3 Jones, 370; McMillan v. 
4urner, 7 Jones, 485; Williams v. Wallace,78 N. C., 334 
Davis v. McArthur, Ibid, 357. 

8. It is next contended that to give effect to the seven 
years adverse occupancy under color of title, it must be 
“under known and visible lines or boundaries,” distinctly 
pointing out and defining the land. 

We concur in the instructions given to the jury on this 
point also. The existence of visible and definite boundary 
marks is required to enlarge a possession beyond the limits 
of actual occupancy or a possessio pedis, and to confer a right. 
But an entry under a deed or other instrument purporting 
to pass land, and describing and defining its limits, is in 
law an entry into the whole tract, except as against a better 
title toa part not actually occupied; and not only are no 
visible boundaries necessary, but if they existed they would 
be controlled by the conveyance under which the entry was 
made. The principle governing in such case is thus stated 
by Rurrin, J.: “ Where one enters under a conveyance of 
some colorable title for a particular parcel of Jand, then the 
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rule is that possession of part is prima facie possession of 
the whole not occupied by another, which may be safely 
acted on, as the documentary title defines the claim and 
possession. But it is clearly otherwise where one enters 
without any such color of title, for then is there nothing by 
which his possession can be constructively extended an inch 
beyond his occupation.” Thomas v. Kelly, 13 Ired., 48. 

As therefore under the instructions of the court the jury 
find the issues for the plaintiffs, and among them, that the 
possession under the deed from Templeton to Scott, which 
undertakes and in form is sufficient to convey the absolute. 
and sole estate in the land, has been continwous and unbroken 
for more than seven years through the tenant of the bar- 
gainee; the legal effect of the finding is to vest and perfect 
his legal title to the land, and it is not important whether 
the defendants acquired or did not acquire an estate under 
the Blount grant. If the title was in the defendants, or any 
of them, or outstanding in a stranger, not under disability, 
it is divested and the right of entry tolled. The exceptions 
are untenable and the verdict must not be disturbed. 

Before concluding the opinion we will call attention to 
the careless manner in which the record comes be‘ore us 
and point out some of its imperfections. The issues were 
framed to meet the controverted allegations of fact presented 
in the original complaint and answer, and are not modified 
to meet the changed aspect of the case shown in the subse- 
quent amendments. Asan illustration of the incongruity, 
the issue is as to the title of Joseph Scott, in whose name 
alone the suit was brought, disregarding the numerous 
others afterwards by amendment associated as plaintiffs with 
him. Weare therefore compelled to interpret the general 
finding set out in the record as applying to all disputed 
questions of fact arising upon the pleadings as amended. 
The absence of the plat to which frequent reference is made, 
as has heen before observed, is calculated to lead to a mis- 
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apprehension of the facts of the ease. Facts are stated and 
not relied on, such as the interfering possession under the 
title bonds which may have the effect of breaking the con- 
tinuity of the possession by the lessee, and defeat his acqul- 
sition of the estate by oceupancy for his lessor. 

Our determination of the case therefore depends upon the 
decision of the points of law raised by the exceptions alone 
and in them we find no error. | 


No error. Affirmed. 


JONATHAN WALKER vy. WILLIAM E. GURLEY, 
Mortgage Sale—Injunction—Excusable Neglect. 


1, Where the complaint in an action for an injunction allegea that the 
defendant has sold a tract of plaintiff ’s land under a power of sale in 
a mortgage to secure a usurious debt, becoming purchaser at such sale 
for an inconsiderable portion of the debt, and has obtained judgment 
for the balance of such claim and sold all the plaintiff's other land to 
satisfy the execution thereon, and asks that such sale and judgment 
be set aside and that the execution of the writs of possession in the 
hands of the sheriff he stayed until the equities between the parties 
ean be adjusted; the defendant is entitled upon the coming in of an 
answer fully denying the charges of the complaint, to have a tempo- 
rary injunction, founded upon such allegations, dissolved. 


2. A party to an action is not entitled to an injunction against execution 
on a judgment which might have been set aside by motion in due time 
under section 133 of the code. 


(Wilder v. Lee, 64 N. C., 50; Hetlig v. Stokes, 68 N. C., 612; Capehart 
v. Mhoon, Bush. Eq. 30, cited and approved.) 


Motion by defendant to vacate an injunction heard at 
Chambers ‘on the 28th of January, 1880, (in an action pend- 
ing in McDowe tt Superior Court) before Avery, J. 
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The plaintiff appealed from the ruling of the judge be- 
low. 


No counsel in this court for plaintiff. 
Messrs. W. H. Maloneand FP. J. Sinclair, for defendant. 


Diniarp, J. In order toa proper understanding of the 
error assigned in the judgment of the court below vacating 
the injunction, from which the appeal is taken, it is neces- 
sary to state the material facts and the scope and object of 
the suit. 

Piaintiff alleges that in 1866 he executed his note to de- 
fendant for one hundred and sixty seven dollars and sixty 
cents, including asum for heavy usurious interest, and at 
the same time conveyed by the mortgage deed for its secu- 
rity a tract of land on Cane creek with a power of sale on 
twenty days advertisement after the first day of May, 1867, 
and that defendant, after the day of default, without proper 
notice, sold and purchased the land himself, which was 
worth the whole ‘debt, at the sum of fifty dollars. 

That immediately after the sale, defendant warranted and 
recovered judgment for the balance of the note, and dock- 
eted a transcript of the Judgment in the superior court, and 
under an execution issued thereon caused to be sold and 
purchased himself, the only other tract of land which the 
plaintiff owned, called the Marshall place. That thereupon 
defendant instituted two actions to recover possession of said 
tracts of land, and at fall term, 1878, recovered judgment 
by default, and now has in the hands of the sheriff execu: 
tions for the delivery of possession and for costs, under 
which he is about to be turned out. And as an excuse of 
his failure to defend said actions, plaintiff alleges that he 
employed counsel to represent him and expected him to 
putin his defence, but he failed to mark his name or put 
in any defence whatever. 
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The prayer for relief is that as the sale by defendant to 
himself under the mortgage did not alter the relations of 
the parties, and the land mortgaged is more than sufficient 
to pay the debt, the sale of that tract and also of the one 
sold by the sheriff may be set aside; that the judgment in 
the justice’s court and the transcript thereof on the docket 
of the superior court, and the Judgments of the superior 
court in the actians brought to recover possession, may also 
be set aside, and that after ascertaining the true debt to de- 
fendant, the tract of land conveyed in the mortgage may 
be resold by decree of the court, with prayer for injunction 
to stay the execution of the writs of possession in the hands 
of the sheriff until the ultimate trial of the action. Upon 
the application of the plaintiff on the foregoing facts, His 
Honor granted the injunction, subject to the motion of de- 
fendant to vacate it at any time on motion. At the next 
term of the court the defendant answered as to the material 
allegations of the plaintiff in substance as follows: 

He denied the existence of any usury in the note secured 
by the mortgage. He denied that he sold the land as mort- 
gagee to himself without proper notice, but on the contrary 
alleged that the deed was not a mortgage but a deed in 
trust, whereby the land was conveyed to William C. Gurley 
for the security of defendant’s debt, and in proof thereof 
exhibited with higanswer the original deed, and he alleged 
that the sale was made by the trustee and not by himself, 
not on the short notice prescribed in the deed, but a ninety 
days notice. 

Defendant denied that plaintiff’s counsel failed to attend 
to his intercst in the matter of the two actions to recover 
the land, but on the contrary averred that his counsel with 
consent of defendant’s counsel had and kept in his hands 
from one court to another the complaints in the two suits, 
and afterwards declined to file answers for the plaintiff. 

On the filing of answer, defendant moved to vacate the 
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injunction and on consideration of the case as made by the 
complaint and answer, the court ordered the injunction to - 
be vacated as to the writs of possession in the hands of 
the sheriff, but continued it as to the costs, it appearing to 
the court that the defendant prosecuted his suits to recover 
the land in forma pauperis, and from this auaement the ap- 
peal is taken. 

It is to be observed that the judgment i in the justice’s court, 
after the sale of the land under the mortgage, established the 
balance due of the note as a debt against the plaintiff, and 
the same together with a transcript docketed still existing 
and not reversed or vacated on appeal or motion in the 
cause, is to be taken as concluding the plaintiff in this action 
from any defence for usury or other thing anterior to the 
date of the judgment, and therefore on the motion to vacate 
the injunction, it is to be taken that the execution, under 
which one of the tracts of land was sold, was for a true 
debt of the plaintiff. And as to the other tract alleged to 
have been sold by defendant as mortgagee and purchased 
by himself at his own sale, the fact turns out to be by the 
original deed exhibited by defendant’s answer and not de- 
nied, that the same was conveyed, not to the defendant as 
mortgagee, but to William C. Gurley, and was sold by him, 
and the defendant as purchaser having recovered judgment 
for each of said tracts of land in a court of competent juris- 
diction, the said judgments do establish the right of prop- 
erty or at least the right of possession of the defendant 
therein, and they standing unreversed by appeal or motion 
in the cause are also to be taken as conclusively establishing 
at least a present right of possession against the plaintiff. 

It is necessary to hold the plaintiff as bound by all the 
matters adjudged in the said action before the justice of the 
peace, and the two brought in the superior court to recover 
possession of the land, and also to be barred of all defences 
which but for his laches or the fraud of the defendant he 
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of litigation. - Wilder v. Lee, 64 N. C., 50, 

Here, there is no pretence of any fraud practiced by de- 
fendant on the plaintiff whereby he was prevented from 
making his defence. The failure to put in his plea of usury 
before the magistrate, or to set up any equitable defence he 
might have against the sale under the mortgage or the re- 
covery of the land in the suits for that purpose, was the 
fault of the plaintiff, and in the case of the alleged surprise 
in the fact of his attorney making no defence, the remedy 
to plaintiff, if any he had, was under C. C. P., section 133, 
by a motion in the cause, and the omission to resort to that 
mode of relief debars him from making use of the same 
matter in an independent action. Wilder v. Lee, supra. The 
defendant then was entitled to be viewed in the light of 
having a right of possession adjudged and established at 
law, and as such, on the filing of his answer fully, com- 
pletely, and directly denying the facts on which any equity 
in plaintiff’s favor arose, it was his right to have the injune- 
tion dissolved as in the case of common injunctions. Hei- 
lig v. Stokes, 63 N. C., 612; Capehart v, Mhoon, Busb. Eq., 30. 

The supposed equity of the plaintiff in the alleged fact 
of a sale by defendant as mortgagee to himself and without 
proper notice, is fully denied by the answer, and defendant 
sustains his denial by the production of the original deed 
under which one of the tracts was sold, which was a deed 
in trust to William C. Gurley to secure defendant, and nota 
mortgage. All the facts being denied on which any equity 
in the plaintiff could rest, the injunction was properly dis- 
solved as to the writs of possession In the complaint men- 
tioned. | 

There is no error, and this will be certified to the court 

below. 


No error. Affirmed. 
28 
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W.H. MOYTZ v. J. & KE. B. STOWE. 


Executions— Application of Fund— Equitable Assignment — 
Bankruptey— Notice. 


1. Where several executions come into the hands of a sheriff before a 
sale of the debtor’s property, it is the duty of the sheriff to apply the 
proceeds of sale to the senior execution. 


9. And as soon as a sheriff receives money in payment of an execution, 
the law makes the application, and it is a satisfaction of the judgment ; 
‘and such money in the sheriff’s hands is held by him to the use of the 
judgment creditor or his assignee, who may make an equitable transfer 
of his interest--whether in the form of an order or assignment, or 
whether the same be recorded or not. 


3. An assignee in bankruptcy takes the estate of the bankrupt subject 
to all the equities against it, and a purchaser at his sale takes in like 
manner, whether he had notice of the equities or not. 


4. Assignment of equitable interests discussed by ASHE, J. 

(Allemong vy. Allison, 1 Hawks, 325; Henry v. dich, 64 N.C., 379; Mur- 
rell v. Roberts, 11 Ired., 424; Steadman v. Taylor, 77 N. C., 134; 
Clerk’s Office v. Bank, 66 N. C., 214, cited and approved ) 


Appiication of sheriff for directions as to the proper dis- 
tribution of fund raised by executions against defendants 
in favor of the plaintiff and other creditors, heard at Cham- 
bers in Lincointon, in July, 1879, before Schenck. J. 

The matter was heard upon exceptions to a referce’s re- 
port, and Shipp & Bailey, creditors, appealed from the rul- 
ing of the judge below. 


Messrs John D. Shaw, Hoke & Hoke and Hinsdale & Devereux 
represented the interests of the different claimants. 


Asuk, J. The sheriffs of Lincoln and Gaston counties 
having funds io their hands, collected by virtue. of execu- 
tions against J.and E. B. Stowe, in their respective counties, 
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not knowing how the same should be distributed among 
several judgment creditors, applied to Judge Schenck, of the 
‘6th judicial district, for advice as to the application of said 
funds. Nottce of the application was ordered by His Honor 
to be issued ‘by the clerk of the superior court of Lincoln 
eounty to all thecreditors interested in the distribution of 
the funds, and by consent of parties 1t was referred te Geo. 
F. Bason to find and repert, te His Honor at chambers, the 
amount of money in the hands of each of said sheriffs, 
derived from the sale of land belonging to J. and E. B. 
Stowe er either of them, the amounts and dates of decket- 
ing all judgments unpaid in both counties, and all facts 
that may be.necessary fora proper distribution of the funds. 
The referee made his report in due time, and exceptions 
were taken thereto by Messrs. Shipp & Bailey. His Honor 
‘overruled the exceptions and confirmed the report of the 
referee, and directed how the money should be applied. 

As we discover no error in the principle on which His 
Honor directed the distribution of the funds in the hands 
of the sheriff of Gaston, and that collected by the sheriff 
of Lincoln in August, 1878, it will be needless to advert to 
that branch of the case, except so far as 11 may be necessary 
to do so in considering the applications’ of the sheriff of 
Lincoln. 

The referee reported that there was in the hands of J. A. 
Robinson, sheriff of Lincoln county, the sum of twelve 
hundred and fifty dellars, collected as follows: six hundred 
and ninety-six dollars thereof by a sale in 1875, of the 
lands of Jasper Stowe under various executions, returnable 
to spring term, 1875, of Gaston superior court ; fifty-five 
thereof by a sale of the lands of said Jasper Stowe, and five 
hundred thereof by a sale of the land of E. B. Stowe, in 
August, 1878, under executions returnable to fall term, 1878, 
of Gaston superior court, issued upon judgments in favor 

of Baebe & Foyle, J. R. Falls, Sarah Beatty, W. H. Michal, 
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Wiley Rudisill, and J. C. Burroughs, all of which were’ 
rendered at spring term, 1870, of Gastou superior éourt and 
docketed in the county of Lincoln. That m 1875, when the 
sheriff of Lincoln made the sale by which he made the six 
hundred and ninety-six dollars mentioned above, the oldest 
judgment of record in Lincoln was one in favor of W. HZ. 
Motz, administrator, v. J. and HE. B. Stowe, for some two thou- 
sand dollars, which was also a transcript frony Gaston. Be- 
fore said sale in 1875, it had been regularly assigned for’ 
value to Dr. Wm. Sloan, and the assignment put upon the 
record by the plaintiff therein. During the year 1875, and 
before the sheriff had made any disposition of this fund of 
six hundred and ninety-six dollars, Sloan made an assign- 
ment in writing to Messrs, Shipp & Bailey, of which the 
following is a copy: 

In consideration of legal services performed and to be 
performed by Shipp & Bailey, attorneys at law, for me, I 
hereby assign to them the money now in the hands of the 
sheriff of Lincoln county¥ raised upon executions belonging ~ 
to rne against the property of J. and E. B. Stowe, about six 
hundred dollars. This the 8th of November, 1875. 

(Signed) Wim. Sloan. 

The assignment was made before Sloan went into bank- 
ruptcy, and before any suits were brought or Judgments ob- 
tained against him, but was never recorded. Mr. Shipp im- 
mediately notified the sheriff and demanded the money. 

In 1876, the sheriff of Gaston raised some twelve thou- 
sand dollars by a sale of the property of the Stowes, the 
distribution of which was referred to W. L. T. Prince. All 
the judgment creditors had ‘notice of this proceeding. Shipp: 
& Bailey had no actual notice served upon them, nor did 
they ask to be made parties,or make any claim for any part 
ef this fund, nor did they give notice of their claim on the 
Lincoln fund. That the claim of Shipp & Bailey was 
neither presented nor passed upon by Mr. Prince in this 
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reference, and that Jasper Stowe was before Prince and ex- 
amined.as.a witness. 

The fund in Lincoln was not considered in this reference, 
‘but a:report was made by Prinee distributing the Gaston 
fund, and a decree of the court was made confirming 
Prince’s report. Among the judgments paid off in fall 
‘under this distribution, was the Motz judgment above men- 
tioned, and Sloan’s assignee in bankruptcy received the 
money paid thereon.and -entered satisfaction thereaf upon 
the recard. | 

The contest for the fand in ‘Lincoln was between Shipp 
.& Bailey and the creditors for the six hundred and ninety- 
-six dollars; and Beebe & Foyle and the. remaining creditors 
about the entire amount, Beebe & Foyle claiming the whole 
and the other creditors claiming to come in and share with 
‘them. 

He reports that the sum-of seventy-five dollars was to be 
allowed to the referee for making the report, to be divided 
ratably between the different funds—thirteen dollars charged 
on the Gaston fund and sixty-two on the fund in the hands 
of the sheriff of Lincoln—and .as his conclusion ef law, 
that Shipp & Bailey by the assignment of Sloan acquired 
no right.to any part of the fund in the hands of the sheriff 
of Lincoln; Shipp.& ‘Bailey excepted to the report: 

1. In.that the referee has .erred in the conclusion of law 
drawn by him from the facts, tothe effect:that these excep- 
tants are not-entitled to the six hundred.and ninety:six dol- 

lars inthe hands of the sheriff of Lincoln county, particu- 
larly specified in the report, or any part:thereof. 

2. Inithat he has erred in déciding that Beebe & Foyle 
-are entitled to the whole of said fund, for if the .exceptants 
care not entitled to the whele of the six hundred and ninety- 
.six dollars, he should have found that it should be divided 
proraia amongst the seven judgments obtained in Gaston 
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county and doecketed in Lincoln, and particularly specified 
in said report. 

It appears from the facts found by the referee,.that at 
the time of the sale of the land of J. and EE. B. Stowe in 
1875, there were sundry executions in the hands of the 
sheriff of Lincoln county, and that of Motz assigned to: 
Sloan had priority, by reason of its seniority over all the 
others; that the sum of six hundred and ninety-six dollars. 
was then raised. by the sale under those executions; and 
that before the bankruptcy of Sloan, or any suits brought 
or judgments obtained against him, he assigned to Shipp &. 
Bailey the amount in the sheriff’s hands applicable to his. 
judgment, and notice thereof was given him and a demand. 
made for the money. All the judgments upon. which these 
executions issued were rendered in the- superier court of 
Gaston county, and were regularly docketed in. the county 
of Lincoln. 

It is well established Jaw that where- several executions: 
come to the hands of the sheriff before a sale of the debtor’s 
property, it.is the duty of the sheriff to apply the proceeds: 
of the sale to the senior execution, and even when he has. 
seized property under a fiert facias, and. before he has com-. 
pleted execution another fieri facias comes to his hands with 
a prior lien, or having the preferable right of satisfaction,. 
he should satisfy the last mentioned. execution. Allemong 
vy. Allison, 1 Hawks, 325;. Herman on Executions, 271. It. 
is not only the duty of the sheriff to apply the proceeds to 
the satisfaction of the oldest judgment lien, but 1. contem-. 
plation of law it isso applied unless the sheriff in violation, 
of duty makes a misapplication of the fund to a junior lien.. 
Just as soon as a sheriff receives money in. payment. of an. 
execution, the law makes the application and it is a satis- 
faction of the judgment. Henry v. Rich, 64 N. C., 3795. 
Murrell v. Roberts,.11 Ired., 424. | 

But when: there are several executions.in the hands of the: 
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sheriff, he may if he see proper discharge a junior execution 
in preference to one having priority, by incurring a liability 
to an action for damages to the creditor in the senior exe- 
cution; but if he fails to do so, then the law makes the ap- 
plication. In our case he has never made any application | 
of the proceeds of the sale to any execution. So when the 
money came into his hands, in contemplation of law, it was 
applied to the Motz judgment, and was money in his hands 
had and received to the use of Sloan, the assignee of Motz. 
Herman on Executions, § 267. 

It was the duty of the sheriff to have returned the six 
hundred and ninety-six dollars after deducting the costs, 
his fees, and commissions, with the execution into the office 
from which it issued for the use of Sloan, or to have paid 1t 
to Sloan, to his order or to his attorney. Herman on Exe- 
cutions, § 268. If then the six hundred and ninety-six 
dollars was held by the sheriff to the use of Sloan, and it 
was the duty of the sheriff to pay over the same to him or 
to his use, it was such an interest in the fund as might be 
equitably assigned, and it would make no difference whe- 
ther the transfer was in the form of an order or assignment, 
nor whether it was recorded or not. “As a general rule 
anything written, said, or done, in pursuance of an agree- 
ment and for valuable consideration, or in consideration of 
some pre-existing debt, to place a money right or fund out 
of the original owner’s control, and to appropriate in favor 
of another person, amounts to an equitable assignment. 
Hence no writing or particular form of words is necessary, 
provided only a consideration be proved and the intention 
of the parties made apparent: by suitable evidence.” 1 
Schouler on Personal Property,100. And tothe same effect 
is Adams’ Equity, 170-1, where it is said, in order to pursue 
as nearly as possible the analogy of law, it is required that 
the assignment of equitable interests should be perfected by 
notice to the trustee, so as to deprive the assignor of subse- 
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quent control, and to effect a constructive delivery io the 
assignee. The principle of constructive delivery by notice 
to the trustee is applied to a debt or other chose in action, 
and there is no special form necessary; “but any declara- 
tion, either by writing or word of mouth, that a transfer is 
intended, will be effectual, provided that it amount to an 
appropriation to the assignee; for inasmuch as the fund is 
not assignable at law, nor capable of manual possession, an 
appropriation js all that the case admits.” Adams’ Equity, 
54-55. The law does not require such an assignment to be 
registered. 

With the application of the money raised by sale of 
Stowe’s property in the county of Gaston (as reported by — 
W.L.T. Prince) Shipp & Bailey have no concern. They 
had no actual notice of that reference, and their rights can- 
not be affected by it. That was a question that lay between 
Sloan’s assignee, the debtor, and the other creditors. If 
they or any of them submitted to an application of the fund 
which deprived them of their rights, without resorting to 
the proper remedy to redress the wrong, it was their own 
fault, and they must bear the loss. Shipp and Bailey hav- 
ing acquired a good equitable title to the six hundred and 
ninety-six dollars in the hands of the sheriff of Lincoln, 
cannot be defeated of their rights by any act of Sloan nor 
of his assignee. The assignee in bankruptcy takes the 
estate of the bankrupt subject to all equities against it. Itis 
settled in this state that a purchaser at an assignee’s sale 
takes subject to all equities whether he had notice of them 
or not. Steadman v. Taylor, 77 N.C., 134; Clerk’s Office v. 
Bank, 66 N. C., 214. 

We hold that His Honor committed an error in overrul- 
ing the first exception taken by Shipp & Bailey, and our 
decision on that point disposes of the second exception. 

We are of the opinion, and so decide, that Shipp & 
Bailey are entitled to the six hundred and ninety-six dal- 
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lars, subject to the costs of the action incurred in the supe- 
rior court of Lincoln, the sheriff’s fees and commissions due 
under the Motz execution, and to a ratable part of the sixty- 
two dollars charged upon the Lincoln. fund for the allow- 
ance to the referee for making report. Let this be certified 
to the superior court of Lincoln county, that the judgment 
of that court ‘may be modified in accordance with this 
opinion. 
Error. Reversed. 


J. M. HUTCHISON v. H. W. RUMFELT and another. 
Appeal— Certiorari. 


1, A certiorari will not be granted by this court, where an alleged oral 
agreement between counsel to await the decision of a certain other 
case, is denied. 


2. In such case, an allegation that the petitioner was misled by a con- 
versation between his counsel and the counsel of his adversary, does 
not bring the case within section 133 of the code. 


(Wade v. Newbern, 72 N. C.,498; House v. Quinn, 75 N. C., 354; Adams 
v. Lveeves, 74 N. C., 106; Walton vy. Pearson, 82 N. C., 464, cited and 
approved.) 


Petition by plaintiff for a Certiorari, heard at June Term, 
1880, of Tor SuPREME CouRT. 


Messrs. J. E. Brown and G. V. Strong, for petitioner. 
Messrs Reade, Busbee & Busbee, Gilliam & Gatling, and A, 
W. Haywood, contra. 


DILLARD, J. In this case, Mclean, one of the defendants, 
by a motion in the cause sought to enjoin a sale of his 
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homestead under an execution, on the ground of its allot- 
ment under a previous execution, which not being excepted 
to nor appealed from was claimed to be res adjudicata, and 
upon other grounds; and on the 27th of February, 1879, 
His Honor, Judge Schenck, found the facts and ruling 
against the said McLean on all the other grounds, and held 
with him on the point of the estoppel of the previous allot- 
ment of the homestead and granted the injunction, from 
which judgment both sides made entry of appeal and of 
waiver of notice of appeal. 

There being no necessity for a statement of a case of ap- 
peal, McLean, in whose favor the decision was, perfected the 
appeal on his part by giving an appeal bond within time 
so as to carry up the case for him, in the event that an ap- 
peal was taken on the part of the plaintiff; but on the part 
of the plaintiff no appeal. bond was filed until the 31st of 
July next after, and at the last term of the court, on motion 
of McLean, the appeal was dismissed for the want of appeal 
bond within the time prescribed. See 82 N. C., 425. 

The present petition is for a certiorari to relieve against 
the lost appeal on the ground of an alleged special agree- 
ment between counsel to await the decision of the supreme 
court in the case of Gheen v. Summey, (80 N. C., 187,) then be- 
fore it, and on the further claim of being misled by a mis- 
understanding of a conversation had by plaintiff’s counsel 
with McLean’s counsel. 

The alleged special agreement between the counsel to 
await the decision of the case referred to in the supreme 
court before an appeal should be taken, is denied, and in 
such case there being no writing nor entry of record show- 
ing its terms, the rule is established and must be adhered 
to, that this court will not go into the matter of pass- 
ing upon the contradictory affidavits of counsel. Wade vy. 
City of Newbern, 72 N. C., 498. Rouse v. Quinn, 75 N. C., 
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354. Adams v. Reeves, 74 N. C., 106, and Walton v. Pearson, 
82 N. C., 464, | 

The exception to the rule requiring an admission or a 
written memorandum on the record or elsewhere of a spe- 
cial agreement is where a waiver of code time is provable 
by the affidavits.on the part of the party resisting the writ, 
as ruled in Adams v. Reeves and Walton v. Pearson, supra. 
Here, the waiver of the statutory requirements being ex- 
pressly denied on the side of McLean, the plaintiff fails to 
bring his case within the exception, and must be refused the 
writ, unless relievable on the ground of being misled by an 
alleged conversation between the counsel of plaintiff and 
eounsel of McLean, within the spirit of section 133 of the 
Code of Civil Procedure. 

To hold that the plaintiff misunderstood and was misled 
by a conversation between his counsel and the counsel of 
his adversary, involves a decision that there was a conversa- 
tion on the subject of dispensing with conformity to the 
statute, the terms thereof, and the reasonableness of plain- 
tiff’s being misled thereby, all of which, like the fact 
of the special agreement itself, rests upon the affidavits of 
the opposing counsel, and they being in conflict as to the 
subject matter of the conversation, as well as in respect to 
the terms thereof, we cannot undertake to hold that plaintiff 
was misled, or if misled, was excusably so, and on that foeot- 
ing to relieve against the dismissal of the appeal at the las 
term. | 

The writ of certiorari petitioned for is refused. 

Per CugiaM. Petition refused. 
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J. R. LINDSAY v. SUSANNAH MOORE. 
Appeal—Certiorari—In. Forma Pauperis. 


A certiorari will not be granted where the petitioner is unable to give 
bond for his appeal, unless it be shown that the judge below made ar 
order allowing the appeal én forma pauperis, 


Petition for a Certiorart heard at June Term, 1880, of 
THe SuPREME Court. 


Messrs. Battle & Mordecaé, for plaintiff. 
No counsel for defendant. 


Dittarp, J. The case made by the plaintiff in his peti- 
tion for a writ of certiorari in excuse of his not bringing up 
his appeal to the last January term, is, that after the trial 
of his case at Clay superior court in the fall of 1879, and 
the disagreement of counsel as io the statement of a case 
for this court, the judge made out a cuse of appeal at Hay- 
wood superior court, and forwarded it by mail to the clerk 
of the superior court of Clay, and that being unable to give 
the security for appeal as required by law, he presented his 
affidavit with certificate of counsel for leave to appeal asa 
pauper. | 

Petitioner is unable to state whether an order was made 
or not allowing him to appeal without the required security, 
Lut states that such an order was either made or intended 
to be made by the court, and suggests that the order was 
either lost out of the file of papers by his counsel, or was 
not made from oversight in the judge. 

It is required of a party desiring to appeal, who is unable 
from poverty to give the required appeal bond, on affidavit 
of that fact, and a certificate of error in the decision of the 
court by some attorney practicing in the court, to procure 
an order of the court for leave to appeal without the usual 
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Pare! iy 


appeal bend. But here, the petitioner is unable to say 
whether any such order was ever made or not. 

If the application to appeal in forma pauperis was refused 
from the want or insufficiency of the required affidavit and 
certificate of counsel, then his appeal was lost without rem~- 
edy; or if it was allowed, an order should have been made. 
And in the exercise of due diligence, the petitioner in person 
er by counsel should have known it and been able on ap- 
plication to state the fact to be so. 

The statute requires in the case of inability to give the 
Fequired security for an appeal, that an appeal may be had 
without security on the order of the judge allowing it, and 
it is incumbent on a party claiming the benefit of this pro- 
vision to show that an order of the court was made; but in 
this case the petitioner is unable to produce such an order 
or even to Say one was ever made, nor can his counsel for 
him. The nearest approach to the requirement of the stat~- 
ute is that counsel say an affidavit accompanied with a 
certificate of counsel was presented to the judge, and that 
he granted the appeal. They do not say he made the order. 
Apart from the insufficiency of the ground above men- 
tioned, it does not appear that petitioner, after the case of 
appeal was settled by the judge at Haywood court and 
mailed to the clerk of Clay county, ever inquired into its 
arrival in the clerk’s office, nor eoncerned himself to know if 
it had been sent up, nor to know that it had or had not come to 
this court, of which he might easily have informed himself, 
as the appeals from his county were not called till the 9th 
week of the January term, and then again at the foot of the 
docket. In both points of view there was laches, and no 
sufficient excuse is shown, and the writ must be refused. 


Per CuRIAM. Petition refused. 


446 IN THE SUPREME COURT. 


ANDREWS ?. WHISNANT, 


J. M. ANDREWS and others v. ELI WHISNANT. 
Certiorari—A ppeal— Clerk's Fees. 


A certiorari will not be granted where it appears that the petitioner lost 
his appeal by reason of his failure to comply with a demand for pay« 
ment of clerk’s fees for making out the transcript; nor, where he 
failed to attend to the same from the rendition of the Judgment ap- 
pealed from in August to the beginning of the next term of the su- 
preme court in January, or during its sitting at said term. 


{Martin v. Chasteen, 75 N. C., 96; Offce v. Lockman, 1 Dev.. £46, cited 
and approved.) 


Petition by defendaut for Certiorart, and Supersedeas heard 
at June Term, 1880, of THE SupREME CouRT. 


Mr. W. J. Montgomery, for plaintiff. 
Messrs. Hoke & Hoke, for defendant. 


Dittarp, J. A judgment for the recovery of a tract of 
land was obtained by plaintiff against the defendant ata 
special term of the superior court opened and held for the 
county of Rutherford in August, 1879, from which, the de- 
fendant says in his motion, he prayed an appeal which was 
granted, and that he filed bond according to law. 

Defendant represents that he forwarded to the clerk of 
this court one dollar, the fee required in order to have his 
case docketed here, and that having done all things neces- 
sary to bring up the case, he confidently expected the ap- 
peal to be constituted in this court at the last term, but this 
not being done, the appellee procured a‘transcript and filed 
the same and he had the appeal on his motion dismissed, 
and now is threatening to turn him out of possession under 
an execution. | 

The prayer of the petitioner is for a writ of certiorari to’ 
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bring up the appeal in the nature of a substitute for appeal 
and for a supersedeas to the execution in the mean time. 

Upon the petitioner’s own showing he was inattentive 
to the prosecution of the appeal, and he furnishes no suffi- 
cient excuse for his laches. 

From the rendition of the judgment.in August to the be- 
ginning of the next term of this court in January, petitioner 
looked not after his appeal at all, and by way of excusing 
himself and putting the blame upon the clerk, he shows by 
the affidavit of the clerk that he made out the transcript 
and demanded his fees therefor, of which his counsel had 
notice, and that the appeal papers were not sent on for the 
reason that his fees were not paid. 

The excuse given in our opinion makes the laches more 
inexcusable. The act of 1868-69, ch. 279, in what is put 
down as chapter I of chapter 279, introduces new sections 
555 and 561 into Title 21 of the Code of Civil Procedure, 
and therein the clerk is expressly authorized to demand his 
fees in advance, and if not then paid, then itis provided 
that he may on motion have judgment for the same. And 
thereafter in other subdivisions of said chapter follow speci- 
fications or schedules of the fees to be taken by him and the 
other officers in said act mentioned. And then comes the 
act of 1870-71, ch. 189, whereby new schedules of fees are 
prescribed which are the same that are brought forward in 
Battle’s Revisal, ch. 105, and in the 1th section of the 
act the whole of Title 2L of C. C. P. on the subject of fees, 
as well as all other acts prescribing the fees allowed to be 
charged, are repealed, but chapter I of chapter 279 of laws 
of 1868-69 is expressly left unrepealed and in full force. 

The effect of this legislation is that the clerk had a right 
to demand his fees for making out the transcript at the time 
he performed the service, and herein it was but the embodi- 
ment in wu statute of that right which he before had accord- 
ing to the decisions upon this subject. In Martin v. Chas- 
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teen, 75 N. C., 96, this court, in considering the question of 
the obligation of the clerk here to render services gratui- 
tously to an appellant allowed to appeal as a pauper, held 
he was not bound to do so, and in speaking on that subject 
RopMAN, J., says, “an appellant who has given an under- 
taking is not entitled to the gratuitous services of the offi- 
cers of the court, but must pay for them as he procures 
them if the officers demand it.” And to the same effect was 
the law held to be in Office v. Lockman, 1 Dev., 146, in which 
case the court, admitting the practice to be for the clerk to 
wait for his fees until the end of the suit and the collection 
of the same under execution against the party cast, held 
that a party strictly speaking was answerable at all times 
for his costs. 

It is entirely reasonable in itself for the clerk to have the 
right to demand payment of his fees for the service of mak- 
ing out a transcript for the defendant, for the appeal bond 
given was no security to the clerk, and if the clerk was 
obliged to perform the duty and wait until the end of the 
litigation for his fees, and take on himself the risk of the 
party’s solvency, it would result in making the office of 
clerk so unremunerative that no fit person could be found 
to. have it, 

We think, then, that the demand of simultaneous pay- 
ment of the fees by the clerk was proper in him, and the 
plaintiff being notified thereof, as we are to take it he was, 
from the fact that he does not negative such knowledge, it 
was great negligence in him not to pay the fees or otherwise 
so to arrange as to have the appeal papers to come forward. 

The defendant not only was negligent in the respect 
above mentioned, but he gives no account of his failure to 
look after his appeal here during the January term of this 
court, extending through two months on the first call of the 
docket, and some two weeks more on the second call, during: 
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which time the petitioner, with ordinary care for his inter- 
ests, could have known that his case had net been sent up. 
Under the circumstances, the laches of petitioner is’ inex- 
‘cusable and his application for -certioraré and supersedeas 
must be refused. 
PER CURIAM. Motion refused. 


W. W. GREEN anda wife v. GREENSBORO FEMALE ‘COLLEGE 
and others. 


Surely and Principal—Payment of Interest—Statute of Limita- 
toons. | 


‘Payment of interest on a note by the principal, before it is barred by 
lapse of time, arrests the operation of the statute of limitations as to 
all the makers (sureties as well as principal), and the statute com- 
mences again to run only from the day when the last payment was 
made. Section 51 of the code construed. 


{ Woodhouse v. Simmons, 73 N.C., 30; Davis v. Coleman, ¥ Ired., 724; Me- 
Keithan vy. Atkinson, 1 Jones, 421'; Lowe v. Sowell, 3 Jones, 67; Mcin- 
tyre v. Oliver, 2 Hawks, 209; Welles v. Hill, 2 Dev. & Bat., 231; Walton 
v. Robinson, 5 Ired., 341, cited and approved.) 


Civit Action tried at Spring Term, 1880, of FRANKLIN 
Superior Court, before Seymour, J. 

This action is brought upon a promissory note in the fol- 
lowing terms: 

GREENSBORO FEMALE CoLueas, N. C., 

$2,000. Greensboro, N. C., Nov. 7th, 1872. 

Two. years after date the Greensboro Female College, as 
principal, and N. H. D. Wilson, J. A. Cunninggim, H. N. 
Snow, W.H. Hill, Cyrus P. Mendenhall, and Seymour Steel, 
as sureties, promise to pay to Sarah Susan Jones, or order, 

29 


450 IN THE SUPREME COURT. 


GREEN vt. GREENSBORO COLLEGE.. 


the sum of two thousand. dollars, for value received, with. 
interest from the date, at eight per cent. per annum, paya- 
ble annually, for money borrowed. Witness the signature 
of the President. of the college, and. our names, as above 
stated as sureties. 

(Signed.) N. F. Rerp, President of Board of 

Trustees of G. F. College. 
N. H. D. Wizson, 
J, A. CUNNINGGIM, 
H. N. Snow, 
W.H. Hit, 
Oyrus P.. MENDENHALL, 
| SEYMOUR STEEL. 

The principal and the two sureties first named made no 
answer, and the other sureties for their defence rely upon 
the bar of the statute of limitations. 

The material facts are set out in the case agreed, and it ap- 
pears therefrom that the annual accruing interest was regu- 
larly paid by the principal debtor, up to and including the 
year ending Nov. 7th, 1877, and was duly credited on the 
note; that the sureties knew nothing of these successive 
payments nor gave assent thereto, and that the payee re- 
ceived the money through the Raleigh National Bank, and 
did not know from whom itcame. The court gave judg- 
ment for the plaintiffs and the defendants appealed. 


Messrs. Davis & Cooke, for plaintiffs. 
Messrs. Gray & Stamps, for defendants. 


Smiru, ©. J., after stating the facts. The sureties are dis- 
charged by the delay in bringing the action within three: 
years after the maturity of the note, (C. C. P., § 34, Par. 1) 
unless the payments made in the meantime prevent that re- 
sult under section 51, The sole question then is, do these 
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payments repel the statutory bar as to the sureties as well 
as to the principal in the note? 

The law is well settled by adjudications in England and 
in this state, that a partial payment by one of several makers 
of a promissory note given for a specific sum takes the case 
out of the statute as to all, and a like effect follows the pay- 
ment of interest. Brown Act. at Law, Law Lib. 90. 

The endorsement of such payments, before the expiration 
of the time Hmited for bringing the action and when the 
entry is against the interest of the creditor, is received as 
evidence of the fact that the money was paid. The rule is 
founded upon the community of interest among the debtors 
and the presumption that no one would make a false ad- 
mission against his own interest. 2 Greenl. Evi., § 444; 
Woodhouse v. Simmons, 738 N. C.; 80. 

The same doctrine is declared by this court in Davis v.. 
Coleman, 7 Ire., 424; McKeithan v. Atkinson, 1 Jones, 421; 
Lowe, Sowell, 3 Tones 67, and in other cases. 

In Lowe v. Sowell, Pearson, J., thus expresses the opinion. 
of the court: “Jn an action on a joint and several bond, 
the idea that.a plea of payment can be true as to one and 
not true as to another defendant, necessarily involves a con- 
tradiction ; because payment by one obligor discharges the 
debt, and in the very nature of things must support the 
plea as to all the obligors. An action may be barred as to 
oné defendant and not as to another; but a debt cannot be. 
paid as to one defendant and unpaid as to another.” 

This was the legal effect of a partial payment in rebut- 
ting the presumption of full payment, arising under the 
statute from the lapse of time unexplained. But it was also 
decided in numerous cases that a promise by one member 
of a partnership firm after its dissolution to pay a partner- 
-ship debt, revived the liability of the other member as well 
as his own; and in like manner the promise of one maker 
of a promissory note, made before the statutory bar was 
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reached, arrested the running of the statute as to all, and 
made the time of such promise a new starting point. Mc- 
Intyre v. Oliver,2 Hawks, 209; Willis v. Hill, 2D. & B., 231; 
Walton v. Robinson, 3 Ired., 341; Davis v. Coleman, 7 Ired., 
424. 

In consequence of these rulings, the general assembly in 
1852 passed an act that no acknowledgment or admission of 
a partner after the dissolution of the firm, or of a maker of 
a promissory note after the statutory bar obstructed a recov- 
ery, should repel the statute as to the other partners or the 
other makers. Rev. Code, ch. 65, § 22. 

The purpose and meaning of the act are to withdraw the 
power of one member of a dissolved partnership, by his ac- 
knowledgment or promise to continue or revive the lia- 
bility of the other, and of a maker of a note by the same 
means, to remove the protection which the statute had 
secured to the other makers. It does not undertake to 
interfere with the legal force and effect of a recognition of 
the debt by the payment of a part of it. 

Such was the state of the law when the new limitations 
prescribed in the code superseded those previously existing 
in their application to causes of action thereafter accruing. 
By the new statute it is declared that “no acknowledgment 
or promise shall be received as evidence of a new or con- 
tinuing contract whereby to take the case out of the opera- 
tion of this title, unless the same be contained in some 
writing signed by the party to be charged thereby ; but this section 
shall not alter the effect of any payment of principal or interest.” 
C. C. P., § 51. 

We are aware of no case in which this clause has been 
construed by this court, and as it is silent as to the effect of 
a part payment upon the others, we may be aided in exam- 
ining the adjudications in England upon a very similar 
enactment in ascertaining its true meaning. 

In Wyatt vy. Hodson, 21 E. C. L. Rep., 802, Chief Justice 
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TILDEN speaks as follows: “ Then with respect to payment of 
principal or interest it provides that ‘nothing herein con- 
tained shall alter, take away, or lessen the effect of any pay- 
nent of any principal or interest made by any person whatso- 
ever,’ not confining the effect to the individual paying. Why? 
Because the payment of principal or interest stands on a 
different footing from the making of promises which are 
often rash or ill interpreted, while money is not usually 
paid without deliber tion; and payment is an unequivocal 
act, so little liable to misconstruction as not to be open to 
the objection of an ordinary acknowledgment. * * * On 
the broad construction of the act, we think payment of money 
by one of several joint contractors not within the mischief 
or the remedy prowaee by the Sete against the effect 
of an oral promise.” 

More directly in point is the case of Channel v. Ditchburn, 
5 M. & W. (Exch.) 494, in which Park, B., says: “ Since the 
decisions in Atkins v. Tredgold, and: Slater v. Lawson, (cited in 
the arguinent) the court of King’s Bench have twice decided 
that payment by one of two joint makers of a promissory 
note is sufficient to take the case out of the statute as against 
the other. The first of these cases was that of Burleigh v. 
Stcit, where the defendant was sued as the joint and several 
maker of a promissory note, and there the court held that 
payment of interest by the other joint maker was enough 
to take the case out of the statute as against the defendant ; 
and that it was to be considered as a promise by both so as 
to make both liable. Since this decision, the court of King’s 
Bench have come to the same conclusion in the case of 
Manderston v. Robertson, 4 Man. & Ryl., 440.” | 

Referring to a distinction in the argument drawn between 
payments made before and after the statute had run, he adds, 
that in Manderston v. Robertson, the payment was ade after 
the six years had elapsed, and yet it was held to be sufficient. 

The reservation contained in the section leaves to a partial 
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payment the force and effect unimpaired, which the act 
before possessed, in continuing the common liability in the 
hight of the decisions to which we have adverted. The act 
of 1852 in terms confines to the person making an acknowl- 
edgment or admission, or doing an act which recognizes the 
obligation before the bar interposes against a recovery, the 
legal consequences flowing from either, but does not include 
such as may be made or done before, and hence does not 
apply to the facts of the present case. 

Upon a full and careful review, we are of opinion and so 
declare that the payments of interest on the note, before it 
was barred by lapse of time, arrested the operation of the 
statute as to all the makers, sureties as well as principal, 
and it commenced again to run only from the day when the 
last payment was made. 

This being the ruling of the court below, there is no error 
and the judgment must be affirmed. 


No error. Affirmed. 


FIRST NATIONAL BANK of pita y. LINEBERGER, RHYNE 
CO. 


Surety and Principal—Endorser—Indulgence to Principal, when 
a Discharge to Surety— Usury. 


1. Forbearance given by a creditor te the principal debtor, by an agree- 
ment which binds him in law and would bar his action against the 
debtor, discharges the surety, unless at the time of forbearance given, 
the creditor unqualifiedly reserves his rights and remedies against the 
surcty. 

2. The agreement for such indulgence, if not under seal, must be founded 
upon a sufficient consideration—such as is legally binding on the credi- 
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tor and one the debtor may enforce against him. But if the consider- 
ation be usurious, when such a contract is void, the agreement will not 
discharge the surety or endorser. . 


{Evans y. Raper, 74 N. C., 689, cited and approved.) 


Civai Actron tried at Spring Term, 1880, of MEcKLEN- 
BURG Superior Court, before AfcKoy, J. 

The plaintiff declared upon a promissory note made by 
W. & R. Tiddy, for two hundred and sixty-five dollars, pay- 
able to the order of the defendants, Lineberger, Rhyne & 
©o., sixty days after date, and dated the 6th of March, 
1874. And they allege that the said note was endorsed by 
the said Lineberger, Rhyne & Co., to them for money lent, 
and that no part thereof has ‘been paid except the interest 
thereon up to January, 1876. 

The defendants, by way of defence, say in their answer, 
after admitting the endorsement, that no notice was ever 
given to them of the failure of said makers to pay said note 
at maturity; that they have no knowledge or information 
sufficient to form a belief as te the fact that said note had 
not been paid by said makers, but they believe it had been 
paid; and for a further defence they say that after the said 
note became-due, and without the knowledge or consent of 
defendants, plaintiff for a valuable consideration made an 
agreement with said W. & R. Tiddy, whereby they agreed 
to extend the time for the payment of said note by said 
makers for thirty days or more. Thereupon the following 
issues were submitted to a jury : | 

1. Did the plaintiff at or before the maturity of the note 
sued upon, receive from the makers thereof interest thereon 
in advance, and if so, when, at what rate, and for what 
time? Answer—They did; one and one-half per cent per 
month from maturity until January, 1876. 


est in advance on the note sued on, agree with the makers 
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to forbear the collection of the said note for the time for 
which interest was so paid? Answer—They did 

8. Did the defendants have any knowledge of or assent 
to such agreement to forbear? Answer—They did not. 

4, Did the plaintiff at the time of the agreement to for- 
bear as to the maker, reserve its rights and remedies against 
the endorser? Answer—Yes. 

5. Has the note or any part of it been paid? Answer— 
Yes; amount $71.55. 

Upon this finding of the jury there was judgmnet for the 
plaintiff and the defendants appealed to-this court.. 


Messrs. Bynum & Grier, for plaintiff. 
Messrs. A. Burwell and Jones. & Johnston, for defendants. 


AsHue,J. There was no exception taken on the trial to 
the issues submitted to the jury nor to the ruling of the 
eourt upon the introduction of evidence, and the only ques- 
tion for our consideration is, was there a proper judgment. 
rendered upon the finding of the jury. 

The principle is well settled that time or forbearance: 
given by the creditor te the principal debtor by a promise: 
or contract which binds him in. law and would bar his ac- 
tion against the debtor, the surety is. discharged. Because: 
it essentially varies the- terms of the original obligation 
which ceases to be that for the due discharge of which he- 
became surety, and would deprive the surety of the power 
of instantly saving himself by suit against the debtor, if 
he'should be forced to pay the debt. Parson’s on Notes and 
Bills, 259; Daniel on Negotiable Instruments,§ 1312; Story 
on Notes, § 14. 

But this general principle is subject to qualification. The 
surety will not be discharged by indulgence given to the: 
principal when at the time of the agreement for forbearance 
there is an unqualified reservation of the creditor’s rights: 
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and remedies against the surety. The reason assigned for 
this doctrine is, because the reservation rebuts the implica- 
tion that the endorser was meant to be discharged, and pre- 
vents the rights of the endorser against the maker being 
impaired. For the endorser after such an agreement may 
iminediately pay the debt and bring his action against the 
maker, and his consent that the creditor shall reserve his 
remedy against the endorser is impliedly a consent that 
such endorser shall have recourse against him. Evans v. 
Raper, 74 N. C., 689; Rees v. Bennington, White and Tudor, 
Hare and Wallace Notes, 882; Daniel on Nego. Inst., § 
13822; Story on Notes, § 416. These authorities fully sus- 
tain the judgment of His Honor in the court below, upon 
the finding of the jury upon the issues submitted. 

But there is still another view of the case which is equally 
strong in support of the judgment of the superior court. | 

To make an extension of time to the debtor have the 
effect of exonerating the endorser or surety, it is not merely 
neceszary that there should be an agreement which varies 
the original contract by postponing the time for its perform- 
ance beyond that fixed originally by the terms of the obli- 
gation, but the agreement for indulgence, if not under seal, 
must be founded upon a sufficient consideration. It must 
be such as is legally binding upon the creditor, one that the 
debtor may enforce against him, either as a cause of action 
or as a defence, for if he could not, the surety or endorser 
will not be discharged. Parsons on Contracts, 240; Daniel 
on Nego. Instr., § 1815, and Rees v. Bennington, supra, 388. 
Hence it must be, that if the consideration for the forbear- 
ance be usurious, when such a contract is void by law, the 
agreement will not discharge the endorser. ees v. Ben- 
nington, supra, 384, and cases there cited in note; Dan]. Nego. 
Inst., § 1817; Richmond v. Standcliff, 14 Vermont Rep., 258; 
Vilas v. Jones, 1 Comstock, 286, 287. 

In this last case Bronson, J., who delivered the opinion 
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of the court, in reference to some contrariety in the decisions 
of some of the courts, with respect to the effect which the 
fact might have upon the rights of the surety, whether the 
usurious contract was executed or executury, said: “The 
ecntract for usury is equally void whether the money is 
actually paid or onlv promised to be paid. I think it 1s 
impossible to maintain that either the promise or the pay- 
meut of usury is a good consideration at all.” 

According to the finding of the jury in our case upon the 
first issue, the agreement for the indulgence was void. ‘The 
act of 1876~77, ch. 91, § 8, declares “that the taking, receiv- 
ing, reserving, or charging a rate of interest greater than is 
allowed in the preceding section (six or eight per cent.) 
when knowingly done, shall be deemed a forfeiture of the 
entire interest, which the note or other evidence of debt 
carries with it, or which has been agreed to be paid thereon; 
and in case a greater rate of interest has been paid, the 
person by whom it has been paid or his legal representa- 
tive may recover back, by an action in the nature of an 
action for debt, twice the amount of the interest paid.” 

The purpose and effect of this statute were not only to 
make void all agreements for usurious interest, but to give 
a right of action to recover back double the amount after it 
has been paid. The contract then in our case to pay the 
one and a half per cent. per month for the indulgence was 
void. if agreed to be paid in the future the promise was 
void, and none of the sum so promised to be paid could be 
collected by action. And if paid down, double the amount 
paid could be recovered back. So the agreement taken 
either way had no legal binding force upon the makers, and 
therefore according to the authorities cited the endorser was 
not discharged. There is no error and the judgment of the 
superior court must be affirmed. 

No error, Affirmed. 
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M. ELLIOTT and others v. A. HIGGINS, Adm’r. 


Agent and Principal—Re-issue of Hxecution—Administrator— 
Bankruptey. 


1. When judgment was obtained, in 1861, in an action brought by one in 
his own name as agent and attorney for certain parties in Indiana and 
Missouri (to whom the fund belonged), and in 1863 the same was col- 
lected by the sheriff under execution and satisfaction of the judgment 
endorsed by him on the execution, a portion of the money paid to the 
nominal plaintiff and the remainder sequestered by the Confederate 
authorities : Jé was held, on a motion by the non-resident parties in In_ 
terest to re-issue execution, that the Judgment was satisfied and that 
the motion could not be granted. 


29. Where an administrator, in settlement with the distributees of the 
estate, gives his Individual note for the balance due, such note is not 
‘‘a debt created while acting in any fiduciary capacity” within the op- 
eration of the U.S. Revise:l Statutes, § 5117, and the collection of a 
judgment upon it is barred by a discharge in bankruptcy thereafter 
obtained. 

(Bluckwell vy. Willard, 65 N. C., 555; Justice y. Hamilton, 67 N. C., 1113 
Com’rs v. Staley, 82 N. C., 395, cited and approved.) 


Morton to issue Execution heard at Spring Term, 1880, 
of McDowr Lt Superior Court, before Gilmer, J. 

The motion was made before the clerk who ordered exc- 
cution to issue, and upon appeal to the judge of the superior 
eourt the judgment of the clerk was affirmed, and the de- 
fendant appealed to this court. 


Mr. W. H. Malone, for plaintiff. 
Mr. G. N. Folk, for defendant. 


SmiruH, C. J. The defendant, as executor of Nimrod El- 
liott, having funds in his hands upon a settlement of his 
administration account to which the other plaintiffs were 
entitled, on the 16th day of February, 1861, executed and 
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delivered to their.agent, Elkanah Elliott, his due bill or note 
‘in the following words: 

I, A. Higgins, am this day due the heirs of Wm. Baliew 
and McCainey Elliott three hundred and forty-eight dollars 
32 cents on the estate of Nimrod Elliott dee’d, to be paid 
hereafter. Feb. 16th, 1861. 

(Signed.) | A. Hiaerns, 

The plaintiffs owning the fund were residents of Indiana 
and Missouri, and the intestate Elkanah, retaining the note 
on their behalf, on April 30th, 1861, brought an action 
thereon in his own name, describing himself as attorney 
for them and reciting their names, and at spring term, 1861, 
recovered judgment against the defendant for the sum spe- 
cified and due. 

On February 3d, 1868, execution issued to the sheriff, re- 
turnable to fall term, on which he collected the money, and 
endorsed thereon: “ Received satisfaction in full of this fi, 
fa. for four hundred and eighteen dollars and 70 cents. Re- 
tain my fee and commissions, $10.94: pay into office $407.82. 

(Signed.) J. H. Duncan, sh’ ff.” 

A portion of the money was afterwards received by the 
intestate, and the residue passed into the hands of a receiver 
appointed under the sequestration act of the Confederate 
Congress. 

In 1872, the defendant, under regular proceedings in the 
proper district court of the United States, was declared a 
bankrupt, and the year following obtained his discharge. 

The present motion is for leave to issue execution, to 
which objection is made upon the ground that, 

1. The debt has been paid and the judgment satisfied by 
the sheriff’s return, and 

2. The defendant is discharged by the decree in bank- 
ruptcy. 

The hostile relations growing out of the essayed revolu- 
tionary moyement for the withdrawal of this and other 
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states associated in the effort, from the United States and 
their coramon government, analagous to, and by the act 
of Congress of July, 1861, put on the same footing, as 
those subsisting between independent belligerent states by 
the law of nations, put an end to further business inter- 
course between the citizens of the respective parts, and re- 
voked all agencies created or authority previously conferred 
upon the one by the other, as is declared in Blackwell v. 

Willard, 65 N. C., 555, and Justice v. Hamilton, 67 N.C, 111. 

The rule is not without exception, and Mr. Justice Baa: 
LEY, delivering the opinion of the supreme court of the 
United States in Ins. Co. v. Davis, 95 U. 8., 425, in an elab- 
orate discussion of the question, and after quoting a para- 
graph from Emerigon that “if a foreigner is forced to de- 
part from one country, in consequence of a declaration of 
war with his own, he may leave a power of attorney with a 
friend to collect his debts, and even to sue for them,” uses 
this language: “ Perhaps it may be assumed that an agent 
ante bellum, who continues to act as such during the war, in 
the receipt of money or property in behalf of his principal, 
when it is the manifest interest of the latter that he should 
do so, as in the collection of rents and other debts, the assent 
of the principal will be presumed unless the contrary is 
shown; but that where it is against his interest, or would 
impose upon him some new obligation or burden, his assent 
will not be presumed, but must be proved, oe by his sub- 
sequent ratification, or in some other manner.’ 

But the present case is not within the eee of the 
principle thus announced with its qualifications. The note 
is sued on in the name cf the agent, as trustee for the others, 
and there is no legal impediment in the way of its prosecu- 
tion to final judgment and ultimate satisfaction. As the 
law then was, he alone was, at law, the owner of the judg- 
ment, with full right to control and dispose of it and its 
fruits. 
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Again, the payment was not voluntary but coerced out of 
the defendant by process which he could not resist, and it 
would be unjust when the plaintiff of record has enforced 
satisfaction, that the defendant should be compelled to pay 
the same debt a second time. The parties beneficially in- 
terested recognize the agency, and seek to take advantage 
of what was done by their agent by asking for an execution 
pursuant tothe judgment. We are not disposed to enter- 
tain, favorably, an application based solely upon the recov- 
ery in the name of their trustee, and which proposes to re- 
pudiate his subsequent agency, in suing out final process 
and compelling payment of the debt. In our opinion they 
are, and ought to be, equally bound by all his acts in their 
behalf, done in good faith, and intended for their benefit. 

II. It is contended that the discharge in bankruptcy 1s 
ineffectual against this, as a fiduciary obligation. The bank- 
rupt act exempts from a discharge any “debt created by the 
fraud or embezzlement of the bankrupt, or by his defalca- 
tion ag a public officer, or while acting in any fiduciary charac- 
ter”? Rev. Stat. U.S., § 5117. 

We have already decided, in Commissioners of Wilkes v. 
Staley, 82 N. C., 395, that a bond given by a defaulting pub- 
lic officer for the amount of his indebtedness, and reduced 
to judgment, was not a debt created by his defalcation but 
bv his own voluntary contract, and was barred by the dis- 
&h arge. ‘The opinion is supported by the cases therein re- 
ferred to, and rests upon sound and satisfactory reasoning. 
The decision was controverted with much earnestness of 
manner in the argument for the plaintiffs, but no cases were 
cited in opposition, and our conviction of its correctness re- 
mains unshaken. We are more desirous of being right 
than consistent, and would not hesitate a moment to change 
our rulings whenever convinced of their erroneousness. 

It will be difficult in principle to distinguish that case 
from the present. The individual obligation of the defend- 
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ant, existing only by force of his own voluntary contract, 
is substituted for one resting upon assets with which he is 
chargeable as trustee, and his own personal estate thus be- 
comes liable to its payment. By virtue of the judgment, 
the right to the money due on it vests in a trustee. This 
does not seem to be,in the words of the statute, a debt 
created “while acting in a fiduciary character,’ although 
the consideration of the contract may be such pre-existent 
lability. 

But it is unnecessary to enquire whether the note is a 
novation or-a cumulative security merely, and within the 
scope of the decision in Commissioners of Wilkes v. Staley, to 
which we fully adhere, since our opinion upon the other 
matter of defence determines the controversy. 

There is error and the judgment below is reversed and a 
new trial granted. Let this be certified. 

Error. Reversed. 


CHARLES COLE v. JOSEPH J. FOX. 
Parol Evidence—Suretyship. 


in an action upon a bond where, the defendant pleaded that he was 4 
surety thereto and had given notice to the plaintiff to bring suit againsé 
the principal under ch. 232, §1, acts 1868-9, parol evidence is admissi- 
ble to prove the fact of suretyship. 


Crvir, Action commenced before a justice of the peace 
and tried on appeal at Spring Term, 1880, of CuaTHam Su- 
perior court, before Seymour, J. 

The plaintiff declared upon a single bill of which the fol- 
lowing is a copy, viz.: 
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“One day after date we, or either of us, promise to pay 
Charles Cole the just sum of one hundred and thirty six 
dollars for value received of him, as witness our hands and 
seals. | W. B. Dorsett, [Seal. ] 

March 2d, 1861. 7 Jos. J. Fox, [Seal. | 

It was in evidence that Jos. J. Fox was in fact only surety 
on said note, the money having been borrowed for Dorsett. 
The defendant, Fox, introduced a written notice in con- 
formity to the provisions of the act of 1568-69, ch. 282, § 1, 
addressed to the plaintiff, requiring him to sue W. B. Dor- 
sett upon the note,on which he was surety, dated March 
5th, 1870, and served the same day according to the return 
thereon, by the sheriff of Chatham county. It was conceded 
that no suit had ever been brought on the note against W. 
B. Dorsett. - | 

His Honor charged the jury that if they were satisfied 
that the defendant was a surety, and that the notice was 
served on the plaintiff according to the sheriff’s return, the 
defendant was entitled to their verdict. ‘The Jury found the 
issues in favor of the defendant, and there was judgment 
according to the verdict. A motion was made for a new 
trial upon the ground that it was incompetent to show by 
parol evidence that the defendant was a surety. The mo- 
tion was overruled and the plaintiff appealed. 


Messrs, Battle & Mordecat, for plaintiff. 
Mr. John Manning, for defendant. 


Asug, J. The record presents but one question for our 
consideration, and that is whether 1t was competent to prove 
by parol evidence that the defendant was surety on the note 
sued upon. There was no other exception taken on the 
trial, and we must assume that the admission of this testi- 
mony was objected to when offered, or His Honor would 
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have disposed of the rule for a new trial-upon the ground 
that the objection was not made in apt time. 

There has been a contrariety of opinion expressed on this 
subject by the courts of the different states. Some have 
held that parol evidence in such a case is incompetent be- 
cause it contradicts or varies the terms of the instrument 
signed by the surety. Others hold that it does not tend te 
alter or vary either the terms or legal effect of the written 
instrument, but is simply proving a fact outside of such 
terms, collateral to the contract and no part of it, and that 
the evidence is perfectly competent in a court of law. 
While some others maintain that though the evidence is 
incompetent in a court of law, it is competent in a court of 
equity. | 

After a careful investigation of the subject we are con- 
vineed that the weight of authority sustains the principle 
that the evidence is competent in a court of law, and more 
especially in our courts, having no separate jurisdiction of 
law and equity, where all the rights of parties, both legal 
and equitable, must be adjudicated in any suit wherein 
they are litigated and drawn in question. So that in re- 
ferring to authorities it is immaterial whether they are de- 
cisions of courts of law or equity. 

Fowler v. Alexander, 1 Heiskell, (Tenn. Rep.,) 42, was a 
case very similar to this. There, the action was brought 
upon a sealed note executed by Frederick Dean and Abijah 
Fowler. It did not appear upon the face of the note but 
that both were principals. Fowler only was sued on the 
note. He pleaded specially, in substance, that he executed 
the note sued en as surety for Dean, his co-obligor, and that 
after the said note became due he gave notice in writing to 
the plaintiff requiring him to put the note in suit; and 
averred that he failed to do so within the time required b 
law, and to proceed with due diligence to‘collect the same, 
by consequence whereof he claimed to be discharged from 

30 
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liability. ‘There was ademurrer to this plea. In the court 
below the demurrer was sustained, but on appeal to the 
supreme court the Judgment of the superior court was re- 
versed, on the ground that the matter of the plea, if true, 
was a good defence to the action. Jt was insisted on the 
part of the appellant that the fact of the suretyship should 
appear on the face of the note in order to entitle the surety 
to be discharged under the provisions of the code, 1968, but 
the court held “the principle is now well settled that the 
fact of suretyship may be shown by parol proof in a court 
of law upon a question between the surety and the holder 
of a note.” 

In the case of Creech v. Hedrich, West Va. Rep., 140, it 
was held that one or more of a number of obligors has a 
right to show that he or they stand in the relation of surety 
on the bond, by parol testimony; and in Burke v. Cruger, 8 
Texas Rep., 66, WHEE ER, J., said, “it is immaterial what 
may be the form of the instrument, whethcr a simple con- 
tract in writing or a specialty, and though all appear upon 
the instrument as principals, in equity parol evidence is 
admissible to prove that one or more of the joint-makers 
or co-obligors signed the instrument in the character of 
surety ;”’ and in support of his decision cited Burge on 
suretyship, 212, 1 Am. Ed.; 3 Texas, 215, for the principle 
that “in equity parol evidence is admissible to show who is 
principal and who is surety.” 

Jounson, J., in giving the opinion of the court in the case 
of Smith v. Tuneno, 1 McCord, 451, said: “I take the prin- 
ciple to be that the relationship which subsists between the 
joint-obligors is a matter wholly extrinsic of the written 
contract, and may therefore be proved by parol, without any 
violation of the rule whieh prohibits the introduction of 
parol evidence to contradict or vary a written agreement.” 

And again in ‘Scott v. Baily, 2 Jones, (Missouri Rep.) 140, 
the court held: ‘“ There eannot bea necessity for this court 
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again to assert that parel_proof is perfectly admissible to 
show that a co-obligor in a note or bond is a surety for the 
principal obligor therein.” To the same effect is Brandt on 
Suretyship and Guaranty, §§ 17 and 18, where the doctrine is 
fully discussed and the authorities on both sides of the 
question cited. Also 1 Parsons on Bills, 294. 

We are of the opinion the evidence was competent for the 
purpose for which it was offered. Whether the notice given 
by the defendant to the plaintiff under the act of 1868-’69, 
ch. 232, § 1, was sufficient, or whether the plaintiff, at the 
time of the service of the notice, had such knowledge of the 
fact of the suretyship of the defendant as in law or equity 
would discharge him from liability, on the failure of the 
plaintiff to comply with the requirements of the notice, are 
questions we have not considered because they are not raised 
by any exceptions on the trial. We have dealt with the 
only exception taken, viz: was parol evidence competent to. 
prove that Fox, the defendant, was a surety, and we hold 
that it was, and that there is no error in the ruling of His 
Honor in discharging the rule for a new trial. The judg- 
ment of the court below is affirmed. 

No error. Affirmed. 


WILLIAM FOY v. lL. J. HAUGHTON. 
Pleading—Defence of Fraud—Sufficiency of Answer—Practice. 


1. In anaction upon a contract where the defendant in his answer alleges. 
that the execution of the contract was superinduced by the false and 
fraudulent representations of the plaintiff, but does not allege that he 
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was thereby deceived; Held, upon demurrer to the answer, that the 
_ game was not sufficient to defeat a recovery by the plaintiff. 


2. In such case, where the court below held the answer to be sufficient, 
the action will be remanded to give the defendant opportunity to move 
for such amendment as he may be advised. 


(Walsh v. Hall, 66 N. C., 233, cited and approved.) 


Crviu Action tried at Spring Term, 1880, of CRAVEN Su- 
perior Court, before Gudger, J. 

The case was heard upon complaint, answer and demur- 
rer to answer. The court overruled the demurrer and the 
plaintiff appealed. 


Messrs. Clark & Clark and Green & Stevenson, for the plain- 
tiff. 
Messrs. W. B. Rodman and A. G. Hubbard, for defendant. 


Smits, C. J. ‘The action is to recover the amount speci- 
fied in the sealed note described in the complaint, to which 
the defendant, in his answer admitting the plaintiff’s alle- 
gations, sets up the defence of fraud, and says that the exe- 
cution of the note was superinduced by the false and fraudu- 
lent pretences and practices of the plaintiff, and was given 
to remove an obstacle, caused by his false claim of title, to 
the consummation of athen pending contract for the sale 
of the defendant’s land, and to obtain his deed of quit-claim 
thereto. 

The plaintiff demurs to the answer, and for cause of de- 
murrer, among others, assigns the following: 

1. For that it fails to show that defendant was deceived by 
the false and fraudulent representations alleged to have 
been made, and © | 

2, For that the facts stated in the answer are not in them- 
selves sufficient to invalidate the obligation and defeat the 
recovery. 
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It does not appear from the answer that the defendant, at 
the time when he gave the note and received the plaintiff’s 
deed of quit-claim to the land, was not fully aware of the 
eroundlessness and fraudulent character of the plaintiff’s 
pretended right, or that, relying upon the plaintiff’s fraudu- 
lent representations, he was thereby induced to enter into 
the arrangement, in order to effect the sale. If the defend- 
ant acted with full knowledge of the facts, and was not de- 
ceived by the plaintiff’s conduct and representations, how- 
ever reprehensible they may have been, the defendant can- 
not now ask to be relieved from the consequences of his 
own intelligent and voluntary act, the benefit of which he 
has himself taken. The very essence of the claim for rellef 
consists, not in the attempt, but in the successful practice of 
a fraud, of which the deceiving of the injured party is a 
necessary ngredient. 

The constituents of a remedial fraud in the procurement 
of contracts consist in “a representation, express or implied, 
false within the knowledge of the party making it, reasonably 
yelied on by the other party, and constituting a material in- 
ducement to the contract or act.” Adams Eq., 176. In the 
pote it is said: “And so, if a vendee becomes acquainted 
with the fraud before completing his bargain, and chooses 
to goon, a court of equity will not help him.” Pradé v. 
Philbrook, 833 Maine, 17, and other cases there cited. 

The doctrine is thus defined by Dick, J.,in the opinion 
delivered in Walsh v. Hall, 66 N. C., 233: “Tf representa- 
tions are made by one party to a trade which may be rea- 
sonably relied upon by the other party, and they constitute 
a material inducement to the contract, and such representa- 
tions are false within the knowledge of the party making 
them, and they cause loss and damage to the party relying 
on them, and he has acted with ordinary prudence in the matter, 
he is entitled to relief in a court of justice.” 

The want of an averment that the defendant was misled 
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and deceived by the plaintiff’s false misrepresentations as to 
his title, or, in other words, that without knowledge of their 
falsity, he confided in their truthfulness, and acting upon 
them, executed the note, is therefore a fatal defect in the 
answer, and renders it obnoxious to the demurrer. 

It is unnecessary to pass upon the other assigned grounds 
of demurrer, as our opinion upon this disposes of the ap- 
peal. | 

Ordinarily the judgment of this court sustaining the de- 
murrer would be final, but as the defect in this case arises 
from the omission of an averment, which in our view is 
material, but was not so considered by the judge in the 
court below, and which may admit of correction by amend- 
ment, we remand the cause to give the defendant an op- 
portunity to move for leave to make the amendment in 
this and other particulars, as he may be advised; and if 
unamended, the action must be dismissed. It is accord- 
ingly so ordered. 


Error. Reversed and remanded. 


J. O. BOONE, Trustee, &c., v. R. W. HARDIE, Sheriff. 
Pleading—Sham Plea—Deed of Frust—Fraud. 


1. In an action against a sheriff for the conversion of certain goods con- 
veyed in a deed of trust, where the defendant’s answer averred that 
the creditors of the trustor alleged that the deed of trust was fraudu- 
lent and void, and that he had seized and sold the goods under execu- 
tion from a belief that the allegation wastrue; Held, that the answer 
did not contain a ‘‘sham plea,’”’ but was sufficient to raise an issue as 
to the alleged fraud, 


2 Where, in such action, the plaintiff showed in evidence the deed of 
trust which ayerred that one of the motives to its execution was a de- 
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sire to secure creditors, and proved that the trustor remained in pos- 
ses-ion of the goods conveyed and ordered new goods, which were 
sold and the proceeds applied by him on the debts secured, as agent 
of the trustee, until stopped by defendant's levy, and that he had no 
intention to hinder, delay or defraud creditors; and the only issue 
submitted to the jury was, ‘* Did the plaintiff (trustor) in making the 
deed in trust intend thereby to hinder, delay or defraud his ereditors ?”’ 
to which the jury respoded *‘ No 7’; ft was he, 
(4) that it was not error for the court to refuse to grant the plaintiff a 
judgment on the verdict. 
(2) That it was error to grant the defendant a judgment non obstante 
eeredicto, 
(3) That the absence of the fraudulent intent in the trustor had no 
efficacy to repel the fraud in legal intendment, and the finding of the 
jury was wholly immaterial, 
(4 ‘That the deed of trust was not fraudulent and void on its face but 
was presumptively se, and the presumptien was required to be re- 
butted, aiid the question of fraud should have been passed upon by 
the fury under proper directions from the court. 

(Hardy v. Simpson, 13 Ired,, 182; London v. Pursley, 7 Jones, 3133; Cheat- 
hamv. Hawkins, 76 N. C., 335, and 80 N. C., 161, cited and approved.) 


Civit Action to recover damages for the sale and con- 
version of property conveyed in a deed of trust, tried at 
Spring Term, 1880, of CuMBERLAND Superior Court, before 
Eure, J. 

D. H. Bell executed a deed in trust on the 18th of Feb- 
ruary, 1879, to his co-plaintiff, J. QO. Boone, conveying for 
the security of his creditors in two classes as therein ex- 
pressed, a stock of goods, wares and merchandise described 
as consisting of liquors, dry goods, groceries, notions and 
general merchandise, with all his book-debts and notes and 
his household and kitchen furniture, with a reservation out 
of the same of the personal property exemption allowed by 
law, and therein was named a day of default at the end of 
twelve months, after which, if the debts secured were not 
paid off and discharged, the trustee was empowered to take 
possession and sell the property and make collection and 
pay tle unpaid Webts in their prescribed order. 
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The deed was put to registration on the first day of Murch 
next after its execution, and slrortly thereafter, under exe- 
cution in favor of two of the creditors of said Bell, (Hersey 
& ©o., and Egerton & Co.,) the defendant, a sheriff, ievied 
on and sold, after first setting apart the exemption allowed 
by law, enough of the goods conveyed in the trust to make 
the sum of two hundred and eleven dollars and forty-five 
cents, and this action is brought to recover for the saie and 
conversion thereof. 

The defendant justified under said executions ayalnust 
Bell, with averment of an allegation by the creditors that 
the deed in trust was fraudulent and void, as being executed 
with intent to defeat their recoveries, and that he seized 
and sold the goods from a belief that the allegation of the 
ereditors was true. 

On the call of the cause for trial, the plaintiff moved to 
strike out the clause of the answer, wherein Justification 
was pleaded, on the ground that it was a sham plea, in that 
it did not distinctly allege the deed to be fraudulent suv as 
to raise an issue of fraud, and the motion being refused, the 
plaintiff excepted. 

The court then submitted to the jury the issue—* Did the 
plaintiff Bell, in makiug the deed in trust, intend thereby 
to hinder, delay, or defraud his creditors? ” 

Thereupon the plaintiff showed in evidence the deed in 
trust, which on its face, besides the facts and the powersand | 
duties of the trustee hereinbefore recited, avowed one of 
the motives to its execution to be a destre to convey all the 
property liable to seizure and sale by execution for the se- 
curity of his creditors, except his exemption. And it was 
proved by the oath and examination of Bell and the trustee, 
that Bell remained in possession and ordered new goods, 
some of which were put into the storehouse and others sent 
back, and he sold and applied the proceeds on the debts 
constituting the first class, by arrangement with the trustee 
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and as his agent, until stopped by the levy of the defendant; 
and that in the making of the deed and in all things con- 
nected therewith, Bell had no intention to hinder, delay or 
defraud his creditors, but a purpose merely to sell the goods 
and pay the creditors. 

At the conclusion of ihe testimony as above on the part 
of the plaintiff, the defendant demurred to the evidence and 
asked the court to charge the jury that the deed in trust 
upon its face was fraudulent and void as to creditors, but 
His Honor reserving the point of law raised by the defend- 
ant, at the request of plaintiff allowed the Jury to find upon 
the issue submitted. The jury found the issue in the nega- 
tive,and His Honor refused the motion of plaintiff for 
judgmeat on the verdict and entered judgment that the de- 
fendant go without day and for costs non obsiante veredicto, 
being of opinion on the point reserved that if the deed of 
trust was not fraudulent and void on its face, there was a 
strong presumption of fraud and it was not rebutted by the 
evidence, and from these rulings of the court below the ap- 
peal is taken by the plaintiff. 


Mr. W. A. Guthrie and T. H. Sutton, for plaintiff. 
Mr. Liuncan Rose, for defendant. 


DitiarD, J., after stating the case. It was not error to 
refuse the motion of the plaintiff to strike out the clause of 
the answer wherein the defendant set up his justification on 
the ground that the same was sham. Without doubt an an- 
swer may be stricken out as sham under C. C. P., § 104, and 
and so it might have been under the common law _ plead- 
ings; but then under either system it must be really asham 
pleading, that is to say, it must set up matter as a defence 
which is a mere pretence and has not the color of fact. 
The design was to prevent vexatious defences by the plea of 
matter for delay, false in fact, and so known to be to the 
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pleader. And while in general such a pleading may be 
stricken out where the falsehood can be clearly shown, we 
think the power ought not to be exercised in any case where 
the matter objected to, as presented or in any other form, 
might constitute a defence. Stephen on Pleading, Rule 9, 
p. 441; Bliss on Code Pleading, § 422 and note. 

Under this view of a sham pleading, the clause of the 
defendant’s answer could not be considered to be of that 
kind. The defendant therein alleged the executions deliv- 
ered to him and the claims of the creditors that the deed 
conveying the goods was executed with intent to hinder and 
defeat them, atid as such was fraudulent and void; and the 
answer then goes on to aver, that, so believing the deed to 
be, he levied on and sold the goods. We think the refer- 
ence to and adoption of the allegations of the creditors as 
to the mala fides of the deed, and the averred action of the 
defendant, on a belief in the truth of those allegations, was 
in substance an allegation of the invalidity of the deed by 
the defendant himself, and was such an averment as that an 
issue might be made thereon as to the alleged fraud. We 
hold therefore that the clause objected to was sufficient for 
the formation of issue as to the alleged fraud, and the mat- 
ter having the color of fact, the judge was right in refusing 
to strike it out. | 

Upon the other point of error assigned by plaintiff, on 
the refusal of the court to grant judgment for him on the 
response of the jury to the issue submitted to them, and in 
the grant of judgment in favor of defendant, non obstante 
veredicto, we ave of opinion that His Honor did not err in 
refusing plaintiff judgment but did; in the grant of judg- 
ment to defendant. 

Fraud with respect to the deed in trust in question might 
be of three kinds: fraud per se on the facts appearing on 
the face of the deed, not explainable by evidence dehors 
and not requiring the verdict of a jury, but to be declared 
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by the court; fraud by presumption of the law rebuttable, 
to be found a fraud by the jury under the direction of the 
court, unless there were other facts shown forth in evidence 
or admitted sufficient in law to rebut the presumption, and 
then, if there was not fraud of either of these kinds, there 
might have been fraud in fact, as an open question to the 
jury under instruction from the court as to what in law 
would constitute fraud, to be found from the circumstances 
and the evidence of the motives and intent of the parties. 
Hardy v. Simpson, 18 Ired., 182; London v. Parsley, 7 Jones, 
313; Cheatham vy. Hawkins, 76 N. C., 335, and same case 80 
N.C., 161. 

In fraud of the first kind there is nothing to be found by 
a jury, but in the others there is the fact of fraud to be found 
according to the artificial weight of the legal presumption, 
or against 1t upon the evidence submitted in rebuttal, or to 
be found as an open question of fact. 

The issue submitted to the jury in this case had reference 
only to the intent in the mind of Bell, attendant on or 
moving him to the execution of the deed; and upon the 
supposition that the fraud under investigation was a fraud 
by presumption, it was entirely immaterial, and the res- 
ponse thereto was of no weight to rebut the presumption. 

In Cheatham v. Hawkins, 80 N. C., 161, the immateriality — 
of the intent in such case was described in the following 
language by the Chief Justice: “Acts fraudulent in view 
of the law because of their necessary tendency to delay or 
obstruct the creditor in the pursuit of his legal remedy, do 
not cease to be such because the fraud as an independent 
fact was notthenin the mind. Ifa person does and intends 
to do that which from its consequences the law pronounces 
fraudulent, he is held to intend the fraud inseparable from 
the act.” Itis evident that the absence of the fraudulent 
intent in Bell as found by the jury had no efficacy to repel 
the fraud in legal intendment, and therefore the finding 
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was wholly immaterial and the refusal] of judgment thereon 
in favor of the plaintiff was not erroneous. 

But it remains to consider whether the fraud in the case 
was one by intendment of the law, and if so, whether it 
should not have been so found by the jury according to the 
intrinsic artificial weight of the presumption to be laid 
down by the court, or upon evidence subimitted to them as 
reasonably sufficient to rebut the fraud. 

Under the authority of the case of Cheatham v. Hawkins 
supra, the facts of this case being very similar to that, we 
agree that the deed of Bell! to his trustee was not fraudulent 
and void on its face, but was presumptively so and the pre- 
sumption was required to be rebutted. 

The fraud imputed to the deed whether by presumption 
or as an open question of fact was drawn into issue upon 
the pleadings between the parties, and should have been 
passed upon by the jury under proper directions from the 
court as before explained, or by the court with a waiver of 
jury by the parties, of which there is no suggestion in the 
record; and this being so, there was no fact found or adinit- 
ted in the record to warrant a judgment for the defendant. 

A judgment non obstante veredicto is of very restricted ap- 
plication, being proper only, according to the law writers, 
when a plea is put in confessing the cause of action, and 
issue is joined or found on an immaterial matter in avoid- 
ance,in which case the party against whom the issue Is found 
may have judgment on the confession non obstante veredicto ; 
but that doctrine can have no application for the defendant, 
if it could in any case, as the fraud by him alleged. bas 
never been confessed by the plaintiff. 

In our opinton upon the demurrer to evidence by the de- 
fendant, Ilis Honor giving the plaintiff the full benefit of 
any fact on the face of the deed or otherwise proved or 
reasonably to be inferred therefrom, should have told the 
jury, if such was his opinion, that there was no evidence 
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that would justify a finding a rebuttal of the presumption, 
and should have had the jury to find the fraud. 

From the omission of the court to have the fraud in this 
case found by the jury, there was no foundation or warrant 
for the judgment for defendant, and the same must be re- 
versed and a venire de novo awarded. 

Error. Venire de novo. 


L. BR. SIMPSON and wife and others v. VIOLA V. WALLACE and 
another. 


Proceeding for Partition—Multifarrousness— Practice— Conflict: 
ing Claim of Titlk—Homestead Estate after Death 
of Owner—Minor Child. 


1, A proceeding for partition which asks a division of several separate 
and distinct tracts of land not held by the same tenants-in-common, 
and blends in one, independent causes of aetion to which the same 
persons are not parties, is multifarious. 


2. Partition will not be ordered of land which the defendant alleges that 
the plaintiffs have an estate for the life of another and an equal share 
with the defendant in a contingent remainder therein, 


3, In such case, the court will not adjudicate in a proceeding for parti- 
tion a conflicting claim of title set up by the defendant, so as to ex- 
clude him by the estoppel. 


4. Where the owner of a homestead dies leaving children, some of age 
and one a minor, the homestead estate vests alone in the minor child 
until her or his majority. 

(Watson v. Watson, 3 Jones Eq., 400; Williams vy. Hassell, 74 N. C., 484; 
Parks vy. Siler, 76 N..C., 191; Justice vy. Guion, 1b., 442; McBryde v. 
Patterson, 73 N.C., 478; Purvis v. Wilson, 5 Jones, 22; Maxwell vy. 
Maxwell, 8 Ired. Eq., 25; Hager vy. Nixon, 69 N.C., 108; Wharton v. 
Leggett, 80 N. C., 169; Lumbert vy. Kinnery, 74 N.C., 348; Bank v. 
Green, 78 N.C., 247; Gheen vy. Summey, 80 N.C., 187; Allen vy. Shields, 
72 N. C., 504; Johnson v. Cross, 66 N. C., 167, cited and approved.) - 
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SpEcIAL PROCEEDING for partition of land commenced-in 
the probate court of MECKLENBURG, and heard on appeal at 
Chambers, on the 28th of January, 1880, before Schenck, J. 

The plaintiffs, petitioners, appealed from the ruling of 
the court below. 


Mr. Plait D. Walker, for plaintiffs. 
Messrs. Jones & Johnston, for defendants. 


Smiru, C.J. The three tracts of land described in the 
application for an order of partition are alleged to be held 
by the plaintifis and the defendant, Viola, as tenants in 
common, to one of which the other defendant, Mary, also 
sets up a claim. 

The first-mentioned tract, or “ Rock-house Place,” was set 
apart to Wilson Wallace, their father, under proceedings in 
bankruptcy, as his homestead, and retains its exemption 
from liability for his debts, until the said Viola, his only 
minor child, attains the age of twenty-one years. 

The second tract was devised by Nehemiah A. Harrison 
to his daughter Caroline, wife of the said Wilson, who died 
before her husband, since also himself deceased, and has 
descended to the plaintifis, Martha J.and Nehemiah W. 
and the said Viola, her children and heirs at law. 

The third tract was devised by the same testator, with 
several slaves, to his grandson, Dallas Maxwell, son of a 
deceased daughter, subject to the following limitation : “But 
if the said Dallas Maxwell should die without leaving heirs, 
then itis my will that the whole of the above mentioned 
land and negroes shall be equally divided between my two 
daughters, namely, Mary Farrow and Caroline Wallace.” 

Dallas, the devisee, who is still living, conveyed his land 
to the said Wilson, and the same was afterwards levied on 
and sold, under an execution against the latter, to his said 
children. | 
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The defendant, Mary Farrow, made a party because of 
her asserted claim, which the court is asked to pass on, in- 
sists that under the will she and her sister, Caroline, are 
entitled in equal moieties to a contingent remainder in the 
Jand devised to Dallas, to take effect at his death without 
issue, and that the children of said Caroline succeed to her 
share thereof. 

The proceeding is obnoxious to several objections: 

I. It is multifarious, in that it asks a division of several 
separate and distinct tracts of land not held by the same 
tenants in common and then blends in one, independent 
causes of action to which the same persons are not proper 
parties. The defendant, Mary, has or asserts a contingent 
estate in one half of the remainder in the land devised to 
Dallas, and has no interest whatever in the others. 

If. Upon the construction which sustains the continuing 
validity of the limitation in remainder, the plaintiffs and 
Viola havea vested estate in the land, for the life of said 
Dallas, and an equal share with said Mary in the contin- 
gent remainder. In case of such uncertain interests, partition 
will not be ordered, Watson v. Watson, 3 Jones Eq., 400; 
Williams vy. Hassell, 74 N. C., 434; Parks v. Siler, 76 N. C., 
191; Justice v. Guion, Ibid., 442. 

III. The court will entertain an application from a trus- 
tee for advice as to the discharge of the trusts with which he 
is clothed, and, as incident thereto, the construction and 
legal effect of the instrument by which they are created, 
when a case is presented in which the opinion can be made 
effective; but it will not adjudicate a conflicting claim of 
title set up by another, so as to exclude him by the estoppel, 
in a proceeding to which it is incidental only, and not nec- 
essary to the attainment of its main object. “I am not 
aware of any case,” says Chancellor ....,........... “in which 
the heirs at law of a testator or devisee who claim a mere 
legal estate in the real property, when there was no trust, haye 
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been allowed to come into a court of equity for the mere 
purpose of obtaining judicial construction of the provisions 
of the will.” Bowers v. Smith, 10 Paige, 693. 

So in Bailey v. Biggs,56 N. Y., 407, Foreer, J., thus 
comments on the case before the court: - “The juris- 
diction (in interpreting wills) is incidental to that over 
trusts. There is nothing of that sort here. The title and 
possession of the plaintiff is purely a legal one. ‘The title 
of the defendants, if they have any, is of the same kind. 
There is no trust to be enforced nor a trustee to be directed.” 
See also Bailey v. Southwick, 6 Lansing, 56. 

Where a defendant, alleged to be a tenant in common, 
sets up a sole seizin, the issue thus raised may be tried, and 
if decided against the defence, the partition will be ordered. 
McBryde v. Patterson, 73 N. ©. 478; Purvis v. Wilson, 5 
Jones, 22. 

But no such relief can be obtained on a bill, showing an 
adverse title or claim in others than the alleged tenants in 
common to the and to be divided, as in the present case, 
as is expressly held in Maxwell v. Muaweil, 8 Ired. Eq., 25, 
the estate devised being a legal estate, and the construction 
a legal question. 

The tract devised to Caroline is held in common, and is 
a proper subject for partition in the probate court, which 
alone has original jurisdiction to make the order. 

The only point then presented is as to the ownership of 
the homestead. 

The children of Wilson, to whom it was assigned are, all, 
except Viola, of full age; and the question is, is she alone, 
or her adult brother and sister with her, entitled to the pos- 
session and use until she attains her majority ? 

The question is not free from difficulty, and the terms in 
which, by the law of other states, a part of the lands of an 
insolvent debtor are protected from the claims of creditors 
and secured to him and his family, are so various in them- 
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selves and so unlike our own, that we can derive little aid 
from their adjudications in determining the import of the 
constitutional provision in this state, and the acts passed to 
give it effect. 

~ The homestead, a creature of the constitution in this state, 
where thereis a widow and no children, passes to her, and 
by express words, “the rents and profits thereof shall enure 
to her benefit during widowhood, unless she be the owner of 
a homestead in her own right.” Const., Art. X, § 5. 

If there are children of full age, the exemption terminates 
at the debtor’s death, and is prolonged only when there are 
minors, until the youngest arrives at twenty-one years. Art. 
X,§3. Hager v. Nixon, 69 N. C., 108; Wharton v. Liggett, 80. 
N. C., 169. 

The constitution thus secures no interest to any except. 
infant children and then only during their several minori- 
ties. It would seem an unreasonable construction to exclude 
adults altogether when there are none others, and to allow 
them to participate in the enjoyment of property with their 
infant brothers and sisters, on whose account alone and be- 
cause of their minority, the exemption is continued after 
their father’s death. : 

The assignment of a homestead creates no new estate in 
the exempted land; 1t simply ascertains and sets apart a 
portion of what the debtor owns, of limited value, and re- 
lieves it from liability for his debts during a specified 
period, leaving in him the estate already possessed unim- 
paired. Lambert v. Kinnery, 74 N. C., 348; Citizens’ Bank Vv. 
Green, 78 N. C., 247; Gheen v. Summey, 80 N. C., 187. And 
the exemption is protracted after death solely for the benefit. 
of his infant children, if there be such. The homestead 
privileges do not constitute a descendible inheritance, though 
the debtor’s original and retained estate, subject thereto, is 
liable to the creditors; and as it is created under the law, 
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the law must be looked to, to ascertain its qualities and the 
persons who are to kave it. 

It is, in our view, a beneficent provision in this aspect of 
the case, for the young and helpless, and the interest of each 
ceases when he reaches his majority. Thereisno community 
of property to which the laws of intestacy apply, nor is it 
subject to testamentary dispusition. Allen v. Shields, 72 N. 
C., 504. 

This interpretation seems to have been given in the case 
cited, by Ropmay, J., and also by those who passed the acts 
of legislation to give it effect; for they expressly provide 
that if the party entitled to a homestead die, without having 
it set apart, “ his widow, if he have one, then his child and 
children, under the age of twenty-one years, if he leave such, 
may proceed to have such homestead and personal property 
exemption laid off to her, him or them, according to the pro- 
visions of sections 7 and 8 of this chapter.” Battle’s Revi- 
sal. ch. 55, $10. While this section has been decided to be 
inoperative as to personal property in extending the exemp- 
tion after death (not authorized by the constitution) in John- 
son v Cross, 66 N. C., 167, it is but carrying out the mandate 
as to the exempted land. 

In our opinion, therefore, the homestead vests alone in the 
defendant, Viola, and the plaintiffs have no interest therein. 

It is therefore declared and adjudged that the plaintiffs, 
Martha J. and Nehemiah W., as tenants in common, in 
equal shares with the defendant, Viola, of the second tract 
of land described in the complaint, and known as the 
“Washington Maxwell Place,” devised to their mother, Car- 
oline, are entitled to have partition thereof, but not of the 
other lands mentioned, and thus far the ruling of the court 
below is affirmed, and wherein it conflicts it is reversed. 

A judgment may be entered in conformity with this opin- 
ion and it will be certified for further proceedings in the 
court below, . 

Per CURIAM. Modified. 
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G. H. RENAN and others 2 J. A. BANKS Adm’r, and others. 
Practice—Crediter’s Bill—Purchaser of Land from Devisee. 


‘Where land was conveyed to R by the devisees under a will within less 
‘than two years from the grant of letters of administration, and after- 
wards a-creditors” biil is filed for a settlement of ‘the estate, wherein a 
sale of the land 4s asked; Held, that in such proceeding R cannot set 
‘up any equities alleged to exist by reason ‘of the fact that it was an ex- 
change of lands between the devisees and himself, and the land so ac- 
‘quired by them is primarily liable; in such case, the equities alleged 
to exist must be settled in another action. 


(Donoho v. Patterson, 70 N.-C., 649; Hinton v. Whitehurst, 71 N. C., 66 
Brandon v. Phelps, 77 N. C.. 445 Winfield vy. Burton, 79 N. C., 338, 
cited and approyed.} 


SpeciAL PRocEEDING commenced in the probate court 
and tried on appeal at Spring Term, 1880, of CuMBERLaND 
Superior Court, before Eure, J. 

The plaintiff for himself and all other creditors of the 
‘defendant’s testatrix, demanded judgment for an account 
and settlement of the estate, and for the amount due as al- 
leged in their complaint, and that the property of the same 
‘be applied to the satisfaction thereof. The facts are stated 
in the opinion. The defendant, Rose, appealed from the 
judgment of the court below. 


Messrs. McRae & Broadfoot and N. W. Ray; for plaintiffs. 
Messrs. Duncan Rose and W, A. Guthrie, for defendant. 


Smitu, C. J. Margaret Banks died in June, 1877, leaving 
a will, which was shortly afterwards proved in the proper 
‘court, and, upon the renunciation of the executor named, 
the defendant, James A. Banks, was appointed administra- 
or to execute the trust thereof. The testatrix left personal 
property, all of which, except some furniture bequeathed, 
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has been appropriated to the charges of administration and 
the payment of debts; and devises two lots owned by her 
in the town of Fayetteville, one known as the “ Bake-shop 
lot,” to the defendant, {the administrator,)} charged with the 
payment of the debts of the testatrix; and the other on 
Green street to the defendant, Marion Banks and Margaret 
wife of A. L. Powell, all of which devisees are children of 
the testatrix. The unpaid debts upon inquiry are ascer- 
tained to be $820.95, and the administrator alleges that he 
has advanced of his own money in the course of his admin- 
istration more than the value of the unsold articles of fur- 
niture. The “ Bake-shop lot” on Bow street has been sold, 
since the action commenced, under an order in the cause, 
for the sum of $833; one-fourth whereof was paid in money 
and the residue secured by bond and retention of title, 
which reduced by expenses of sale is largely insufficient to 
pay the debts of the testatrix. No inquiry has been made 
to ascertain the condition of the administration, and the 
value of the furniture, by any of the parties interested, for 
the reason, we must presume, that it would be unprofitable 
and useless. The lot on Green street has been sold by the 
devisees to one Thornton and by the latter to the defendant | 
George M. Rose, and deeds executed within two years after 
the grant of the letters of administration. The latter al- 
leges that the devisees exchanged the devised lot for a lot 
on Haymount Hill near the town, and received about six 
hundred dollars for the difference in value, which exchange 
the devisees, each in his respective answer, deny; and he 
asserts a primary habil‘ty for the indebtedness to 1est upon 
the last mentioned lot, and equity to require its sale in ex- 
oneration of his own. 

The probate judge after directing the Bow street lot to be 
sold and the residue of the indebtedness ascertained by ap- 
propriating the proceeds of the sale thereto, and allowing 
the defendant, G. M. Rose, to discharge his land from. lia- 
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bility by paying or adequately securing the same to be paid 
within six months with the accrued costs and expenses, pro- 
ceeds to declare and adjudge: 

That upon his failure to do se within ten days after he 
shall be informed thereof, the ‘Commissioners shall self 
said house and lot on Green street at the market house in 
said town, first giving thirty days’ notice of time and place 
of sale upon the same terms as above provided ne sale of 
the Bake shop and lot.” 

From this judgment the defendant, Rose, appealed to the 
superior court and upon the affirmation of the judge of the 
superior court, to this court. 

We sce no error in the ruling of which the appellant can 
complain. By force of the statute, lands desended or de- 
vised remains liable to the demands of the ancestor’s cred- 
itors for the space of two years after the grant of letters 
testamentary er of administration, during which all cen- 
weyances made by the heir or devisee are “ void as to cred- 
itors, executors, administrators and collectors of such dece- 
dent,” while these made afterwards “to bona fide purchasers 
for value and without notice” are valid and effectual to 
transfer the estate vested in such heir or deyisee. Bat. Rev., 
eh. 45, § 156. 

The incapacity of the heir or devisee to divest himself of 
his estate by contract or deed made during this interval has 
been repeatedly declared in former adjudications upon the 
force and effect of the disabling statute. Donoho v. Patterson, 
70 N. C., 649; Hinton v. Whitehurst, 71 N.C.,66; Brandon v, 
Phelps, 77 N. C., 44; Winfield v. Burton, 79 N. C., 388. 

The jot on Green street then remains liable to the cred- 
tors of the testatrix, as well after as before the attempted 
alienation by the devisees, and this land alone as the prop- 
erty of the deceased debtor, under the conferred jurisdiction 
can be pursued, and by a sale appropriated to the payment 
of their claims. The equities arising out of the subse 


486 IN THE SUPREME COURT. 


RAND 0.. HARRIS. 


dealings of the devisees with, others are entirely foreign to. 
the vurposes of the action, and cannot be permitted to ob- 
struct or embarrass its progress towards a speedy determi- 
nation. Those equities must be asserted and settled in 
another suit between the parties, and are recognized in this. 
only so far as to allow the alleged purchaser to pay the debts 
and relieve the land. It would be fruitful in inconveniences 
if new issues could be introduced and new controversies 
opened, in the settlement of which the administrator and 
creditors have no interest, to the hindrance of the latter and 
delay of the former in closing up his administration. The 
court therefere properly declined. to entertain and pass upon 
the equity set up in the answer of Rese against his co-de- 
fendants, as not pertinent to the object of the suit, and pro- 
eeeded to order the sale of the only land which could be- 
rightfully sold for the payment of debts, if within the lim- 
ited time they were not otherwise discharged. 

There is no error and the judgment is affirmed. Let this 
be certified for further proceedings in. the court below. 


No. error.. Affirmed.. 


RAND & BARBEE »v. A. M. HARRIS:. 
Practiceo—Offer of Judgment.. 


1.. In an action before a justiee of the peace, a tender by the defendant 
as follows: ‘“I‘he defendant in this action tenders the plaintiff $15.42 
as a settlement of the matter,’ is not sufficient under the provisions of 
Battle’s Revisal,. ch. 63,.§ 20; rule 1&6.. 

3. In such case the tender must be a proposition (made before any de- 
fence is set up) to pay a specified sum in discharge of the plaintiff's. 
claim.and not. a sum.in exeess of a counter-claim.. 
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Civin Action tried at Spring Term, 1880, of FRANKLIN 
Superior Court, before McKoy, J. © 

Judgment for plaintiff, appeal by defendant. 


Messrs. Edwards & Batchelor, for plaintiff. 
Messrs. Davis & Cooke and £. W. Timberlake, for defendant. 


Smity, C.J. The plaintiff commenced his action before 
a justice of the peace for the recovery of $51.80 and interest 
due on a promissory note, executed by the defendant to 
him. After the service and before the return of the process, 
and previous to putting in an answer, the defendant made 
the following written tender to the plaintiff: 

“ Rand & Barbee v. A. M. Harris. 

The defendant in this action tenders the plaintiff $15.42 
as a settlement of the matter.” 

This offer not being accepted, the defendant answered, 
admitting his indebtedness to the plaintiff, and set up a 
counter-claim thereto for $49.36, founded upon an alleged 
sale of unsound for sound meat, and the controversy was 
confined to this. The counter-claim was disallowed on the 
trial before the justice, but on appeal sustained in the supe- 
rior court and judgment there rendered in favor of the 
plaintiff for $2.60, the difference between the opposing de- 
mands, and the costs of the action. 

The error assigned by the defendant is in so much of the 
judgment as charges him with the costs incurred since his 
offer was refused. 

In civil actions before a justice of the peace, it is provided 
that “the defendant may on the return of the process and 
before answering make an offer in writing to allow judg- 
ment to be taken against him for an amount to be stated in 
such offer with costs. The plaintiff shall thereupon, and 
before any other proceeding is had in the action, determine 
whether he will accept or reject such offer. If he accept 
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the offer and give notice thereof in writing, the justice shall 
file the offer and the acceptance thereof and render judg- 
ment accordingly. If notice of acceptance be not given, 
and if the plaintiff farl to obtain yudgment for a greater amount, 
exclusive of costs, than has been specified in the offer, he shall not 
recover costs, but shall pay to the defendant his costs accruing 
subsequent to the offer.” Bat. Rev., ch. 63, § 20, Rule 16. 

The tender in the present case falls short in many partic- 
ulars of the requirements of the rule, the materiality of 
which, in view of the favorable consideration bestowed upon 
proceedings before a justice, it is needless to decide, since, 
in our construction of the act, the facts of this case arc 
not within the sphere of its operation. he tender must 
be made before any defence is set up, and it must be a prop- 
osition to pay a specified sum in discharge of the plaintiff’s 
claim, and not a sum in excess of a counter-claim. ‘The de- 
fendant may not set up an opposing demand, and his pro- 
posal must be acted on before it is known that any such de- 
fence will be made. The offer is for the settlement of the 
plaintiff’s asserted claim, and it must be accepted or rejected 
as a full satisfaction. If accepted, nothing else is consid- 
ered, judgment entered, and the cause determined ; if re- 
fused, the trial proceeds, and if the sum due the plaintiff is 
ascertained to be within the offer (not under the reduction 
of a set-off or counter-claim) the statute gives the defendant 
all subsequent accruing costs. Here, the plaintiff’s demand 
is admitted for the entire amount and the recovery is re- 
duced by the finding of the jury upon a contested counter- 
claim. Jt does not appear whether the opposing claims 
grow out of the same transaction, and if they do, they are 
separable and distinct and do not affect the result. We 
therefore support the ruling of the court and affirm the 
judgment. 

No error. Affirmed. 
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NORTH CAROLINA and RICHMOND & DANVILLE RAILROAD 
COMPANY v. CAROLINA CENTRAL RAILWAY COMPANY 
and others, 


Condemnation of Land—Eminent Domain—Land acquired by 
Railroad. 


1. The Carolina Central railroad, under its charter (and being the sue- 
cessor of the rights and powers of the Wilmington, Charlotte and 
Rutherford railroad under its charter) and under the genera] railroad 
law, Acts 1871-2, ch. 138, has the power to institute proceedings for 
the condemnation of land necessary for the uses of the company. 


2. Land, aequired by one railroad company under a legislative grant of 
the right of eminent domain and unnecessary for the exercise of its 
franchise or the discharge of its duties, is Hable to be taken under the 
law of eminent dorain for the use of another railroad company. 


(State v. RL & D. Rh. R. Co., 72 N. C., 634; RA. BR. Co. ve Davis, 2 Dev. & 
Bat., 451; Washington Toll Bridge Co. vy. Comm'rs, 81 N. ©., 491, cited 
and approved.) 


Motion for an Injunction heard at Chambers in Char- 
lotte on the 8th of June, 1880, before Schenck, J. 

The North Carolina railroad company, under its charter 
granted in 1849, and subsequent amendments, completed 
in 1853 its authorized line of railroad from Goldsboro to 
Charlotte, entering the city on the northeast at A street, 
and proceeding down the street to the place where its ware- 
house and depot buildings are located. On September 17th, 
1871, the company leased its road and appurtenances for a 
series of years to the Richmond and Danville railroad com- 
pany, its co-plaintiff, a corporation formed under the laws 
of Virginia, and authorized by its charter to accept the 
lease and the transfer under it, and to hold and operate the 
leased road, which contract has been adjudged valid in this 
court in the case of the State v. The Rh. & D. BR. R. Co., 72 
N. C., 634. 

In February, 1855, by two successive acts of the general 
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assembly, the Wilmington, Charlotte and Rutherford rail- 
road company was incorporated for the purpose of con- 
structing a road from Wilmington to Rutherfordton with 
authority, out of separate subscriptions of stock, to begin 
the work atthe sume time at its eastern terminus and at 
Charlotte, and to proceed westward from both points along 
its projected line. The road was accordingly built, its east- 
ern division as far as Wadesboro, and its western division 
to Lincolnton, when the company becoming embarrassed and 
unable to complete the road, the road-bed and other prop- 
erty of the corporation with its franchises were sold to the 
defendant, the Carolina Central railway company, incorpo- 
rated in February, 1878, and invested with full power to 
purchase and hold the same and complete the work, extend- 
ing the line to the western boundary of the state. For the 
western division a small station house or depot had been 
built near and outside the limits of the city of Charlotte, 
deemed to be sufficient for its business before the connection 
between its parts. 

The defendant has continued the construction of the road 
until the junction of the two divisions has been effected— 
the road crossing the plaintiff’s road before it enters the 
city, and extended twenty-two miles further west to Shelby 
in the direction of the proposed western terminus. 

On December 81st, 1874, the lessee company and the de- 
fendant, to provide for the great increase of the business of 
the latter, entered into an arrangement for the joint use of 
the track along A street to a point at which the other rail- 
roads entering the city converge, and where they have 
erected large, commodious and expensive buildings for 
storage and safe keeping of goods in transitu from one to the 
other. : a 

This track has been used in common until the lessee com- 
pany, under an authority reserved in the contract, gave 
notice that the agreement for its joint use must terminate 
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on the 1st day of July, 1880. The defendant has expended 
large sams in the erection of necessary burldings at the 
place from which it 1s thus excluded and prevented from 
participating in the transportation of the freight arriving 
at the place and bound for northern seaports, which has be- 
eome large and valuable and is constantly increasing. 

The defendant company now in the hands of receivers, 
and apprehensive of the injury to its business from this 
sudden deprivation of its former facilities, with leave of the 
eourt under whose control it has. been placed, has instituted 
proceedings before the clerk under its charter for the con- 
demnation of a right of way over so much of the street as 
is traversed by the plaintiff’s track, as. will enable the de- 
fendant, without interfering with the use of the present. 
road, to construct a parallel line down the street, end thus 
afford renewed access, such as was before possessed, to its 
freight depot thereon. ‘The plaintiffs appeared and resisted 
the application. On the hearing before the clerk, he granted 
the prayer of the petitioner and appointed eommissioners 
to examine the premises and condemn the land and right 
of way, necessary for the petitioner’s relief, and to estimate 
the damages to be paid therefor, for a track extending from 
the said depot up A street to 9th street, along and on the 
west side of the plaintiff’s track, not nearer thereto than 
eight feet, or so much thereof as may be necessary for the 
additional track. From this order the plaintiffs appealed 
to the superior court. Before action on the defendant’s ap- 
plication by the clerk, the defendant entered upon the land 
and began the work, preparatory to laying down the rails 
of the new track, with full assent of the corporate authori- 
ties of Charlotte, when a restraining order issued in this 
action, with notice to the defendant to show cause why an 
injunction should not issue, interrupted the further pro- 
gress of the work. Upon the hearing of the rule and the 
numerous affidavits read in evidence, His Honor finds 
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among others, as facts, in which he is fully supported by 
the proofs: 

“That the depot is at the most approximate point to the 
business and mercantile portion of the city, and if the depot 
should be removed, it will result in the serious inconve- 
nience and injury to shippers and business men, and will 
greatly cripple the business and usefulness of the defendant 
road which is a competing road with the plaintiffs.” 

“That a track for defendant road can be constructed In 
and along A street on the west side of plaintiff’s track, and 
not less than eight feet therefrom, and can be occupied and 
used by defendant road with its engine and cars, without 
injury to the plaintiff company or interference with its 
transportation and business, present or probable future :” 

“That the only (other) railway track on A street is that 
of the defendant company which has two side tracks therein, 
one 750 feet, the other 7300 feet in length from the depot 
extending north, the latter of which it is proposed to extend 
through A street to the crossing; and that both have been 
in the exclusive adverse occupation of the defendant com- 
pany since 1874: 

“That there is no other way of reaching the depot 
through the corporate limits of the city than through A 
street, that ean be obtained without great trouble and ex- 
pense, if at all: 

“That should the plaintiff company ever need a double 
track, as claimed, of desire to construct such, it can be done 
on its right of way on the east side of its present track as 
conveniently as on the west side.” 

The court therefore disallowed the motion for an Injunc- 
tion and from the judgment the plaintiffs appeal. 


Messrs. Graham & Ruffin, Jones & Johnston, and W. W. Hlem- 
ang, for plaintiff. 
Messrs. Bynum & Grier and Clement Dowd, for defendant. 
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SmitH, C. J., after stating the case. While we suggest, we 
do not propose to pursue the enquiry whether the facts dis- 
closed present a case of irreparable damage, for which, ac- 
cording to the established practice, a restraining order may 
be sought to stop the further progress of the work, nor 
whether the pendency of the proceeding for condemnation 
of aright of way will not be a barrier to the prosecution of 
the present action, since we fully concur with the rulings 
of the court upon the merits of the controversy, so far as 
they can be properly considered at this preliminary stage of 
the case, and upon the insufficiency of the reasons assigned 
for demanding the injunction. 

The main if not the only important questions discussed 
before us are two. 

1. Has the defendant company a right to proceed for con- 
demnation of land for its use or has its power for such pur: 
pose been exhausted ? 

2. Is the land acquired and used for the North Carolina 
railroad company, liable under the law of eminent domain 
to be taken for the use of the defendant company? 

We will examine and pass upon these enquiries, a nega- 
tive answer to either whereof would be fatal to the : success 
of the condemnatory proceeding. 

First.—The first enquiry must be resolved by reference to 
the charter of the defendant company and the general law 
applicable to railroad corporations. As the successor of the 
Wilmington, Charlotte and Rutherford railroad under the 
purchase made at the judicial sale mentioned in section 15 
of the charter, it succeeded also to “all the estate and prop- 
erty ” of that company and to “all its contracts, franchises, 
rights, privileges and immunities,’ and hence could prose- 
cute the unfinished work, as originally contemplated in like 
manner and with the same means as its dissolved prede- 
cessor, The charter of the latter (sec. 26,) expressly confers 
the right to condemn lands or aright of way over them, for 
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the use of the road, not to exceed a width of prescribed 
limits, in the absence of any agreement, or when “ from any 
other cause the same cannot be purchased from the owner,” 
and directs the mode of proceeding for the exercise of the 
right. Acts (Private) 1854-55, ch. 225. 

With slight modifications the defendant company is 
clothed with the same authority in section 8, which pro- 
vides, “that when any lands or right of way shall be de 
manded by said company or condemned for the purpose of 
constructing their railway, or branches or feeders, and for 
want of agreement as to the value thereof, or from any other 
cause the same cannot be or is not purchased from the 
owner, the same may be taken at a valuation to be made by 
three commissioners, or a majority of them, to be appointed 
by the clerk of the superior court of the county where some 
part of such land or right of way is situated.” Act 
1872-78, ch. 78. 

In concurrence will be found the provisions contained in 
the enactment of 1871-72, for the formation of railroad 
companies, section 25 of which authorizes the board of di, 
rectors by a vote of two-thirds of their whole number, ay 
any time “to alter or change the route or any part of the 
route of their road, if it shall appear to them that the line 
can be improved thercby,” and confers the like powers of 
acquiring lands needed for the changed as for the original 
route, and when the change is “ made in any city or village 
after the road shall have been constructed,” the sanction 
thereto is required to be given “by a vote of two-thirds of 
the corporate authorities of said city or trustees of said vil- 
lage.” Bat. Rev., ch. 99, entitled Railroad Companies, 
sec, 25. 

While this section is primarily applicable to roads formed 
under the act, itis extended with other enumerated sections 
to “all existing railroad corporations within this state.” 
Sec. 45. | 
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These references sufficiently sustain the claim of the de- 
fendant to resort to the right of eminent domain, when 
necessary to acquire lands for such uses as are contemplated 
in the present case, and are alike demanded by the interest 
of the company and the convenience of the public. 

Secondly.—Is the property of the North Carolina railroad 
company subject to condemnation for the use of another? 

We see no reason why land obtained under a legislative 
grantof the right of eminent domain, shouid be exempt 
from its exercise when the public interest requires it for 
other public uses, any more than other lands held by indi- 
viduals. The rights of property thus invaded are as sacred 
in the one case as in the other, and equally protected in the 
fundamental law; and both are and must be subordinate to 
the demand of the state for public and useful purposes. 
The exercise of the power of eminent domain over the 
property of public corporations may be however subject to 
limitations not strictly applicable to other property. It is 
reasonable, as contended in the argument for the plaintiffs, 
that land of one such corporation, necessary for the exercise 
of its franchise and to the discharge of its duties, should 
not be taken and appropriated by another corporation no 
more important or useful, unless upon a clear expression of 
the legislative Intent to confer 1t,and then the act itself would 
be a declaration that the condemnation was required for the 
pubhe good. If the present application were to have this 
effect and seriously injure the business of the plaintiff com- 
panies, we should hesitate to hota that the right of way de- 
manded by the defendant could be condemned under the 
general words found in its charter. Butitis entirely other- 
wise. No real interruption of the plaintiff’s business, no 
interference with the exercise of the franchises conferred in 
the charter, and, in the opinion of the witnesses, little or no 
inconvenience to transportation, will result from. the con- 
struction of another track by the side of that of the plain- 
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tiff’s, and eight feet or more from it as proposed to be done 
by the commissioners. At least such additional track can 
be laid down, and if built will not seriously, if at all, dis- 
turb the operations of the plaintiff companies, or their put- 
ting down and using a second track when required for an 
enlarged transportation in the future. 

The right to construct and operate lines of telegraph along 
any railroad or other public highway in the state, and to 
obtain the right of way therefor by a condemnatory pro- 
ceeding, is expressly conferred upon any telegraph com- 
pany, incorporated by this or by any other state, by chapter 
203 of the acts 1874-75. The erection of poles with tele- 
graphic wires from one to the other, along the line of the 
road, cannot obstruct the transportation of freight or the 
carriage of passengers over it, and thus two objects of great 
public usefulness are accomplished without detriment to 
either. Why, when only a similar privilege is demanded 
by one railroad of another, involving the common use of 
the same land by separate and non-interfering tracks for a 
few hundred feet only, and when this is the only route by 
which its own depot and the common terminus of other 
roads can be reached, should it be denied to the defendant 
company? This view is in conformity with adjudged cases. 

In West River Br. Co. v. Div, 6 How., 507, the supreme 
court of the United States held that the bridge of an incor- 
porated company, built and maintained under a charter 
from the state, could be taken and condemned as part of a 
public road under the laws of that state. In the opinion of 
the court this language is employed: ‘A franchise to erect 
a bridge, to construct a road, to keep a ferry, and to collect 
tolls upon them, granted by the authority of the state, we 
regard as occupying the same position, with respect to the 
paramount power and duty of the state to protect and _pro- 
mote the public good, as does the right of the citizen to the 
possession and enjoyment of his land under his patent or 


‘JUNE TERM, 1880. 497 


| N. C. R. R. Co. v. CAROLINA CENTRAL. 


contract with the state, and it can no more interpose any 
obstruction in the way of their just exertion.” 

The same proposition is reiterated in almost similar terms 
in The RR& FRR. Cov. The Lo. R & Co.,18 How., 71, 
and Grazr, who spoke for the court refers to one point 
made in the bill as follows: “The counsel very properly 
have not insisted, in their argument in this court, on this 
point, that the legislature had no power to authorize the 
construction of one railroad. across another.” 

In Springfield v. Con. River R., 4 Cushing, 63, a bill was 
brought to enjoin the defendant company from maintaining 
a railroad and running cars thereon, over a highway in 
Springfield ; SHaw, C. J., expresses the opinion that a grant 
of power by legislative act to lay out a railroad, where the 
precise course and direction between the termini are not 
prescribed, but left to the discretion of the corporation, does 
not confer authority, prima facie, to lay the railroad on and 
along an existing highway longitudinally, or in other words, 
to take the road-bed of the highway as the track of the 
road, and accordingly ordered an enquiry, “whether it was 
by fair and reasonable intendment necessary to lay and con- 
struct the same upon and along Front street or either of the 
public ways in Cabotville or not.” In reference however to 
the condemnation of the one for the use of another, he 
adds: “But the court are of opinion that it is competent 
for the legislature under the right of eminent domain, to 
grant such authority. * * ™* The grant of land for one 
publie use must yield to that of another more urgent.” In 
the conclusion of the opinion he says: “The grant of a 
right is, by reasonable construction, a grant of power to do 
all the acts reasonably necessary to its enjoyment. It is 
not an absolute or physical necessity, absolutely preventing 
its being laid elsewhere; but if to the minds of reasonable 
men conversant with the subject, another line could have 
been adopted between the termini, without taking the high- 

32 
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way, reasonably sufficient to accommodate all the interests 
concerned, and to accomplish the objects for which the grant 
was made, then there was no such necessity as to warrant 
the presumption that the legislature intended to authorize 
the taking the highway.” 

It is plain the facts of the present application meet all 
the conditions and requirements of the rule laid down by 
the supreme court of Massachusetts, and we forbear further 
‘discussion of the subject, and refer only to a few additional 
authorities —Ches. & Oh. Can. Co. v. Balt. & Oh. R. Co., 4 Gill 
& Johns, 1; Beekman v. Sar. & Schen. R. Co.,3 Paige, 45; 
Chas. River Br. v. Warrcn Bridge, 7 Pick., 394; BR. & G. R. 
R. Co. v. Davis, 2D. & B., 451; Wash. Toll Bridge v. Com- 
mr’s, 81 N. C., 491; 1 Red. R. R., 261, 312, 313. 

We have an instance of the facility with which parallel 
tracks, near to each other, may be operated without incon- 
‘venience to either, in that portion of the plaintiff’s road 
running from Raleigh west, along which passes for several 
miles that of the Raleigh and Augusta Air-Line railroad, 
until the latter crossing the other proceeds in another and 
‘different direction. 

We see no ground for apprehending an injury to the 
plaintiff’s road by allowing the defendant to construct that, 
the necessity for which is produced by the withdrawal of 
the leave to use one for both, in order to re-open the way to 
‘its depot, and to renew connection with other roads, and 
thus to admit of convenient transfer of through freights 
from one to another. 

We therefore sustain the refusal of the injunction and 
affirm the judgment. Let this be certified. 

No error. Affirmed. 


In A CASE BETWEEN SAME PARTIES: 


SmitH, C.J. The opinion in the case between the same 
parties with positions reversed disposes of the similar ques- 
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tions involved in this appeal and the repetition of what is 
there said and held needless. We-advert toa single point 
not made in the argument, to avoid any inference from our 
silence to notice it. It is as to the right of appeal from the 
‘order appointing commissioners to lay out the right of way 
and define the limits of the land required, and also to assess 
the damages for taking the same. The right of appeal is 
expressly given to persons over whose Jands the railway or 
its branches may pass, after the commissioners have acted 
and their report has been confirmed, and who may be “dis- 
satisfied with the valuation of the commissioners,” by the 
8th section of the charter of the plaintiff company. Acts 
1872-73, ch. 75. 

This provision for an appeal at this stage of the proceed- 
‘ing would seem to imply an absence of such right at an 
earlicr period, which if allowed might be exercised to the 
embarrassment and delay of the enterprise, and be attended 
with other serious inconveniences. We have accordingly 
held at this term that an appeal does not he from an order 
appointing commissioners under proceedings instituted by 
telegraph companies, in the case of The U. Tel. Co. v. W. & 
W. R. RB. Co., ante, 420, 

Nor do we see how such an order “ affects a substantial 
right claimed” within C. C. P., § 229, since the appeal which 
is allowed will bring for review the legality and regularity 
of the order of appointment if there be exceptions thereto, 
as well as of the confirmation. There is no error and this 
will be certified to the court below. 

No error. Affirmed. 


500 IN THE SUPREME COURT. 


RYAN wv. MCGEHEE, 


— 


W. H, RYAN and others v. JAMES McGEHEE. 
Deed— Words of Conveyance—Evidence—A fiidavit. 


i. A deed, conveying land ‘* unto the said R,.in trust for B and others 
as aforesaid and their heirs,’? (R being one of those named in the pre- 
ceeding recitals of the deed as entitled to the equitable estate), convey 
an estate in fee to R the trustee. 


2. When, in an action of ejectment, M is made a party defendant upon 
thé affidavit of an agent which alleges among other things that ‘‘M 
claims title to the Jand sued for under the same party under whom the: 
plaintiff claims 5’? Held, that the affidavit fs incompetent to establish 
the fact that Mand the plaintiff claim title under the samme party. 


Murray v. Blackledge, 71 N. C., 492; Triplett v. Witherspoon, 74N. C.,- 
475; Harevy. Jernigan, 76 N.C., 471, cited and approved.) 


Cryit Action to reeover land, tried at Spring Term, 1880,, 
ef GurtForp Superior Court, before Seymour, J. 
Judgment for plaintiffs, appeal by defendant. 


Messrs. J. N. Staples and J. T. Morehead, for plaintiffs. 
Messrs: Scott & Caldwell, for defendant. 


SmrrH,.C. J. The plaintiffs claim title to the land des- 
etibed in the complaint, through successive conveyances, 
eommencing in 1835 and ending in a deed from the sheriff 
of Guilford, executed in January, 1870, to William Ryan, 
trustee for himself and others named, who with the heirs: 
at law of the trustee, made parties since his death, as plain- 
tiffs, prosecute the action. 

At the return term, after the complaint was filed, applica- 
tion was made by B. F. Martin, and he was permitted to 
become a defendant upon the following affidavit: “ W. A. 
Martin maketh oath that he is the agent of B. F. Martin, 
and that the defendant, McGehee, is the tenant of said B. F. 
Martin, who claims title to the land sued for in this action, 
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under the same party under whom the plaintiff claims, and 
that he is advised that said B. F. Martin is:anecessary party 
to a complete determination of the question involved.” 
{Signed by W. A. Martin, and sworn to before the clerk of 
the superior court, on the 10th of September, 1877.) There- 
upon theadmitted defendant answers and denies the allega- 
tions of the complaint. 

The court directed the jury, | 

1. To find a general verdict for the plaintiffs or the de- 
fendant, and to pass upon the following special issues: 

2. Does the defendant claim the land in controversy un- 
der the same party as the plaintiffs, to-wit: the Deep River 
Mining Company, of the City of Baltimore? 

3. What are the plaintiffs’ damages? 

The jury rendered a verdict for the plaintiffs and esti- 
mated the damages at $150. 

On the trial the defendant offered no evidence, and the 
plaintiffs, in the opinion of the court below failing to show 
title under the deeds, proposed to estep the-defendant from 
disputing that of the corporation, the alleged common 
source of the claims of both, and for this object introduced 
the affidavit of W. A. Martin. The defendant opposed its 
reception, as incompetent for that purpose, and, if received, 
insists upon its insufficiency te -establish the fact. 

The affidavit was admitted and read, and is the only evi- 
dence submitted to the jury to support their finding upon 
the second and principal issue. 

The defendant contends further that the sheriff’s- deed, 
purporting to convey the estate of the said corporation to 
the trustee, Ryan, for want of words of inheritance, vested 
in him an estate for his life only, which expired at his death, 
and therefore no reeovery can now be had. 

These are the only exceptions we deem it necessary to 
notice, and we proceed, reversing their erder, to examine and 
dispose of them : 
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[. The sheriff’s deed for the land undertakes to “bargain” 
sell and eonvey unto the said William H. Ryan in trust for 
L. P. Bayne and others as aforesaid and their heirs, m as full 
and ample manner as he, the sheriff, is empowered by vir- 
tue of his office and the writ of venditions exponas.” 

The court ruled, and in our opinion correctly, that the 
deed was in form sufficient to pass the fee in the land. 

The trustee is himself one of those named in the preced- 
ing recitals, as entitled to the equitable estate, and is con- 
sequently included in the super-added word, “ others.” It is: 
obvious, from the entire scope of the deed, that its purpose 
was to convey the full-estate of the corporation in the land, 
and any restricted interpretation involves the inconsistency 
of passing a limited legal estate to the trustee, and an equi- 
table estate in fee to himself and those for whom he holds. 
The difficulty is removed by annexing the words “their 
heirs” to the persons named and referred to, as weil the. 
trustee as the cestuis que trust, and making the legal and 
equitable estates of equal duration, and this we think is a 
fair and reasonable construction of the instrument and car- 
ries out the common intent. But if it were otherwise, the 
objection would not be fatal to the action, since it can be 
sustained by the owners of the equitable estate, who are 
also parties, as is decided in Murray v. Blackledge, T1 N. 
C., 492. 

Tl. The affidavit, while unobjectionable as the declara- 
tion of one whose testimony has been used to induce cer- 
tain actions on the part of the court for the benefit of the 
defendant, and to which he has thereby given eredit, for 
some purposes, is incompetent to establish the fact in sup- 
port of which it is intreduced. Lands can only be con- 
veyed inter vivos (except for a term of years) and the legal 
title thereto acquired and transmitted, by deed duly proved 
and registered in conformity with the requirements of the 
statute, and the fact is shown by its production or a copy in 
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case of loss or destruction. Triplett v. Witherspoon, 74 N. C., 
A75; Hare v. Jernigan, 76, N. C., 471. The estoppel set up 
against the defendant presupposes the existence of a deed 
in proper form from the corporation to the defendant, or 
some one under whom he claims; and admissions written 
or oral, which in this respect are of equivalent import, can- 
not be substituted as evidence so as to dispense with the 
production of the deed itself after registration, or a copy, or 
an explanation of its absence. To allow this would be to 
render titles insecure, and in judicial proceedings, depend- 
ent upon the uncertain memory of witnesses. 

Suppose for illustration the plaintiffs had offered in sup- 
port of their title no other evidence than the defendant’s 
declaration that they were the owners of the land, would 
this alone be sufficient to determine the issue as to title, and 
warrant arecovery ? And docs the admission in the answer, . 
in its widest scope, prove any more? It is a mere ac- 
knowledgment that the parties to the suit derive their 
opposing claims frem a common source, under conveyances 
from the same corporation, and, 1f incompetent or insuffi- 
cient to show the execution of a deed to the plaintiffs, must 
be equally so, to prove the execution of any, mediate or 
direct, to the defendant, to operate as an estoppel upon him. 
Still less does it point to the corporation as that common source, 
in preference to the numerous preceding owners, whose 
deeds were exhibited, as constituting the plaintiffs’ claim of 
title, broken at its attempted connexion with the corpora- 
tion. 

The evidence itself utterly fails to show at which one of 
the many links in the chain the divergent streams of title 
arise, and there is nothing to support the verdict fixing this 
starting point in the corporation, rather than in one of the 
preceding owners, and so the jury ought to have been in- 
structed. 

In another aspect of the case the use made of the afidavit 
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is self-contradictory. It isrelied on in proof of an attempted 
conveyance to the defendant to canclude him from ques- 
tioning the right of the corporation, and the absence of such 
deed, as evidence of the plaintiffs’ superior title. For one 
purpose it is assumed that there is such a conveyance; for 
another, that there is none, and the proof is deduced from 
the same declaration. 

Aside from this, it may be asked, how can the plaintifis 
have judgment upon a verdict which simply finds, as a fact, 
that both parties undertake to derive title to the land from 
the same corporation owner, but does not find in whom is 
the superior and better title? We lay out of view the gen- 
eral verdict for the plaintiffs, because this rests wholly upon 
the finding on the second issue, and is only a deduction 
from it. Except by the aid of the estoppel, as the court 
decided, the plaintiffs cannot recover, and the error in re- 
gard to the estoppel pervades the other findings. 

It must be declared there is error and the judgment below 
is reversed and a new trial awarded. Let this be certified. 


Error. Venire de novo. 


THOMAS A. MCNEILL and others v. JAMES P. HODGES, Guardian. 


Guardian and Ward—Statement of Account— Confederate Trans- 
actions— Commissions. 


1. Where a guardian being indebted to D paid the amount to A for him, 
taking A’s individual receipt, A being indebted to the estate, the 
guardian is entitled to credit for the amount paid. 

2, A guardian ts entitled to credit for an amount collected out of him 
under execution for costsin a suit instituted by him; and the fact that 
in another transaction between the guardian and one of the makers of 
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the note sued upon in said suit, where the guardian became his surety 
and took a mortgage to indemnify himself against loss, does not war- 
rant the inference that he could also have protected himself against 
liability for such costs. 


3. A guardian is not chargeable with moneys paid to the mother of his 
wards for their board after their arrival at full age, no objection be- 
ing urged against the propriety or justness of the claim or of the price 
paid. 


4, In stating a guardian account, it is not requisite to state a separate 
account between the guardian and the administrator of a deceased in- 
fant ward, where there is no allegation of any misconduct on the part 
of the guardian but simply an objection to the manner of stating his 
account; nor isit a ground of exception that the estate of the deceased 
ward is distributed and blended with the estates of the other wards in 
the general account. 


5. Interest is properly chargeable against a guardian from the time 
moneys are received by him, there being no evidence that the same 
remained unemployed in his hands. 


6, A guardian is chargeable upon notes received by him for the hire of 
slaves before the war, where the obligors were solvent and the guar- 
dian forbore to bring suit against them before and during the war. 


7. Where a guardian received coin for the rent of land in 1859, ’69 and 
61 in amount equivalent to its rental value in U. S. currency, the leg- 
islative scale does not apply. 


8, Where a guardian received and disbursed Confederate money at dif- 
ferent times during the war, the funds received and paid out should 
be grouped as nearly as practicable, and the receipts equivalent to the 
disbursements scaled as of the time of making the latter, and the ex- 
cess of the former, reduced by the scale independently applied, car- 
ried into the general account, 


9, A guardian is not exusable for accepting Confederate money at its 
enormous depreciation, during the latter months of the war, in pay- 
ment atits nominal value for debts contracted in its earlier stages, 
when the depreciation was slight; but a guardian is not chargeable 
with Confederate money received by him for rents and hires in 1863 
and 1864 (due at the end of those years) which was kept distinct from 
his own funds. 

10. A guardian is entitled to a credit for $100 paid to a referee in an ac- 
tion instituted by him before the war against an administrator for a 
settlement and dismissed at plaiutiff’s costs after the collection of a 
large amount, although no report or order of allowance by the court 
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can be found, the guardian testifying that the report was filed and 
that search has been made for it, and there being no suggestion of bad 
faith, 


11. A guardian is entitled to credit for costs paid by him in a suit where 
the defendant was solvent, but the guardian being informed that the 
debt was doubtful accepted certain notes in settlement (which were 
afterwards paid) and paid the costs of the suit. 


12. A guardian is entitled to commissions although he omitted to keep 
and render regular accounts, where no imputation is cast upon his in- 
tegrity by reason of the neglect. 


13. A guardian is not entitled to commissions upon any disbursement 
made after his ward arrives at full age. 

(Love v. Love, 8 Ired. Eq., 104; Filhour vy. Gibson, 4 Ired. Eq., 455; Out- 
law v. Farmer, 71 N. C., 81; Arnett v, Linney, 1 Dev. Eq., 369; Finch 
y. Ragland, 2 Dev. Eq., 187; Drake v. Drake, 82 N. C., 443; Washing- 
tonv. Emery, 4 Jones Eq., 32; Whitford vy. Foy, 65 N. C., 265, cited 
and approved.) 


Special, PRocEEDING heard on appeal at Spring Term, 
1880, of CumBERLAND Superior Court, before Eure, J. 

This was a proceeding instituted by the plaintiff wards 
against the defendant guardian in the probate court of 
Cumberland county for an account and settlement. The 
probate judge took testimony and stated an account, to 
which both parties filed exceptions. All the exceptions 
were overruled, and both parties appealed to the superior 
court, and from the ruling of the judge below, both parties 
appealed to this court, 


Messrs. McNeill & McNeill and McRae & SBroadfoot for 
plaintiffs, 
Messrs. N. W. Ray and W. E. Murchison, for defendant, 


Smitu, C. J. The exceptions to the account stated by the 
probate judge and presented for review in the defendant's 
appeal may be divided into two classes; those taken by the 
plaintiffs and sustained ; those taken by the defendant and 
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overruled. They will be considered in their proper order 
as belonging to the one or the other class. 

I. Exceptions of the plaintiffs which are allowed: 

Exe. 1. For that the defendant (and when this word alone 
is used it is Intended for the appellant, Hodges,) 1s credited 
with the sum of $20, paid, as voucher produced shows, to A. 
D. McLean against whom he then held claims which should 
have been applied as a set-off to discharge the demand: In 
explanation the defendant testifies that this sum was due for 
professional services to D. H. McLean and was paid to the 
former for him, and the form of the receipt given over- 
looked. This statement accepted as correct, and the case 
depends mainly upon the testimony of the defendant de- 
livered upon a protracted and searching examination, and 
the ruling of the court must be reversed. 

Iixe. 2. For that the defendant is allowed a credit for the 
sum of $9.30, costs incurred 1n prosecuting an action agdinst 
R. B. Smith and others, on their note and paid to the sheriff 
under execution: The circumstances under which the de- 
fendant was compelled to pay this money are not explained, 
The only information is furnished by the defendant who 
recollects that he recovered judgment and collected the 
debt and hisimpression is that he was unable to get more. 
It appears further that in 1869, the defendant became a 
surety to one of the makers of the note, for money Lor- 
rowed to pay for land purchased, and the iand was at the 
same time mortgaged for his indemnity against this con- 
tingent liability. The land was afterwards sold and the 
debt satisfied. The judge passing on the exception secms to 
have drawn from these facts the inference that the defend- 
ant could have protected the trust estate from the costs of 
his suit, and was negligent in failing to do so. But we do 
not think this conclusion is reasonably warranted. The 
expense incurred falls primarily upon the plaintiff in a suit, 
although successful, and are recovered in the final judgment 
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against the defendant. This payment was not voluntary, 
but forced out of the defendant by the process of the court, 
and in the absence of contradictory evidence, must be as- 
sumed to have been legally demanded of him. Upon the 
ordinary presumption of good faith in the conduct of a 
trustee, who has no personal interest to subserve, and is 
nnder no imputed influence antagonistic to duty, the money 
thus paid ought to be deemed rightfully expended and al- 
jowed. Nor does it follow because an indemnity was given 
in the mortgage for the defendant’s protection as a surety 
to the note of the mortgagor, an entirely separate transac- 
tion, that the defendant could have provided against the 
costs and would not have done so if he could. We do not 
concur in the.ruling which imposes this loss on the de- 
fendant. 

Exes. 3, 4, 5. For that the defendant is allowed for sums 
paid, just before the bringing the action, to the mother for 
board, to-wit, $150.40, for Mary L.; $725.44, for Caroline E.; 
$735.44 for S. Campbell, her danghter: These charges rest 
upon the same ground and may be considered together. 
The first sum was disallowed and so much of the others as 
was for board furnished after the parties respectively arrived 
at fullage. The facts connected with the matter are these: 
The wards continued to live with their mother after as be- 
fore their majority, and the defendant had paid for their 
board up to the year 1866, at the rate of eight dollars per 
month for each, and no other arrangement or understand- 
ing was entered into. Mary L. became of age in June, 
1859; knew that her guardian continued to pay her board 
and made no objection to his doing so. §. Campbell at- 
tained her full age in July, 1868, and Caroline E. hers in 
February, 1871, and was married in October, 1877. The 
defendant had notice of the intended present suit, and, just 
before at the request of J. L. Smith, and upon information 
that his mother wanted a settlementof her claims for board, 
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went with him to her house and found there also another 
son and the said Campbell. These claims had often before 
been asserted, but payment delayed because of the scarcity 
of money, and the defendant deemed it his duty to adjust 
and settle all demands upon the trust fund before delivering 
over and accounting for what remained to the late wards. 
The two sons and their mother retired to a room for private 
consultation, and defendant supposed that the satd Camp- 
bell was with them, in reference to the buard, while the de- 
fendant remained on the piazza. The son soon came out 
and suggested a charge of five dollars per month, acking if 
that was too much, to which the defendant replied that it 
was reasonable. It was accordingly settled upon that basis, 
the board of those married paid up to the date of their mar. 
riages, and that of S. Campbell to January, 1878. The in- 
debtedness was discharged by the transfer of certain notes 
against the defendan’s son and the said W. J. Smith, both 
of which he then believed and now believes were solvent, 
and by his giving his individual note for $273, the residue 
of the demand. These notes were aecepted in payment, 
and it does not appear that any complaint is made of their 
sufficiency even now. No objection is urged against the 
propriety or justness of the claim for board or of the price 
charged, or that the sum paid was not due and owing tothe 
mother, ‘The only complaint is that the settlement by the 
defendant under the circumstances was unauthorized and 
officious, and ought to be stricken from his account. This 
seems to be a harsh and strained interpretation put upon 
the defendant’s act. He secured thereby no advantage to 
himself, and, he says, he made the settlement when called 
on from a sense of duty and would as willingly have left it 
to his wards if he had supposed such to be their wish. He 
held the estate in his hands and the means wherefrom to 
pay the claim, some of it contracted during minority, and 
his purpose was to prepare and deliver over the trust estate, 
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free from charges, to those who were entitled to it. The 
settlement was under the supervision and with the appreval 
of the two sons, and, as he supposed, of the daughter 8. 
Campbell also. The parties whose uncontested indebted- 
ness has thus been discharged in entire good faith, and they 
relieved from any personal obligation, ought not to be al- 
lowed unless under strict rules of law, to avail themselves of 
the discharge and to refuse a credit for moneys honestly ex- 
pended for their use and benefit by their trustee, upon an 
imputation of officiousness in the act. The trustee ought 
at least to be subrogated to the rights of the creditor whose 
debt has been paid, and thus the wards left in full posses- 
sion of every legitimate defence open to them of the claim 
now preferred by the tnother herself. We do not In this 
impair the rule of law, that.an officious interference and 
payment of a debt by a stranger leaves him without remedy 
against the debtor. This is nota case of the kind and that 
principle cannot be invoked in resistance to this charge. 
We think the judge misapplies the rule in rejecting a part 
of the sum paid and entailing the loss upon the defendant 
personally, and his ruling is reversed. 

‘Exc. 6. For that a separate account is not stated between 
the defendant and the administrator of the infant, Alice 
Smith, and that her estate is distributed and blended with 
those of her surviving brothers and sisters: The intestate 
died in 1856, very young, and no administration was taken 
out until the year 1878. The charges against the estate 
were all paid by the guardian, and her share of the money 
fund divided and passed over to. the credit of her several 
distributees. Two of the distributees received their parts 
of the fund and had their shares of the slaves allotted in 
1857 or 1858. Another distributee had partition of the 
slaves and his part assigned therefrom in 1862. The rest 
of the slaves were kept together until their emancipation, 
and the hires mixed with the general fund and all included 
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in the accounts of the distributees as credits due to them 
respectively. It is not suggested that the administrator re- 
quires the intestate’s estate for any purpose but to pay over 
to the distributees who have already received their parts. 
No advantage will accrue to them but delay and expense in 
severing the accounts, and for more than twenty years all 
seemed to have acquiesced in this appropriation of the es- 
tate. The fund was held in common; there was no legal 
representative with whcm the guardian could come to an 
account; and the objection lies not to any official miscon- 
duct on his part, but to the manner in which the accounts 
are now taken. The-parties are all before the court, and 
the judgment now to be rendered will conclude and settle 
the whole matter. Why should the administrator be per- 
mitted to withdraw a fund, which it instantly becomes his 
duty to pay over to those who have already recuvered it? 
The legal title thereto is in the administrator, but the equl- 
table owners ure those to whom he must pay it when col- 
lected. Weare not without the support of past adjudica- 
tions upon the point. A similar question arose in Love v, 
Love, 8 Ired. Eq., 104, and Rurrin, O. J., thus disposes of it: 
“The plaintiff did not administer forthe purpose of satisfying 
debts. His intestate owes nothing; itisnot pretended. The 
plaintiff is therefore but an administrator purely in trust for 
the next of kin of hisintestate brother. * * * As the 
case stands, the next of kin (there being no creditors) were 
the real owners of the property, and the legal title subsequently got 
by the administrator, but a shell. It may be used to protect but 
not to annoy the true owners.” To the like effect are filhour 
v. Gibson, 4 Ired. Eq., 455, and Outlaw v. Farmer, 71 N. C., 
81. The cases cited in the brief for the exceptant are not 
in conflict with those referred to. The ruling of His Honor 
in support of the exception must be reversed. 

II. Exceptions of the defendant overruled by the court. 

Exc. 1. For that interest is charged against him from the 
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time when the moneys were received, and he is allowed in- 
terest only from the date of the respective disbursements : 
The defendant exhibits no evidence that the moneys re- 
ceived remained uneinployed in his hands for any space, 
and it was his duty forthwith to apply them to the debts or 
to invest in interest-bearing securities. This it was his duty 
to show if he seeks exemption from theobligation to account 
for interest. “ Executors must expect to be charged with 
interest,” says the eminent judge delivering the opinion in 
Arnett v. Linney, 1 Dev. Eq., 869, “unless they positively 
and unequivocally swear that they have not used the money 
themselves, nor loaned it to others, but have kept iton hand 
for the necessary use of the estate. Weare obliged to adopt 
this rule to prevent executors from taking undue advan- 
tages; since it is impossible to trace the money and prove 
the particular uses made of it by the executor. He can al- 
ways exonerate himself by keeping fair accounts and pufg- 
ing himself on oath.” inch v. Ragland, 2 Dev. Eq., 137. 
Answering a similar exception to the charge of interest 
without proof that the funds had been used, Gaston, J. 
says: “It has been calculated upon the notes and debts 
from the time when they became due, and upon the sales 
from the expiration of the term of credit. There has been 
no interest account kept by the executor that less was in 
fact received. This exception is overruled.” The rule ap- 
plies with greater force to a guardian whose primary duty 
isto keep the fund at interest and well secured, and not, as 
in the case of a personal representative to collect and ac- 
count for only. We sustain the court in overruling the ex- 
ception. 

Exe. 2. For that the defendant is not credited with the 
notes of R. B. Smith and others for $145 and $231.50 due 
for hire of slaves in 1858 and 1859 while he is charged with 
the aggregate hires for those years: Itis in proof that two 
of the parties bound in the notes, Smith and Williams, each 
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owned lands, and the defendant, deeming the debt secure, 
forbore to bring suit before and during the war. He assigns 
as a reason for not proceeding afterwards, the stay laws 
passed by the general assembly and the homestead and ex- 
emption provisions of the constitution. The debt may have 
been saved by reducing it to judgment, and the inaction of 
the defendant in taking any steps to secure the debt is with- 
out excuse, and the consequent loss ought to follow his own 
culpable negligence. This ruling of the court is approved. 
Exc. 8. For that the rents charged for 1861 and the two 
succeeding years are not reduced by applying the legislative 
scale: By the testator’s will his widow had liberty to take 
a certain tract and allow the defendant to have use of that 
devised to her. This exchange she elected to make, and her 
land was rented out with the assent of the older members 
of the family on such terms and conditions as were deemed 
necessary to prevent deterivration and impoverishment. 
The value of the rented premises before the war was $200 
per annum, and the defendant received payment in coin 
equivalent in value to that sum in the currency of the 
United States. There is no error in refusing the scale. 
Exe. 4, For that the receipts and disbursements are scaled 
at their respective dates, entailing constant loss on the de- 
fendant by reason of the continuing and rapid depreciation 
in confederate money: This exception, except as to the 
rents, is well taken. To avoid the consequences pointed out, 
and to correct the inequality in the scaling process, the 
funds received and paid out should be grouped as nearly as 
practicable, and the receipts equivalent to the disbursements 
scaled as of the time of making the latter, and the excess of 
the former, reduced by the scale independently applied, 
carried into the general account. This will remedy the 
evil and leave the scaled value of the excess to bear interest 
under the general rule. The accounts are not before us, 
but from a statement in the brief of the plaintiff’s counsel 
33 
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of the aggregate receipts and disbursements for the years 
1862 and 1863, the referee will be able to make the adjust- 
ments upon the principle laid down without serious diffi- 
culty, and the large excess of the former, for the year 1864, 
must be disposed of according to the adjudications heretofore 
made in regard to the personal responsibility resting upon 
fiduciaries for confederate money perishing in their hands, 

Eixe. 5. For that the defendant is not allowed a credit for 
the scaled value of confederate money unexpended in his 
hands, and which he says he could not invest and has kept 
separate and distinct from hisown: The defendant is not 
excused for accepting confederate money at its enormous 
depreciation during the latter months of the war, in pay- 
ment at its nominal value for debts contracted at its earlier 
stages when the depreciation was slight, any more than he 
is for accepting such in payment of ante-war debts. But so 
far as the sum he now holds is constituted of rents and hires 
for 1863 and 1864, due at the end of those years, kept dis- 
tinct from his own funds, it ought not to be charged against 
him, because, as a matter of public history, such funds were 
incapable of any investment which would have prevented 
the loss, at that date. All that could be then expected of a 
trustee was the careful preservation of the funds for the 
benefit and at the hazard of those to whom it equitably be- 
longed. 

The rulings of this court render necessary a reference ard 
reformation of the account, and as this can be done with 
more convenience in the court below, the cause will be re- 
manded for further proceedings in accordance with this 
opinion, and it is so ordered, 

Error. Modified and remanded. 


IN SAME CASE UPON PLAINTIFFS APPEAL: 
S\itu, C.J. The plaintiffs’ appeal brings up for consid- 
eration the several rulings of the court by which eertain 
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exceptions taken by them to the account reported from the 
probate court are disallowed. To these attention will now 
be directed. 

Exception 1. For that the sum of $100 paid to A. Me- 
Lean and endorsed by his receipt (voucher 17) is improperly 
allowed: This payment was made for taking and reporting . 
an account in a suit instituted in 1857 in the county court 
by the defendant and Mary Smith against J. C. Smith, ad- 
ministrator of W. T. Smith for a settleraent of the intestate’s 
estate in which more than $12,000 was claimed to be due. 
The answer admitted a liability for a iarge amount. The 
cause was continued till 1867 and then dismissed at the 
plaintiffs’ costs. During its progress the defendant col- 
lected about $3,600. The docket shows an order of refer- 
ence to A. McLean to take the account, but no report is 
found and no order of the court making an allowance to the 
referee or directing any payment therefor is entered in the 
eause. The defendant testifies that the account was taken 
and reported, but after diligent search cannot be found. 
The demand for the service rendered was made on him by 
the referee and paid, and he thinks this was in consequence 
of an order of the court, though not put in the record. 
There is no suggestion of bad faith in the transaction, nor 
of interest or influence to pay a demand which is not due 
and just,and after the long interval which has since elapsed, 
covering the confusion and disorders of the .civil war and 
the displacement and loss of judicial records and proceed- 
ings, the payment should be assumed to be correct, and was 
properly allowed. C.C. P., § 480; Drake v. Drake, 82 N.C., 
443. Nor is the charge excessive. Washington v. Emery, 
4 Jones kiq., 32. 

Exe. 2. For that $10.25 (voucher 76) was improperly paid 
to J. C. Callahan, clerk: The costs were incurred in prose- 
cuting an action against Thomas 8. Lutterloh to recover 
$494 due from him to the wards in 1869. Lutterleh is 
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shown to have been solvent, but the guardian was informed 
by parties interested in the fund that the debt was doubt- 
ful and advised by thein to accept certain notes, unques~ 
tionably good, offered by Lutterloch in place of his own. 
The exchange was aecordingly made, and the substituted 
notes have mostly been paid since, and the whole amount 
is charged against the defendant in the account. As the 
subject matter of the suit was thus adjusted the suit could 
not be maintained, and the costs falling. on the guardian 
were rightfully paid by him. 

Exc. 8. For that the defendant is not entitled to commis- 
sions; and if to any, the allowance is excessive: This ex- 
ception is sustained by the judge as to so much of the com-~ 
missions as are allowed on disbursements made after the 
wards became of full age, and in this ruling weconcur. The 
management of the estate has been conducted over a long 
series of years and through a period requiring the exercise 
of great care and diligence, and in our opinion witl: unusual 
success. It would be neither equitable nor just to deprive 
him of all compensation for his services because of his omis- 
sion to keep and render regular accounts of his administra- 
tion, when no imputations are cast upon his integrity by 
reason of the neglect. Nearly all the information upon 
which the charges against him are founded was obtained 
from his own testimony delivered upon a long, minute and 
elaborately exhaustive examination, and with no apparent 
disposition to withold anything he knew favorable or un- 
favorable to himself. On information thus obtained the 
complaint was itself amended. “It 1s only in case of fraud 
or very culpable neglect,” says Ropman, J., in Whitford v. 
Foy, 65 N. C., 265, “that a trustee will be punished by being 
deprived of his commissions. 

Exe. 4. The allowance of the charge for board paid for 
the plaintiff, Campbell, has already been disposed of in the 
other appeal. 
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Exe. 5. The elaim of the defendant to have a credit for 
the scaled value of the surplus confederate money in his 
hands and lost, is also considered and passed on as far as 
the faets disclosed in the case will permit in the defendant’s 
appeal, and needs no further comment here. The same or- 
der for remanding must aiso be made in this case to the 
end that the accounts may be reformed and corrected mn 
accordance with the opinion of this court. 

Errer. Modified and remanded. 


A.A. MCKEITHAN v. MARY MeGILL, Admx. 


Executors and Administrators—Statute of Limatations—DBurdea 
of Proof. 


a. An action against an administratrix (who qualified in 1863) upon a 
debt, due and owing by the intestate at his death to a creditor eapable 
of bringing suit, is barred by the statute of limitations (Rev. Code, 
ch. 65, § 11) after the lapse of seven years. 

2. Where an administrator pleads ‘tno assets” and ‘‘fully administered” 
and relies upen the statute of limitations, the onus is on the plaintiff 
to show that the defendant had assets unadministered in his hands at 
the time the action was commenced. 

(Cooper v. Cherry, § Jones, 323; Reeves v. Bell, 2 Jones, 254; Alexander 
y. Alewander, 1 Car. L. R., 273; Godley vw. Taylor, 3 Dev. 178 5; Jones 
yw. Brodie, 3 Mur. 594; Bailey v. Shannonhouse, 1 Dev. Eq., 416; & ty- 
ner v. Watford, 2 Dev., 338, cited, commented on and approved.) 


Civic. Action tried at Fall Term, 1879, of CUMBERLAND 
Superior court, before Seymour, J. 

This is a civil action commenced on the 17th day of De- 
cember, 1878. before a justice of the peace in the county of 
Cumberland, to recover the amount of a note ef which the 


following 1s a copy: 
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McKerrH an vo. McGruum. 


Sas $+ + 


$140. One day after date we promise to pay to A. A. 
McKetthan, or order, one hundred and forty dollars value 
received. 

(Signed) CLEMENT Lona, [Seal.] 

Oct. 27th, 1860. Anous McGaitr, [Seal. | 

The defendant pleaded general issue, statute of Hinita- 
tions, no assets, fully administered ; that the plaintiff failed 
to present his claim within the time prescribed by law, and 
that there is another suit pending in the superior court of 
Cumberland for the same cause of action. There was judg- 
ment for plaintiff, from which the defendant appealed to 
the superior court. 

The facts found m the superior court were that the defen- 
dant’s intestate, Angus McGill, executed the note sued upon 
on the 27th day of October, 1860, and died on the 24th day 
of May, 1862. The defendant took out letters of adminis- 
tration in 1865, and daly advertised for creditors to pre- 
sent their claims before the 15th day ef January, 1864, 
and the bond was presented for payment in 1864. In 
the superior court the defendant relied upon the acts of 
1715 and 1789, to-wit, “Creditors of any deceased person 
shall make their claim within seven years after the death, 
ef such debtor, otherwise such ereditors shall be forever 
barred.” Rev. Code, ch. 65,§ 11. The court held that the 
action was barred, and the plaintiff appealed. 


Mr. N. W. Ray, for plaintiff. 
Messrs. Guthrie & Corr, for defendant. 


Ase, J. It may now be considered as scttled law that the 
act of 1789 is a bar to the action of a creditor when the de- 
fendant pleads that he has advertised, paid over the assets to 
the next of kin, and taken refwnding bonds, according to 
law. Cooper v. Cherry, 8 Jones, 323.; Meeves v. Bell, 2 Jones, 
254. And so is the act of 1715,if there is a claim anda 


JUNE TERM, 1880, 519 


McKEITHAN v. MCGILL. 


person capable of suing, when seven years have elapsed 
since the death of the debtor if the debt was due in his 
lifetime, or since the cause of action accrued when the debt 
became due after his death. Alexander v. Al xander, 1. Car, 
L. R., 273; Godley v. Taylor, 3 Dev., 178; Jones v. Brodie, 8 
Mur, 594; Bailey v. Shannonhouse, 1 Dev. Eq., 416. 

If this were an open question we should concur with the 
opinion expressed by Chief Justice RurFrry, in the case of 
diayner v. Watford, 2 Dev. 338, that the act of 1715 made 
an absolute bar after the lapse of seven years from the death 
of the debtor, but we regard the construction of that act as 
settled in the case of Godley v. Taylor, supra., in which case 
Chief Justice Rurrin, though dissenting, says, “although 
my former opinion has been confirmed by reflection, but in 
future I shall consider myself under equal obligation to 
hold for law what I understand in conference with my elder 
brethren to be their opinion; that is, if the debt be due at 
the death of the debtor, claim must be made within seven 
years from the death, otherwise both the heir and the exe- 
cutor are discharged; and if the action arise after the death 
of the debtor, suit must be brought within seven years from 
the time the action accrued, or the heir and executor will 
in that case be discharged; and if the suit be brought 
against the executor within seven years from the death of 
the debtor, and the executor hath, at the time of the suit 
brought, not paid over the assets, he shall answer the de- 
maud; but if he hath paid them over, he shall have the 
plea of fully administered found for him.” Jn other cases 
this court has held that after seven years, a defendant, re- 
lying upon the statute of 1715 as a bar, must aver in his 
plea that he has paid over the surplus of assets to the Uni- 
versity. Bailey v. Shannonhouse, supra. But that must mean 
when he has assets; for if he has none, of course, such an 
averment is not necessary, for the law does not require any 
one to do a nugatory act. 
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In our ease there was a debt due at the death of the debtor, 
and « creditor capable of bringing the action. The statute 
of limitations (Act of 1715) therefore began to run from the 
death of the debtor, and no action having been brought 
within seven years after the death, the action is barred, un- 
less the defendant had-assets unadministered in his hands 
when the action was commenced, but this is not rade to 
appear by the pleadings or prools. It was incumbent upon 
the plaintiff to show that the defendant had assets. It is 
true the defendant in the superior court relied on the acts 
of 1715 and 1789, but she had pleadea In the Justice’s court 
“no assets” and “fully administered,” and those pleas do 
not appear to have been withdrawn. The onus was then on 
the plaintiff to show that the defendant had assets. “In 
an action against an executor on plene administravit pleaded, 
tie plaintiff is bound to show affirmatively that the defen- 
dant had geods of the testator in his hands unadministered. 
2 Stephens Msi Prius, 1915; 2 Greenleaf on Iividence, $ 
o16. The plaintiff having failed to show that fact or to 
take any steps towards its establishment, we cannot assume. 
that the defendant had assets at the time of tne commence-~ 
ment of the action, and must therefore hold that the act of 
1715 is a complete bar, without any averment of payment 
to the University. | 

There is no error. The judgment of the superior court is 
affirmed. 

No error. Affirmed. 
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*DAVID P. ADAMS v. WM. H. TEHOMAS and W. LL. HILLIARD, his 


Guardian. 
Lunatic—Property liable for Debi—Praetice. 


1. Subject to a reasonable maintenanee of a lenatie and his minor ehild-~ 
ren, the residue of his property ts iiable to pay his debts anterior to the 
lunacy. 

2, On a judement of this court against a lunatic, rendered prior to his 
lunacy, where no property ean be seen which oueht to be sold under 
execution from this court, the plainti® will be granted leave to proceed 
on the jadgarenut for its payment, by action in the superior court of the 
proper county. 

(Smith vw. Diphin, TO NOC., 5693 Bluike v. Lespass, 77 N. C., 193, cited 
and approved.) 


Morron for Jeave to issue execution heard at June Term, 
1880, of THE Surprene Court. 


Messrs. Merriman, Fuller & Fuller, for plaintif. 
Messrs. T. D. Johnston and M. Lrwin, for defendant. 


Dittarp, J. In this ease a decree was heretofore entered 
in this court in an old equity cause in favor of the plaintiff 
fora large sum of money against the defendant, then of 
sane mind, but since and now a lunatic; and at the June 
term, 1879, cf this court, on motion of the plaintiff for exe- 
cution, after notice to W. L. Hilliard, the guardian of said 
Thomas, it was held that the plaintiff was entitled to be 
paid his debt and to have an execution therefor, but only 
out of any residue of his estate, real and personal, which 
might be left after the assignment of a sufficiency thereof 
to maintain the lunatic and his minor children; and the 


—v 


* SMITH, C. J. having been of counsel did not sit on the hearing of 
this case. 
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grant of execution was suspended until the guardian could 
have such adequate amount set apart and report to this 
court an inventory thereof, as well as of the residue of the 
estate. See the casein 81 N. C., 296. At this term of the 
court the guardian of the lunatic having had a part of the 
estate assigned and set apart by proceedings in the probate 
court of Jackson county, for the maintenance of the lunatic 
and his minor children, of whom there are but two, now 
well advanced towards majority, files a certified copy of the 
allotment, including a schedule of all the estate of the luna- 
tic, and all expenses and debts incurred in his support, and 
his other debts contracted before the lunacy, and thereupon 
the plaintiff renews his motion for execution, which makes 
it necessary to see whether there be anything which may 
be sold under the execution prayed for. 

Irom the certified copy of the proceedings in the probate 
court the following material facts appear, to-wit: 

i. That there is a decree of the circuit court of the United 
States in favor of William Johnston fora balance of eight 
thousand dollars, to pay which there is a lien on all the 
lands of the lunatic. 

2. That besides this lien, there are docketed state judg- 
ments aggregating about $16,000, also operating as a lien 
on the real estate of the lunatic. 

3. Besides these judgments, many other claims against 
the lunatic exist. | 

4, The real estate of the lunatic consists of many tracts, 
situate In divers counties, about 40,000 acres in all, worth 
from fifty cents to two dollars per acre, if sold on time, and 
not worth more than one-fifth at forced sales, the most val- 
uable tract being involved at this time in litigation and re- 
guiring great outlay for costs and necessary attention. 

5. That the whole real estate, as it now is, does not yield 
annually enough to pay the taxes assessed thereon. 

6. The notes and evidences of debt are uncollectible from 
lapse of time or the insolvency of the debtors. 
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7. The sum of $2,000 is approved asa proper sum for the 
maintenance of the lunatic and his minor children and for 
costs and fees of suits in and about the lands of the lunatic 
annually for the first two years; $1,900 annually for the 
next two years; and $1,600 for one year thereafter, and 
then the sum of $5,000 for the support of the lunatic from 
and after the first of January, 1886, if he be then Jiving, 
and he fixes on $2,450 as due and to be paid for expenses of 
the lunatic’s maintenance incurred up to the present time. 

8. A commissioner 1s appointed to make collections and 
sell lands on credit as prescribed, and to pay the sums des- 
ignated as set apart for the lunatic, with the duty to make 
reports and be under the control of the court. 

From the report made to this court, as we understand it, 
the entire real estate of the lunatic (there being no tangible 
personal property) is under the prior Hen of a United States 
judgment for a considerable sum, and also under the lien 
of docketed judgments of the state courts for $16,000; and 
if so, we are unable to see that there is anything which can 
be sold under an execution for plaintiff’s debt, or if there 
be, certain it is, that a sale under ex'sting circurnstances by 
the sheriff, the property now being involved in litigation, 
would defeat all maintenance to the lunatic as provided out 
of the same, and make a sacrifice of all the interests of the 
creditors having hens and claims on the estate. | 

Of the legality of the proceedings in the probate court 
and of the mode of setting apart a maintenance for the Iu- 
natic, and the property wherein it is done, and the amount 
set apart and the allowance for past and future tigation, 
we are not at liberty to speak, because no case involving 
exceptions therefor is before us by appeal; but all we can 
say is, that subject toa reasonable maintenance of the luna- 
tic and his minor children, the residue of his property is 
liable to pay his debts anterior to the lunacy and ought to 
be applied. 
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The debt of the plaintiff is a debt established by judg- 
ment before the lunacy of the defendant, and as there 1s 
no property which we can see ought to be sold under an 
execution issued from this court, we can only refuse the 
motion for execution and grant leave to plaintiff to proceed 
on the judgment of this court for its payment by action in 
the superior court of the proper county, as he may be ad- 
vised. 

_ As we cannot act forthe relief of the plaintiff under ex- 
isting circuinstances, the plaintiff, his debt being contracted 
before the lunacy, must seek provision to be made for the 
payment of his debt in the superior court, 1n which court 
alone there is power to deal with the subject, under chapter 
57 of Battle’s Revisal, as settled by Smith v. Pipkin, 79 N. 
C,, 569, and Blake v. Respass, 77 N.C, 199. 

The motion of plaintiff for execution is refused but with 
leave to plaintiff to proceed on the judgment of this court, 
or take such steps for its collection in the court below as he 
may be advised, 

Per Curiam, Motion refused. 


J. H. WILSON, Jk,, and wife v. C. J. LINEBERGER and another. 


Partnership—Sale of Interest of one Partner—Managing Part- 
ners— Allowance for Services— Wages of Employees. 


1, Where, in the formation of a partnership among three persons, it was 
agreed that two of them should give theiy personal attention to the 
joint business and receive an allowance for their services of $1,000 
each per ainum, aud afterwards the non-active partner sold his inter- 
est to another who permitted the business to continue without inter- 
ruption or apy new agreement; Jt was held, that upon the final settle- 
ment of the partnership affairs, the two active partners were entitled 
to the allowance of $1,000 each per annum, as upon the original agree- 
ment, 
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2. In such erase where the two active partners (to whose discretionary 
management the entire business of the firm was entrusted) employed 
s person fo attend to certain out-door matters and paid him for his 
services part of the time at the rate of $700 per annum, and part at 
the rate of $1,000 per aznum; Held, that upon o final settlement, the 
active partners Were entitled to eredit for the amounts so paid, al- 
though the actual value of the services was only $700 per annum, there 
being no suggestion that the services were not required or that the 
employment and allowance were not in good faith. 


{Bank vy; FPowle, 4 Jones Eq., §, cited and approved.) 


Civit Action heard upon exceptions to a referee’s report, 
at Spring erm, 1880, of Gaston Superior Court, before 
McKoy, J. 

The defendants appealed from the judgment rendered. 


Messrs. Wilson & Son, for plaintiffs. 
Messrs. Jones & Johnston, for defendants. 


Smirn, C. J. In March, 1871, a partnership for the man- 
ufacture of cotton goods at the Woodlawn mills was formed 
between the defendants and Lewis Lineberger, wherein the 
interest of C. J. Lineberger was two-fourths and of the other 
members one-fourth each. It was agreed among them that 
the defendants should give their personal attention and 
alone conduct the joint business and be allowed for their 
services, at the rate of $1,000 per annum to each. 

In July, 1871, Lewis Lineberger, who under the arrange- 
iment took no part in the management of the affairs of the 
firm, sold his interest theretn to the feme plaintiff, then un- 
married, but the business thereafter as before, without in- 
terruption or any hew agreement, was continued until July 
1874, when it terminated by a sale of the interest of the de- 
fendant, Rhyne, and of the feme plaintiff in the partner- 
ship to the defendant, C. J. Lineberger. The managing 
partners finding it necessary employed one J. M. Lineberger, 
a son of C, J. Lineberger, to oversee and direct the outside 
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laborers in the service of the company, and paid him a 
salary at the rate of $700 per annum for the first five 
months, and for the remaining time of his service at the 
rate of compensation retained by themselves. 

The plaintiffs admit payment for the share of the feme 
in the land and goods, possessed by the firm at the date of 
her assignment and sale, and in the action seek only an 
account of the dealings of the firm, while the feme was a 
member, in order that her share may be ascertained and 
paid, 

The matters involved were referred,and the referee made 
his report to spring term, 1879, refused to allow the stipu- 
lated compensation for the special persenal services of the 
defendants on the ground that the assignment of the share 
of the inactive partner to the feme plaintiff operated, ipso 
facto, asa dissolution of the existing co partnership; and 
thereafter was in law carried on a new joint business with 
no agreement as to terms, and in which neither member is 
entitled to charge for personal services. The referee also 
disallowed a credit for the sum naid J. M. Lineberger, in 
excess of $700 per annum, as beyend a fair and reasonable 
compensation to which he was entitled. 

The only exceptions to the report are that the referce re- 
fused to allow these credits, and the appeal of the defendants 
is from the Jadgment of the court, overruling the exceptions 
and confirming the report, These it bécomes our duty to 
review: 

I. By the assignment of Lewis Lincberger and his with- 
drawal from the firm, it was dissolved at the election of the 
assignee or cither of the remaining members, and each 
could have required the business to be settled and the pro- 
ceeds and property distributed according to their respective 
shares. This was not done, but the business was prosecuted 
for nearly three years after the assignment, under no new 
arrangement, with the acquiescence and assent of the feme 
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plaintiff and now confirmed by her claim to have become a 
member in place of her assignor, and to share in the profits 
of the copartnership made up to the date of its aetual dis- 
solution. 

This assent must be extended not only to a copartner- 
ship, but to that then formed and operating with its terms 
and conditions as previously understood and agreed upon. 
The assignee, silently but actually, enters the copartnership 
as an accepted substitute in place of the ret ring member, 
and succeeds net to his rights only, but to his responsibili- 
ties, in the future management of its affairs, and in the final 
adjustment thereof among the copartners, ‘Phis is fairly 
implied from the continuance of the business, with her 
knowleige apd approval, precisely in the manner and by 
the agency provided in the original constitution of the firm, 
If the feme plaintiff knew the terms upon which the de- 
fendants were devoting their time and energies to the man- 
agement of the affairs of the copartnership, for the common 
advantage, while she herself gave them no personal care, 
as her assignor did not, and if she had no such kuowledye 
and failed to seek information, when it was her duty to in- 
form herself of the terms, and permitted everything to ro 
on as ‘before for a series of years, it would be inequitable to 
permit her now to reap the fruits of the labors of her co- 
partners, to which she has in no way contributed, and refuse 
them any compensation for services thus rendered in a rea- 
sonable expectation of receiving payment. If she did not 
intend to recognise the defendants’ right to remuneration, 
it was her duty to communicate to then her intention, and 
then their further prosecution of the partnership business 
would have stood upon a different footing, and their demand 
for compensation, as in the absence of a special provision 
in the partnership agreement, be perhaps deemed inadmis- 
sible upon the authority of the cases cited for the plaintiffs 

The rule governing in cases like the present is thus ie 
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down by Sir Joun RomiLiy in Austin v. Bays, 24 Beavan, 
606, called to our attention in the brief of the defendant’s 
counsel; “There is no doubt that if two partners take Ina 
third partner, without specifying the terms on which he 
becomes such partner, he has the same rights and is subject 
to the same liabilities as the original partners. The terms 
and conditions of the partnership, which bind them, bind him, un- 
dess a new contract be made between them.” If this prin- 
ciple applies toa partnership increased by the addition of a 
new member, it applies more forcibly to the relations of one 
admitted in place of a retiring partner, and whereby the 
original constitution of the copartnership is maintained as 
to numbers. : 

So in Meaher v. Wilcox, 87 Ala., 201, Waker, J., declares 
the opinion of the court in these words: “After the com- 
plainant succeeded to the interest of the persons originally 
composing the firm of Cox, Brainerd & Co., the defendants 
recognized and treated them as partners, and continued the 
business in conjunction with them, under the original agree- 
ment. This was quite sufficient to make the complainants 
partners, and the original articles remained operative as 
between them and the defendants.” 

‘A person who comes into a firm through another who 
has acquiesced in a variation of the terms of the partner- 
ship articles,” says Mr. LinpiEy, “is bound by that acqut- 
escence and cannot revert to the original articles.” Lind. 
Part., 678. 

“Tt is not uncommonly said,” remarks the same author, 
“that shares in partnerships are: not transferable without 
the consent of all the partners, and this is quite correct, if 
all that is meant is, that the transferce cannot without the 
consent of transferor’s copartners become a partner with 
them.” 10., 563. 

The same principle is recognized in Bank y. Fowle, 4 Jones 
Kq., 8, by Barrys, J., delivering the opinion of the court, in 
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this language: “There can be no doubt that the gcneral 
rule is that an assignment of the interest of one partner in 
a firm, either absolutely, or as security ror a debt, is a disso- 
lution of the copartnership, 2 the assignee vasist upon his right 
to have the business closed, and the share of each partner ascertamed 
and paid to him after the payment of all the debts of the copartner- 
ship.” Then, after citing the case of Marquand v. N. Y. Man. 
Co., 17 John., 525, in which the consequences of an assign- 
ment of the share of a member as a security for his own 
debt are discussed, he adds: “ But there is nothing either in 
the decision itself, or in the reasoning by which 1t Is sup- 
ported, which makes the assignment operate to dissolve the 
copartnership against the will ef the assignee. He may, if 
he choose, permit the business to go on in its ordinary 
course; but if he do, his surety will be lable to its fluctua- 
tions, by which, if the business be prosperous, his security 
will be enlarged, but diminished or lost, if it be adverse ” 

We think it 1s clear therefore taat the plaintiff’s acqui- 
escence In the continuance of the business implies an assent 
to the terms on which it was commenced, and that the de- 
fendants are entitled to the compensation promised in the 
special agreement. The overruling of the exception is er- 
roneous, and the exception is sustained. 

Il. The appeilant’s second exception is that they are al- 
lowed only a credit at the rate of $700 per annum for the 
services of J. M. Lineberger duriug the period when he was 
paid out of the effects of the firm at the agreed rate of 
$1,000 per annum: The referee finds upon the evidence, 
(which is not before us) that the actual value of the services 
performed by the said J. M. Lineberger was $700 per annum. 
If the question was simply as to the value of the services, 
we should not hesitate to sustain the reduction made by the 
referee. But this is not the aspect ia which it is presented. 
The defendants to whose discretionary management the en- 


tire business of the firm was entrusted, in the discharge of 
34 
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their duties, deem it for the common advantage to employ 
an assistant for their out-door matters, and both agree upon 
a fixed compensation to be paid, and which is paid him out 
of the partnership effects. ‘The person employed was the son 
of one, but, so far as appears, not related to the other man- 
aging partner. Three-fourths parts of the sum paid came 
out of their shares, one-fourth only from the plaintiff’s 
share. ‘There is no suggestion that these services were not 
required, or that they were not useful to the firm, or that 
the employment and allowance of compensation were not 
in good faith on the part of the defendants. Money derived 
from the common fund and thus honestly expended ought 
no: to be disallowed, unless clearly excessive and indicating 
a, disregard of, or culpable inattention to the common in- 
terest. Unless something of the kind appears or the excess 
be so great as to excite a reasonable distrust in the integ- 
rity of the transaction, the loss should not be shifted from 
the firm to the managing members, merely because of an 
underestimate put by others upon the value of the em- 
ployee’s services, and an error in judgment on their part. 
Nor does the facet of relationship, without other proof, fur- 
nish any just ground for imputation upon the measure of 
the allowance, and for a refusal to allow the charge. 

As this seems to be the only reason assigned, and we do 
not eoncur in its sufficiency for the reduction made by the 
referee, we do not think the loss, and it must be borne by 
the firm or by the defendants, should fall upon the latter. 
We must therefore sustain this exception also and reverse 
the overruling judgment of the court upon it. The report 
must be reformed in these particulars and the plaintiffs will 
then be entitled to judgment. Unless this can be done by 
counsel without, there must be a reference to the clerk to 
make the correction and report the amount due. The cause 
will be retained for final judgment, 

Error. Reversed. 
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MATTHEW MOORE v. D. I. WOODWARD. 
Clarm and Delivery—Chattel Mortgage—Defence of Usury. 


In an action of claim and delivery for certain property conveyed by 
chattel mortgage, the defendant can set up the defence of usury under 
the act of 1876-7 (ch. 91) upon the allegation that the sole considera- 
tion of the bond secured by the mortgage was usttrious interest, which 
had accrued upon certain other bonds executed by defendant to 
plaintiff. 


(Shober v. Hauser, 4 Dev. & Bat., 91, cited and approved.) 


Civin Action tried at January Special Term, 1880, of 
Durtin Superior Court, before Gilmer, J. 

The defendant appealed from the ruling of the court be- 
low. 


Messrs. W. A. Allen & Son, for plaintiff. 
Mr. J. L. Stewart, for defendant. 


DILLARD, J. This action is claim and delivery for personal 
property conveyed by a chattel mortgage to secure a bond 
for two hundred and fifty-four dollars, bearing date the 9th 
day of Murch, 1878, and containing a power of sale after the 
first day of November next after. 

The defendant makes two defences to the action: In the 
first he alleges that in 1875, being truly indebted to plaintiff 
in $578, he executed to him two bonds, one for $450 and 
the other for $371.44, interest being estimated and included 
therein at the rate of thirty-six per centum per annum, and 
that after paying usurious Interest at the same rate at divers. 
times, he at length executed to plaintiff the note, for the 
security of which the property sued for was mortgaged, and 
he avers that the entire consideration of said note is Interest 
on said bonds executed in 1875, at the usurious rate afore- 
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said, and that by reason thereof the note is void in law, and 
so likewise the mortgage executed for its security. 

Ini the second defence, defendant alleges the payment of 
$250 by way of usurious interest on said two large notes 
within two years next before the commencement of this 
action, and upon the footing of that payment he demands 
judgment for $590, twice the sum so paid for interest, and 
that the same may be allowed him as a counterclaim. 

On the trial the plaintiff baving made a prima facie case, 
by introducing the mortgage conveying the articles described 
in the complaint, and the note for $254 thereby secured, the 
defendant proposed to show that the consideration of the 
note was entirely for usurious mterest on the said antece- 
dent indebtedness alleged in his answer, and tendered 
evidenee to prove the fact, but His Honor exeluded the 
offered proof, being of opinion, as stated in the case of ap- 
peal, that the same was inadmissible in the present action, 
and thereupon verdict and Judgment were entered for the 
plaintiff, from which defendant appeaied, presenting for our 
consideration only the alleged error of the rejection of his 
said evidence. 

Any and every contract, whether scaled or not, may be 
held null and void on plea of the party sued thereon, for 
illegal consideration at common law, or as being expressly 
or impliedly forbidden by statute law. Chitty on Contracts, 
570, and Collins v. Blanton, 1 Smith’s Leading Cases, 156. 
And to make a contract void by statute, it 1s not indispen- 
sable that it be expressly forbidden, or in so many words 
declared to be void, but it will be held to be void if it con- 
travene the directions of the statute, or be opposed to the 
general policy or intent thereof. Chitty, supra 599. 

By our former statute, as contained in the Revised Code, 
ch. 114, the taint of usury made the contract void both as 
to principal and interest into whosoever hands it might 
come, and so likewise any appearance, shift or device where - 
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upon or whereby an illegal rate of interest was received or 
taken was declared to be void. By the act of 1876-’77, ch. 
91, under which the transaction between the parties took 
place, six per cent. is fixed as the legal rate of interest, with 
the liberty by special contract to stipulate for so high a rate 
as eight per cent, and in case more than the rate allowed 
be taken, recerved, reserved or charged, the contract is not 
invalidated as to the principal, but the entire interest car- 
ried by the note or other evidence of debt, or otherwise 
agreed to be paid thereon, is forfeited ; and in case such 
greater rate has been paid, a remedy Is given to the party 
paying the same to recover by action of debt twice the 
amount of interest paid. 

Both of the statutes were enacted in restraint of excessive 
interest from the same general policy, and especially on the 
idea of protecting the borrower against the oppression of 
the lender, the chief difference being, that a violation under 
the old statute invalidated the contract, working a forfeiture 
of the sum lent as well as of the interest, whereas the pres- 
ent law leaves the contract valid for the principal but makes 
the interest forfeitable. 

The forfeiture of the entire unpaid interest and recovery 
back of twice the interest paid 1s in the nature of a penalty 
intended to induce an observance of the statute, and it 1s 
the duty of the courts so to expound and apply the law as 
to carry out the legislative intent. 

In this case, supposing the matters alleged in the answer 
to be true, the bond put in evidence by plaintiff and the 
mortgage for its security, have for their consideration inter- 
est estimated on the two previous bonds of $450 and $371.44 
ata rate beyond that allowed by the statute, and therein 
they both, though not expressly forbidden or declared void, 
are contrary to the policy and intent of the act of 1876-’77. 

There can be no question that if the interest, claimed to 
be secured by the-bond and ~ortgage put in evidence by 


534 IN THE SUPREME COURT. 


MOORE ©. WOODWARD. 


the plaintiff, was sought to be recovered by an action on the 
two previous bonds of defendant, the same would be held 
forfeited on plea of the defendant by the express provision 
of the statute, and the device of taking a distinct bond for 
the interest and a mortgage for its security ought not to 
take the case out of the operation of the act, whether the 
action be on the bond to recover the money or claim and 
delivery to get the property mortgaged, so as to sell it and 
in that way raise the money. If the act for forfeiture of 
the interest can be evaded by the contrivance of a distinct. 
bond therefor, and a mortgage to secure the same, so that. 
in a suit to get possession of the property conveyed for its 
payment the violation of the act cannot bar the recovery, 
then the act answers no purpose, and it had as well never 
been passed. 

In Shober v. Hauser, 4 D. & B., 91, under our former  tat- 
ute against usury, it was held that not only the original 
usurious contract was void, but also a deed in trust or any 
other assurance given for the security thereof was under the 
same condemnation, and void. So under our present statute, 
while the contract is valid as to the principal, a stipulation 
for usurious interest secured by a separate bond and a mort- 
gage therefor ought, as between the parties at least,on plea 
of the illegality, to bar the direct collection of the same by 
an action therefor, and also its indirect collection through a 
recovery and sale of the chattels mortgaged for its payment, 
on the ground of such distinct securities being executed in 
contravention of the act and subversion of its policy and 
purpose. 

We think the matter of usurious interest if true as al- 
leged was a good bar to an action on the bond, and equally 
so to an action for claim and delivery of the chattels con- 
veyed for its payment, which are but accessary to the bond 
as their principal, and that the doctrine that he who asks 
equity must do equity is notin the way. Here, the bond 
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introduced in evidence was no part of the principal money» 
but wholly for the interest above the legal rate, and the 
mortgage was for its separate security ; and this being so, 
the plaintiff has no equity as to this, his case being that of 
a transaction entered into entirely on illegal consideration 
and contrary to the policy and intent of the act. If the 
bond and mortgage were for principal in part and usurious 
interest included or agreed to be paid in part, the obliga- 
tion to do equity might prevent the total avoidance and bar 
of the action as between the parties, which point we do not 
decide, but they are both wholly for illegal interest if the 
allegations of the answer be true; and if so, then the sen- 
tence ef the law is that they are void. 

The conclusion is, that it was error to refuse the proof 
offered by defendant tending to show the invalidity of the 
chattel mortgage, under which plaintiff claimed to recover, 
and for this cause the judgment of the court below must be 
reversed and a new trial had. Upon the other defence of 
counter-claim the case of appeal presents ne ruling by the 
court below, and therefore we forbear to consider of it at 
all at present. 

Let this be certified that a new trial may be had. 

Error. Venare de novo. 


A. KR. NESBITT & BRO. v. J. Mj. TUBRENTINE and wife. 


Action under Landlord and Tenant Act—Power of Superior 
Court to Appoint Receiver— Omission to Require Bond. 


%. In an action under the landlord and tenant act carried by appeal te 
the superior court, it is within the power of the court to appoint a re- 
eeivyer to collect the rents, &c., upon an affidavit by the plaintiff (not 
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eontroverted) that the defendants entered into possession as tenants of 
plaintiff, held over after expiration of their term, are insolvent, and 
that plaintiff has no security for rents. 

2. An order appointing a receiver is not void by reason of an omission 
of the court to require adequate security. 

(Foster vy. Penry, 77 N. C., 1603; Forsythe v. Bullock, 74. N.C., 1853; Tur- 
ner v. Lowe, G6 N.C., 413; Deep River, §c., v. Fox, 4 Ired. Eq., 615 
Gause v. Perkins, 3 Jones Eq., 177; Rollins v. Henry, 77 N.C.. 4673 
Kerchner v. Fairley, 80 N.€., 24; Twitty v. Logan, 1b., 69; Parker v. 
Parker, $2 N. C., 165, cited and approved.) 


PROCEEDING under the landlord and tenant act heard on 
appeal at Fall Term, 1878, of MecKLENBURG Superior Court, 
before Schenck, J. 

Thé defendants appealed from the judgment below. 


Messrs. J. E. Brown and C. Dowd, for plaintiffs. 
Messrs. Shipp & Bailey and Merrimon & Fuller, for defen- 
dants. 


Smitu, 0. J. The plaintiffs eommenced their action on 
June 5th, 1876, before a justice of the peace, under the land- 
lord and tenant act (Bat. Rev. ch. 64) to recover possession 
of a dwelling house and lot and the sum of thirty-seven 
dollars and fifty cents, then due for rent. The defendants 
dispute the plaintiffs’ claim, assert title in themselves and 
deny the jurisdiction of the justice to hear and determine 
the cause. Upon the trial the justice found the controverted 
issues of fact in favor of the plaintiffs, and adjudged that 
the defendants be removed from and the plaintiffs put in 
possession of the premises described in the oath of the 
plaintiffs, “and that they also recover the rent demanded.” 
The defendants appealed to the superior court. The cause 
was continued from time to time in the latter court, and 
during its pendency the plaintiff, A. R. Nesbitt, submitted 
the following affidavit at spring term, 1878: 

A. R. Nesbitt, the plaintiff, makes oath that the defend- 
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ants entered into possession of the premises in controversy, 
as tenants of the plaintiffs, and this action was instituted 
after the expiration of the said defendants’ term therein, to 
recover the possession; that the defendants in said action 
are all wholly insolvent and plaintiffs have no security for 
rents; that the rent, which defendants agreed to pay plain- 
tiffs for the said premises, was one hundred and fifty dollars 
per year or twelve dollars anda half per month. (Signed 
and sworn to by A. R. Nesbitt, on June Ist, 1878, before the 
clerk of the superior court.) 

Upon this affidavit and motion of plaintiff’s counsel, a 
receiver was appointed to collect the rents and profits and 
to hold the same subject to the further order of the court; 
and from this interlocutory judgment au appeal is taken to 
this court. 

If it appears on the trial that the title to the real estate 
is in controversy, the justice shall dismiss the action and | 
render judgment against the plaintiff for the costs. Bat. 
Rev., ch. 68,§ 17. And the same course must be pursued 
in the superior court in the exercise of its appellate juris- 
diction. Foster v. Penry, 77 N.C., 160. “If he (the justice) 
finds that the defendant was a tenant,” remarks RopMaAy, J., 
delivering the opinion in this case, “he must proceed to try 
any other matters in issue, and give such judgment as may 
be proper. No claim of a freehold title in the defendant 
can de allowed to be made. It is impertinent; for if the 
defendant is not a tenant it is immaterial, as, on failure of 
proof that he is, the jurisdiction fails; and if heis a tenant, 
the plea of title cannot avail him as he is estopped to allege 
i.” The rule admits of exception when there is an equita- 
ble defence, for which, under the old: practice, relief would 
be afforded in a court of equity, and this relief is now ob- 
tainable in the same action, Forsythe v. Bullock, 74, N. C., 
135, and if sought would oust the justice’s jurisdiction, 
Turner v. Lowe, 66 N. C., 418, and Davis v. Davis, ante, 71. 
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Until the trial, however, it cannot be ascertained that any 
controversy fatal to the jurisdiction will arise, and if it does 
then so appear, it becomes the duty of the judge, as it was 
the duty of the justice, to dismiss the action. Meanwhile 
the cause must proceed, as in other cases, subject to the 
power of the court to make such interlocutory orders for 
the restraint of the parties or the security of the property in 
litigation, as are admissible where the jurisdiction is un- 
questionable. 

The settlement of this controversy being protracted by 
continuances, and the rents in consequence largely accumu- 
lated, to all of which the plaintiffs would be entitled if suc- 
cessful in their action, it was a reasonable exercise of the 
power of the court to appoint a receiver to collect and hold 
them as directed in the order made. Bat. Rev?, ch. 64, § 28. 

The affidavit and the recitals in the warrant originally 
issued (which not being in the transcript but referred to in 
the proceedings, in the absence of exception, we must pre- 
sume to be in proper form as prescribed in section 20) con- 
stituting the complaint in the cause, allege title in the 
plaintiffs and the wrongful withholding by the defendants, 
their tenants; and their alleged and admitted insolvency, 
make a case for such an appointment according to the prac- 
tice of the court. Deep River Gold Mining Co. v. Fox, 4 Ired. 
Eq., 61; Gause v. Perkins, 3 Jones Eq., 177; Rollins v. Henry, 
77 N. C., 467; Kerchner v. Fairley, 80 N. C., 24; Twitty v. Lo- 
gan, 1b., 69; Parker v. Parker, 82 N.C.,165. Nor is the error 
in the ruling assigned sustained by any evidence adduced, 
or by any finding of facts, and it is needless to reitterate 
that the appellant must show the error complained of or 
the judgment will be affirmed. 

It is the practice of the court to require from all persons, 
to whose custody and care property is committed by its 
order, adequate security for its safety, but the order is not 
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void by reason of the omission, nor is this point presented 
in the appeal. 

The proceedings had subsequent to the appeal constitute 
no part of the record to be reviewed and are needlessly set 
out in the transcript. 

The judgment is affirmed and this will be certified. 

No error. Affirmed. 


J. W. DERR v. E. W. STUBBS. 


Jurisdiction of Justice— Counter-Claim—Remission of LExcess— 
Legislative Scale. 


l. The constitutional provision restricting the Jurisdiction of justices of 
the peace in actions upon contracts, contemplates lis adjudication upon 
claims within the required limits, and therefore it is not allowable for 
a defendant to sect ap a counter-claim for so much as will extinguish 
the plaintiff ’s claim and permit the defendant to recover two hundred 
dollars; in such case, the remission must be absolute of all In excess of 
the justice’s jurisdiction. 

2. Where the defendant in an action before a justice sets up a counter- 
elaim composed mainly of items subjeet to the legislative seale. and 
remits the excess over two hundred dollars; Held, that the claim, 
when so reduced, is a claim for two hundred dollars in lawful money, 
not in depreciated paper. 


(Dalton v. Webster, 82 N.C., 279, cited and approved.) 


Civit Action tried at Fall Term, 1879, of Linconn Supe- 
rior Court, before Buxton, J. 

This action was commenced before a justice of the peace 
to recover the sum of $187.39,due by note with interest 
from the 15th of July, 1860, subject to a credit of one hun- 
dred dollars of date February 9th, 1861. The defendant 
appealed from the judgment of the court below. 
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Messrs. Hoke & Hoke, for plaintiff. 
Messrs. Jno. D. Shaw and W. J. Montgomery, for defendant. 


SmirH, C.J. The defendant in answer to the plaintuf’s 
demand, and as a set-off and counter-claim, relied upon an 
account for various articles furnished the plaintiff between 
September 22d, 1860, and January, 1863, in the aggregate 
sum of $1,097.72 upon which he had made the following 
endorsement: 

“The defendant hereby claims to set-off the within account 
to the amount of the plaintiff’s demand, and remits all 
excess, after deducting the said demand, over $200. 

(Signed) IX. W. Stubbs.” 

The aecount exhibited contained various articles deliv- 
ered before the period, over which the scaling statute ope- 
rates, of the value of $06.87 and the residue bear date in 
January, 1863, one large item whereof is reduced to one- 
fourth part. 

The plaintiff contested his lability for this claim, and 
offered evidence in diminution upon issues submitted to the 
jury who find a balance of $253.20 due the defendant, 
Marck, 18638, on their mutual accounts, outside of the bond 
sued on. 

At the trial the plaintiff insisted, and asked His Honor so 
to instruct the jury, that as the defendant had remitted all 
his demand over $200, that sum must be sealed and all in 
excess left out of view. His Honor replied that the jury 
would respond to the issues and he would reserve the ques- 
tion of the application of the scale until after the verdict. 
To this suggestion no objection was made After verdict 
the court applied the scale as of the date fixed by the jury, 
and deducting the sum thus ascertained from the plaintiff’s 
debt, gave him judgment for the residue. 

The act of 186869, ch. 156, as amended by the act of 

1876-77, ch. 63, which authorizes a plaintiff to bring his 
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demand within the jurisdiction of a justice by remitting the 
excess, requires him to direct the justice to make an entry 
as follows: “ The plaintiff in this action forgives and remits 
to the defendant so much of the principal uf this claim as is 
in excess of $200, together with the interest on said excess.” 
The statute in terms embraces a plaintiff only and applies 
to a proceeding pending in a justice’s court, but it may be 
reasonably extended to a defendant asserting a counter-claim 
and assuming the relation of a plaintiff thereto, and upon a 
liberal interpretation be made available as a defence set up 
after appeal with leave of the judge in the superior court, 
but in order thereto it must be done substantially at least 
in the prescribed form. The remission must be absolute of 
all demand in excess of the justice’s jurisdiction, and such 
as would be cognizable before him if prosecutcd by the 
defendant as an original cause of action. 

The entry before us made by the defendant, in language 
not very clear, seems to maintain a right to so much of his 
account as will extinguish the plaintiff’s entire debt, and 
admit of a recovery of the $200 besides, surrenderiug only 
what is not needed for this purpose. The constitutional 
provision restricting the jurisdiction of Justices in actions 
upon contracts contemplates his examination and adjudica« 
tion of claims within the prescribed limits, while the defend- 
ant proposes that he shall pass upon the validity of an ac- 
count exceeding those limits by the sum claimed by the 
plaintiff. This, we think, cannot be allowed. Ifthe coun- 
ter-claim be understood as reduced to the sum of $200, as 
the instruction asked by the plaintiff implies, he was not 
entitled to a still further reduction by applying the scale. 
The sum demanded, whether in Confederate money requir- 
ing a scale, or the lawful currency of the United States, de- 
termines the question of jurisdiction ; and, in either case 
the remission is equally necessary of the sum in excess of 
that conferred upon a Justice. | 
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But the claim when so reduced isin both cases a claim 
for $200 in lawful money—not in depreciated paper. This 
is the ruling in the case of Dalton v. Webster, 82 N. C., 279, 
a misapprebension of which may have led to the asking of 
the instruction for the application of the scale to the reduced 
debt. We correct a slight inadvertence in the opinion in 
that case, which overlooking the change made by the act of 
1876-77, adds after the words “two hundred dollars,” the 
words “ together with the interest on said excess.” 

These remarks are intended to prevent any erroneous in- 
ferences from our silence in regard to the form of the entry 
in the present case. Asa set-off, the right to which exists 
as before the changes in the mode of pleading and practice, 
the magnitude of the claim is not important, because the 
only office and legal effect of a set-off, as distinguished from 
a counter-claim, are to put an end to the action or reduce 
the amount of the plaintiff’s judgment, as we have already 
decided at this term. 

The irregularities in the record are serious, and with 
some reluctance we so far overlook them as to decide the 
principal point presented in the appeal, and that is, the 
course of His Honor in reserving the question in reference 
to the scale and applying it himself. This however, done 
without dissent by either party, does not now admit of ex- 
ception. 

The verdict ascertains the balance due and its date, and 
these facts render the scaling a mere matter of calculation 
involving no principle of law. It is true some of the arti- 
cles charged are not liable to scale, and one of the others 
has been already scaled, but we are not able to see in what 
manner the credits and debits of the long running account 
were applied and adjusted by the jury, as no complaint is 
made in this particular and no instruction was asked for 
their guidance. We understand therefore the verdict to 
have properly disposed of the items and to find a balance 
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due referable to March, 1863, and thus to fix the time for 
the application of the scale. As the appellant must make 
his exceptions in apt time, and it does not appear from the 
record that he has done so, in reference to this subject of 
complaint, we declare there is no error and affirm the judg- 
ment. 

No error. Affirmed. 


S. V. PICKENS, adm’r v. W. D. MILLER and another. 


Contribution—Suretries—Interest, when Administrators chargea- 
ble with—Arbitration— Demand. 


1. Where successive bonds are given for the faithful discharge of a trust, 
all the bonds given during the coutinnance of the office are enumula- 
tive, and the sureties on each bond stand in the relation of co-sureties 
to the sureties on all the other bonds. 

2. Administrators should not be charged with interest on moneys bond 
fide coHected and kept for those entitled, unless there be plain proof 
of misconduet in such collection and custody 5 but, to exonerate hime- 
self from liability for interest, the administrator must exhibit regular 
accounts, showing a proper disposition of the trust fund. 

8. Administrators are chargeable with interest on balances in their hands 
whenever those balances accumulate beyond the exigencies of admin- 
istration, unless it appears that the fand has been Kept sacred and ine 
tact for the cestucs que trust, as their property, ready to be delivered to 
them. so that profits could not have been made thereof. 


» Arbittaters differ frou: referees, in that, the former are not bound to 

find the facts separately fron: their conelusions of law, and are not 

required to report them. 

5. No demand is necessary before bringing action on an administration 
bond. 

(Bell v. Jesper, 2 Tred. Eq, 597; Oates v. Bryan, 3 Dev., 451; Jones y. 

Huys, 3 Vred. Vag., 5023 Jones v. J Junton, 6 Tred, Eq., 115; Moore v. 
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Boudinot, 64 N. C., 1903 Hughes v. Boone, 81 N. C., 204; Hester v. 
Hester, 3 [red Eq., 93 Finch v. Ragland, 2 Dev. Eq., 187; Arnett v. 
Linney, 1 Dev. Eq, 3693 Peyton v. Smith, 2 Dev. & Bat, Eq, 3253 
Lusk v, Clayton, 70 N. C., 1845 Blossom v. Van Amringe, 63 Nv C., 65, 
cited and approved.) 


CIVIL ACTION upon an administration bond tried at June 
Special Term, 1880, of HENDERSON Superior Court, before 
Schenck, J. 

The defendants appealed from the judgment rendered. 


Mr. James H. Merrimon, for plaintiff. | 
Messrs. W. H. Malone, C. M. McLoud and W. W. Fuller, for 
defendants. 


Asur, J. This is'a civil action brought by the plaintiff 
(relator) against the defendants as sureties upon the admin- 
istration bond of John D. Hyman, as administrator of W. 
F. Taylor, deceased. 

The complaint substantially alleges that W. F. Taylor 
died intestate in the county of Henderson; that on the 10th 
day of September, 1873, the said Hyman was duly qualified 
as his administrator, and together with the defendants exe- 
cuted and delivered to the probate judge of said county his 
bond in the penal sum of five thousand dollars conditioned 
for the faithful discharge of his duties as administrator . 
that assaid administrator he collected a large sum of money 
belonging to the estate of the intestate, viz: seventeen hun- 
dred and sixty-five dollars, which he has not applied as the 
law directs, except the sum of six hundred and sixty dol- 
lars; that the said Hyman died on the -— day of ———., 
1876, and afterwards, viz: on the 138th day of September, 
1876, the plaintiff was duly appointed administrator de bonis 
non of the estate of the said W. F. Taylor; and that the 
sum of about eleven hundred dollars is due by the said de- 
fendants to the plaintiffas administrator aforesaid by reason 
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of their suretyship on said bond, no part of which has been 
paid, 

The defendants in their answer deny that [lyman is dead, 
that he was appointed administrator of Taylor, and that 
they executed the bond. They deny that the plaintiff was 
appointed administrator de Loris non, or that any such sum 
_of money as that alleged in the complaint, or any other sum, 
came to the hands of Hyman as administrator, and if it 
did, that it has been applied asthe law directs, and they in- 
sist that no demand was made upon them for a settlement 
before the commencement of the action. 

The action was continued until fall term, 1878, when the 
following order was made by Avery, the judge presiding, 
with the consent of the counsel of both parties, viz: ‘In 
this cause, by consent of parties, it is referred to C. M. Pace, 
and W. W. Jones, Esqrs., with power to choose an umpire, 
in case they cannot agree, to determine and settle all the 
matters of controversy between the parties arising in this 
cause, and their award, or that of a majority of them, to 
be a rule of court.” : 

At spring term, 1880, of said court, the arbitrators re- 
turned their award, in substance as follows: ‘That J. D, 
Hyman qualified as administrator of W. F. Taylor on the 
25th day of February, 1869, and executed his bond in the 
sum of five thousand dollars for the faithful discharge of 
the cuties of his office, with T. W. Taylor and G. W. Me- 
Minn as sureties, and on the 10th day of September, 18738, 
in compliance with an order of the probate court of said 
county, he renewed said bond in a like sum, with the defen- 
dants W. D. Miller and P. F. Patton as sureties; that said 
Hyman, as such administrator, received in the course of his 
administration, the sum of three thousand, four hundred. 
aud twenty-five dollars and fifty-seven cents, and disbursed 
the sum of two thousand and forty-four dollars and ninety- 

35 
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one cents, leaving a balance in favor of his intestate’s estate 
of one thousand three hundred and eighty dollars and sixty- 
six cents on the 5th of April, 1875; that Hyman, as admin- 
istrator, never rendered any final account of his adminis- 
tration. | 

They further find that J. D. Hyman died on the — day 
of , 1876, and that the plaintiff, 8. V. Pickens, qualified . 
as administrator de bonis non, on his estate, on the 13th day 
of September, 1876; that they allowed J. D. Hyman as ad- 
mministrator two and a-half per cent. commissions upon all 
receipts and disbursements which are shown in an exhibit 
marked “A” accompanying the report; and as conclusions 
of law that the first and second bonds herein mentioned are 
cumulative, and that the defendants are responsible for the 
balance herein reported asa devastavit of said estate. Ex- 
hibit “A” referred to in the report, is an account stated by 
the arbitrators showing the receipts and disbursements of 
‘said Hyman as administrator, running from July the 1st, 
1869, to April the 5th, 1875, with interest on both sides of 
the account, leaving on that day a balance unadministered 
of thirteen hundred and eighty dollars and sixty-six cents. 

The defendants except to the report or award of the ar- 
‘bitrators : 

First. Because the arbitrators held as matter of law that 
the two bonds given by Hyman in 1869 and 1873 were 
cumulative, contending that they were only liable for the 
breaches committed after they became sureties in 1873. 

Secondly. Because the arbitrators have charged them with 
interest on each item of money received by their principal, 
from the time it was received, whereas they could only be 
held liable for such interest after demand made. 

Thirdly. Because the said arbitrators have charged interest 
on the balance due April the 5th, 1875, without assigning 
any reason for so doing. 

Fourthly. Because the arbitrators have failed to report the 
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evidence upon which they base their findings, so that the 
court might see whether the conclusions reached by them 
were warranted by the evidence upon which they acted. 

Fifthly. Because they have failed to find whether any de- 
mand was made by the plaintiff upon the defendant before 
action brought, or to report any evidence as to such demand. 

Stiathly. Because the award is otherwise defective, insufhi- 
clent, vague, indefinite and erroneous. 

At the special June term, 1880, of the said court, all of 
the exceptions to the award were overruled; the award was 
in all things confirmed and judgment rendered thereon in 
behalf of the plaintiff, and with an allowance of twenty-five 
doilars to each of the arbitrators, to be taxed in the bill of 
eosts. From which judgment the defendants appealed to 
this court. 

We will consider the several exceptions to the award serva- 
dim in the order in which they were taken. 

The first exception to the legal conclusion of the arbitra- 
tors, that the two bonds given by Hyman, as administrator, 
were cumulative, cannot be sustained. It is well settled 
that where successive bonds are given for the faithful dis- 
charge of a trust, all the bends given during the contin- 
uance of the office are cumulative, and the sureties on each 
bond stand in the relation of co-sureties to the sureties on 
all the other bonds. The second bond is an additional and 
cumulative security for the faithful discharge of the duties 
of the administrator, and is retrospective as to pre-existing 
and continuous breaches. Bell v. Jasper, 2 Tred. Hq., 597 ; 
Oates v. Bryan, 3 Dev., 451; Jones v. Hayes, 3 Ired. Eq., 502 : 
Jones v. Blanton, 6 Tred. Eq., 415; Moore v. Boudinot, 64 N. 
C., 190; Hughes v. Boone, 81 N. C., 204. 

The second exception is untenable. An administrator 
should not be charged with interest on moneys bona. fide col- 
lected and kept for those entitled, unless there be plain proof 
of misconduct in such collection and custody. Tester v. 
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Hester, 3 Ired. Eq. 9. But there is no pretence that the 
latge balance which came to the hands of Hyman as 
administrator, was kept by him for the purpose of paying 
debts, or for distribution. He had been acting as admin- 
istrator for more than seven years, when he died in 1876. 
The last item in the account of his administration stated 
by the arbitrators with which he is debited, isin the year’ 
1872, four years’ before his death. He neither made an- 
nual returns, nor filed a final account. Nor does it ap- 
pear that he kept any account of his administration, and 
in the case of Finch v. Ragland, 2 Dev. Eq., 187, the court 
held, “if an executor will not keep accounts to show when 
he did receive the money and how much, there are but two: 
things the court can do—one is to charge him interest at 
the risk of making him pay it while the money lies by him ; 
the other is to let him keep the interest actually received 
by him as his own, and use the testator’s money for his own 
purposes; and that there may be no evidence of the amount 
of interest collected, or of the amount of principal used by 
him, encourage him not to keep accounts, or full and true 
ones. Which of these principles ought to govern, it is not 
necessary to say.” And when an administrator has used a 
trust fund for his own advantage, of wliich there is a very 
strong presumption In this case, from the length of time it 
was held by him, he should be held to a strict interest ac- 
count. Arnett v. Linney, 1 Dev. Eq. 869; McNeill v. Hodges; 
decided at this term, ante, 504. 
As to the third exception: The defendants were properly 
charged with interest on the balance found due on the 5th 
of April, 1875, because that is the date of: ‘the last credit in 
the account, and “ administrators are chargeable With inter. 
est on balances in their hands, whenever those balances ac- 
cumulate beyond the exigencies of administration, unless it 
appears the fund has been kept sacred and intact for the 
cestuis que trust, as their property ready to be delivered to 
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them, so that profit could not have been made thereof, 
Peyton v. Smith, 2 Dev. & Bat. Eq., 325. 

The fourth exception is feunded upon a misconception of 
the nature of the reference. It was a submission to arbitra- 
tion, and not a reference under the Code of Civil Procedure, 
and arbitrators are not bound to find the facts separately 
from their cenclusions of law, and are not required to re- 
portthem. Lust v. Clayton, 70 N. C., 184, Blossom v. Vean- 
Amringe, 63 N. C., 68. 

There is nothing in the fifth exception. No demand is 
necessary to be made before bringing an action on an ad- 
ministration bord. 

And as to the sixth and last exception, we are unable to 
see in what particular the award is obnoxious to either of 
the objections set forth therein. 

We hold that His Honor committed no error in overrul- 
ing the exceptions and giving judgment according to the 
award. The judgment of the court below is therefore af- 
firmed. 

No error. Affirmed. 


H. T. FARMER v. 8. V. PICKENS. 
Landlord and Lenani— Vendor and Vendee—Estopped. 


LL. Where the plaintiff in an action to recover land alleges a title in fee, 
it is cempetent for him to support such title, as aguinst the defendant in 
possession, by proof of a renting by the latter from the plaintiff as the 
owner of the fee. | 


2, The rule between lessor and lessee extends equally to one who takes 
or holds possession under a contract ef purchase, and he is not permit 
ted to.controvert the title of him under whom he entered or by whose 
eonsent he has.continued a possession. 
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3. Possession previous to a lease or purchase does not let In the party in 
possession to dispute the title under which he entered. 


4. A defendant in possession of land is estopped to allege a sheriff’s sale 
of the same by consent of the party under whom the defendant en— 
tered, and a cenveyanee to the defendant by the purchaser at such sale, 
without a prior surrender of the land by the defendant to the person 
under whom he entered. 


(Clarke v. Diggs, 6 Ire., 159; Hartzog v. Hubbard, 2 Dev. & Bat. 241 ; 
Lunsford vy. Alexander, 4 Dev. & Bat., 40; Smart v. Smith, 2 Dev. 258; 
Barnett v. Roberts, 4 Dev. 81; Love v. Hdmonson,] Ived. 152, cited and 
approved.) 


Civit action to recover land tried at June Special Term, 
1880, of Henperson Superior Court, before Schenck, & 
Judgment for plaintiff, appeal by defendant. 


No counsel for plaintiff. 
Mr. J. H. Merrimon, for defendant. 


DittaRD, J. The plaintiff sues to recover a house and 
lot, alleging a title in fee and present right of possession in 
himself, and an unlawful withholding of the possession by 
the defendant. The defendant by his answer dentes the 
alleged ownership in fee of the plaintiff, and admitting the 
possession to be in himself, alleges the same to be lawful. 

On the trial an issue in this form, “ Is the plaintiff entitled 
to the possesston of the land in controversy,” was submitted 
to the jury without objection by defendant, and on a res- 
ponse thereto in the affirmative, Judgment was rendered 
for the plaintiff, and on the appeal therefrom by the defend- 
ant, errors are assigned for our review which will be con- 
sidered in their order. 

1. The plaintiff to establish a right of possession im him- 
_self offered in evidence an obligation of defendant dated 19th 
of March, 1868, wherein is recited, “that defendant for one 
dollar per month rented the house and lot until the Ist day 
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of January, 1869,” and to the admission of this evidence the 
defendant objected on the ground of irrelevancy. 

A title in fee which is one of the facts stated in the com- 
plaint as a constituent ef the cause of action could be by a 
state-grant and mesne conveyance, actual or presumed, good 
against the world, or it could be on the mere claim of the 
fee without any deeds whatsoever, by any proof estopping 
the defendant from questioning the title claimed by the 
plaintiff. Clarke v. Diggs, 6 Tred., 159. <A fee established in 
either mode would be attended with a right of possession, as 
against the defendant, and it was competent to the plaintiff 
to have proved the fee in himself by a chain of title from 
the state, or he might have stood on the claim of a fee as 
alleged in the complaint by proof of an estoppel on the de- 
fendant to make a question as to his title, without any vio- 
lation of thé rule, that the ellegata and probata must agree. 
‘The allegation of a title in fee imported such a title actual and 
probable by deeds or suck against defendant by estoppel, and 
the obligation of the defendant for rent had the legal effect 
to create the relation of landlord and tenant for 1868, and 
the possession having ever since continued without surren- 
der, it then estopped the defendant, and still dues, to dispute 
the title whatever it be, that is claimed by the landlord. 
And this amounts to proof for the purposes of this action of 
the title in fee as alleged in the complaint. We therefore 
hold that the obligation of the defendant to pay rent was 
relevant to the issue and was properly admitted as evidence 
to the jury. 

2. The second exception of defendant was to the refusal 
of the court to allow defendant to show by plaintiff and the 
record of a suit in equity that he was in possession before 
the lease, and that the same was made to him by plaintiff 
as a receiver of the court and that his title as receiver ex- 
pired in 1868. _ 

Upon the exclusion of this proof, the defendant put in 
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evidence a bond for title executed by plaintiff to him, dated 
on the same day as the lease, declaring at the time, that it 
was done to show that his possession was lawful; and it will 
be proper to consider the same in connection with the ex- 
ception to the rejection of the evidence offered to put the 
lease out of the way as an estoppel. 

The title-bond recites a purchase of the house and lot de 
scribed as having been made by plaintiff at sheriff’s sale, 
for which he had not received a deed, and provides for oc- 
cupancy by defendant forthe year 1868, at arent of a dollar 
per month, with a stipulation after that year for occupancy 
by defendant free of rent until the title should be made him, 
when he was to secure the purchase money by a mortgage 
on the property. 

Viewing the lease in connection with the title-bond, the 
effect of the title-bond is to reiterate the relation of land- 
lord and tenant between plaintiff and defendant as acknow- 
ledged in the lease for the year 1868, and to establish the 
new relation of vendor and vendee after that year, and 
whether the defendant be regarded as a lessee or a purchaser, 
in either case, the evidence was properly rejected. It is 
settled that a person accepting a lease from another is 
estopped during the continuance of the lease, and after- 
wards, until he surrenders the possession to his Jandlord, to 
dispute his title, being a rule founded on a principle of 
honesty which does not allow possession to be retained in 
violation of that faith on which it was obtained or con- 
tinued. Hartzog v. Hubbard, 2 D. & B., 241; Lunsford v. 
Alexander, 4 D. & B., 40; Smart vy. Smith, 2 Dev., 258; Barnett 
vy. Roberts, 4 Dev., 51. 

The rule between lessar and lessee extends equally to one 
who takes or holds possession under a contract of purchase, 
and he is not permitted ta controvert the title of him under 
whom he entered or by whose consent he has continued a 
possession. Love vy. Edmonson, 1 Ired., 152. 
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It is urged however by the defendant that the rule of 
estoppel as to a tenant or purchaser, does not apply to him 
by reason of the fact that he had a possession before the lease 
to him, and for the further reason, that as plaintiff has him- 
self shown that he had no title, defendant cannot be estopped 
from insisting on the same defect and thereby defeat the 
action. 

The subject of the effect of a possession previous to the 
acceptance of a lease, or contract of purchase, on the right 
to dispute the title thus acknowledged has been much dis- 
cussed and differently ruled, some maintaining that the 
doctrine of estoppel does not apply, because the party in 
possession does not derive his possession from the other, 
while others maintain that it does in that case as much and 
for the same reasons as if the possession had been so re- 
ceived. The ruling best supported by authority, English and 
American, is stated by Bigelow on Estoppel, 397 and 398, 
to be, that an anterior possession does not vary the appli- 
cation of the rule on the ground that although the party 
asserting the estcppel may not have lost the advantage of 
parting with the possession, yet by attornment to him or 
the new relation of vendor and vendee, he may have been 
led into some omission or conduct prejudicial to his title 
which otherwise would not have been. In this state the 
rule is held to be, that a possession previous to a lease.or 
contract of purchase does not let in the party to dispute the 
title which he had recognized. In Love v. Edmonson, supra, 
the defendant had been in possession before the purchase 
of his and other tracts by Love from one Lockhart, and 
Edmonson conditionally purchased the same from Love, if 
a mortgage thereon was paid off, and if not, then his con- 
tract was to pay rent, just as was agreed in this case, and 
this court ruled that Edmonson, whether as lessee or pur- 
chaser, could not dispute the title of Love, and upon the 
question of the possession by Edmonson previously to his 
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contract of purchase enabling him to dispute Love’s title, 
the court held upon the authority of the case of Bullen v. 
Mills, 29 Eng. C. L., 16, that that circumstance did not en- 
able him to dispute the title which he had recognized 
Neither did a want of title in Love prevent the application 
of the estoppel, for he had only an equity of redemption, 
as the plaintiff here had an equity for a deed from the 
sheriff. We hold therefore that neither ground on which 
defendant seeks to except his case from the operation of the 
rule of estoppel is tenable, and that His Honor’s refusal of 
the proposed proof was right. 

3. The last exception of defendant was to the exclusion 
by the court of proof of an alleged sheriff’s sale with plain- 
tiff’s consent to one Garren and asale by him to defendant, 
subsequently to defendant’s lease and contract of purchase. 

The refusal of this evidence is justified on the same rea: 
sons and authority as was the evidence considered of under 
the last exception, and a farther discussion is therefore un- 
necessary. If the defendant could be allowed to set upa 
claim of title in Garren, and from him to himself, and then 
by an allegation of consent by plaintiff to the purchase by 
Garren, make a case for a declaration of trust by construc- 
tion of a court of equity, the protection intended for the 
plaintiff and all landlords by the rule which forbids a dis- 
pute of their titles by a tenant, would be completely sub- 
verted, If there be an equity in favor of defendant in the 
fact alleged by him of a consent by plaintiff to the pur- 
chase by Garren, after surrendering the possession, he can 
set it up by an independent action. 

The several exceptions of defendant having been passed 
upon and no error found in the rulings of the court below, 
the judgment appealed from must be affirmed, and it is so 
ordered. | 


No error. Affirmed. 
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CALVIN VESTAL v. W. J. SLOAN and wife. 
Practice—Reference—Evidence— Costs. 


1. A party who excepts to the failure of a referee to report evidence 
must show affirmatively that evidence was rejected or not reported, 
which might have varied the result, 


2. One who successfully maintains an equitable defence against the re- 
covery of land on the bare legal title, is entitled to Judgment for his 
costs. — 


3. This rule is not varied by chapter 189 of the acts of 1870-71, which 
was merely intended to prescribe a schedule of fees, and not to deter- 
mine which of the Jitigants should pay them. 


{Schehan v. Malone, 71 N. C., 440; Costin vy. Baxter, 7 Ired., 111; Wooley 
vy. Robinson, 7 Jones, 30; Péerce v. Sykes, 1 Hawks, 87, cited and ap- 
proved.) 


CIvIL ACTION to recover land, tried upon exceptions toa 
referee’s report, at Spring Term, 1880, of CaatrHam Superior 
Court, before Seymour, J. 

See same case, 76 N.C., 127. Judgment for the plaintiff, 
appeal by defendants. 


Mr. John Manning, for plaintiff. 
Messrs. Batchelor & Edwards and J. H. Headen, for defend- 
ants. 


SmitH, C. J. This cause was before the court at January 
term, 1877, and the equity set up in the answer sustained. 
The present appeal brings up for review certain overruled 
exceptions to the report of the referee and so much of the 
final judgment as taxes the defendants with the costs of the 
action. The exceptions to the report, three in number, will 
first be considered : 

I Exc. For that the referee, disregarding the finding of 
the jury, fails to charge the plaintiff with rent for his occu- 
pation and use of the Johnson land during the first year: 
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This objection rests upon a misconception of the action of 
the referee. The verdict fixes the annual rent at $40, but 
' the referee finds that the plantation was in bad condition 
and needed repairs when the plaintiff entered possession, 
and that his expenditures for repairs and fencing are an 
equivalent for that year’s rent. 

Ii Exe. For that the referee assesses the annual rent at a 
smaller sum than that found by the jury: This is not true 
in fact, as to the succeeding years of the plaintiff’s occu- 
pancy, the jury and the referee concurring in putting the 
value of the annual rent at $40. 

III Exe. The evidence taken before the referee does not 
accompany his report: This would be a valid objection 
and the referee would be required to report the evidence 
if there were, as there are not, any exceptions to which it is 
applicable, or perhaps any adverse rulings made in the 
progress of the inquiry, the proper subject matter of excep- 
tion, suggested, which the evidence would tend to elucidate 
or explain. But none such are specified, and for aught that 
appears, if produced, it would be wholly immaterial. The 
exception therefore was properly overruled. Schehan v. Ma- 
lone & Co., 71 N.C. 440. | 

IV Exe. The last exception is to the judgment for costs ; 
the only question presented and discussed in the briefs and 
in the oral argument for the defendants. 

The object of the action instituted was the recovery of 
possession of the land and the establishment of the plain- 
tiff’s legal title in fee thereto. The defence set up was a 
trust attaching to the legal estate and a right to redeem 
upon payment of the residue of the debt with which the 
land was charged. Most of the costs were incurred in de- 
termining this controversy and the sum to be paid in re- 
deeming, and in this the defendants prevail and they are 
allowed to redeem upon payment of what is due. The 
plaintiff has not recovered the real property claimed in the 
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action, so as to entitle him to recover his costs under C. C. 
P., § 276, while the defendants have sustained their coun- 
ter-claim and equity, which is but a reversed action between 
the same parties in which relief is at once afforded instead 
of the defendant’s being forced to seek it in a new suit be- 
fore another tribunal. 

The recovery of costs by one sultor sedi another de- 
pends upon statutory regulations and is given to the suc- 
eessful party. Costin v. Baxter, 7 Ired., 111; Wooley v. Robdin- 
son, 7 Jones, 30. 

In Pierce v. Sykes, 1 Hawks, 87, the widow and heirs at 
law of Rhodon Isles (some of whom were infants) had sued 
for and recovered the Jand in an action at law the com- 
plainant having an equitable defence thereto only, to assert 
and maintain which he sought and obtained relief by a bill 
in equity. In this latter suit, Tayzor, C. J., delivering the 
opinion, remarks: “ With respect to costs they ought to be 
paid by the defendants (the plaintiffs in the other action) 
since they prosecuted an unjust claim at law and have set 
up an inequitable defence in this court.” This 1s the pres: 
ent case except that both suits are here condensed into one, 
and all rights, legal and equitable, finally adjusted in that. 

We have not overlooked chapter 189 of the acts of 
1870-71, section 16, of which repeals, among others specifi- 
cally mentioned, Title 12 of the Code, in which are found 
sections 276 and 277, “and all laws or parts of laws in con: 
flict with, or giving any other fees than those mentioned in 
this act.” Unless these qualifying and restrictive words are 
extended to the laws previously enumerated, and the force 
of the repeal confined to such portions of them ag are in- 
consistent with the new and substituted statute, those sec- 
tions regulating the payment of costs in actions would ke 
absolutely repealed. But this statute merely prescribes a 
schedule of fees in place of those before allowed, and does 
not undertake to regulate by which of the parties to a de- 
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termined suit they are to be paid. A reasonable interpre- 
tation of the law therefore would seem to require an exemp- 
tion from its operation of those sections of the code, which 
prescribe when and by whom costs are recoverable in ac- 
tions, and which in no manner conflict with its purpose or 
its provisions, This view of the intended force of the re- 
nealing section is confirmed by a subsequent enactment 
(acts 187475, ch. 119) which in terms repeals sub-division 
4 of section 276 of the code and substitutes a modified pro- 
vision in its place, thereby admitting to be in force the sec- 
tion a portion of which is thus amended, and, 1n our opin- 
ion, those others constituting a regulation for the payment 
of costs by parties Htigant, of which the section itself is a 
necessary part. 

It must therefore be declared that there is error in the 
ruling as to costsand that they should be adjudged against 
the plaintiff who fails in his action. The judgment is re 
versed and this will be certified. 

Error. Reversed. 


Ae re ee 


WILLIAM ITOWELL v. LARKIN RAY. 
Transcript— What it should Contain. 


Every transcript or record, to be authoritative, must set forth befors 
what person or persons the proceedings were had, or by whose author- 
ity the record was made, so that it may appear that such proceedings 
were not coram non judice. 

{State v. King, 5 Ired., 203; State v. Ward, 8 Ired., 580; Green v, Collins, 
6 Ired., 189, cited and approved.) 
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Cryit Actron to recover Land tried at Spring Term, 1880, 
of WaTauGa Superior Court before Gilmer J. 

The issues were found by the Jury in favor of the plain- 
tiff, judgment, appeal by the defendant. 


Mr. G. N. Folk, for plaintiff. 
No counsel for defendant. 


AsueE, J. The statement of the case contains a volumi- 
nous mass of matter, in eighteen pages of legal cap em- 
bracing a great deal of evidence taken on the trial, both 
oral and written, which has no pertinence to the points raised 
by in¢ record, 

There was no exception to the charge of His Honor, and 
the only exceptions taken on the trial were, first, to the in- 
troduction of the transcript from the court of equity for the 
county of Ashe, of a petition to sell the land of Amos 
Howell including that in controversy, for the purpose of 
partition among lis heirs, upon the ground that it did not 
show that the court was opened and held at Ashe, or that 
any judge presided therein at the time when the ex purte 
petition was alleged to have been filed; and secondly, be- 
cause the sale did not describe the land; that it was only 
described as being on [Elk river, as set forth in the report of 
the master and the other proceedings of the court of equity. 

It is only necessary for us to consider the first exeeption, 
as the ruling of His Honor oa that was erroneous and en- 
titles the defendant to a venire de novo. The transcript from 
Ashe was an important link in the chain of the plaintifl’s 
title, and it has been expressly decided in this state that 
every record must set forth before what person or persons 
the proceedings were had, or by whose authority the record 
was made. The doctrine was so declared by Rurrrn, C. J.. 
in the case of the State won the relation of Hughes v. Riny, 
lred., 208, and approved in State v. Ward, 8 Ired., 530. 
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In his opinion in King’s case the Chief Justice said, “the 
objection when taken in the case of the State v. Lewis, 3 
Hawks, 410, and State v. Kimborough, 2 Dev., 431, was over- 
ruled, not because it was deemed untenable in law, but be- 
cause it was untrue in point of fact. There, the record 
showed that the court was held by a gentleman whom this 
court knew, ex officio, to be a judge of the superior courts of 
law, being the courts of the highest criminal jurisdiction in 
the state; therefore the court held that the record was suffi- 
cient in stating his presence, without setting forth his office. 
But it is plain it was thought necessary that it should be at 
least stated that the court was held by one who was a judge 
of the court, although it need not set out that he was such 
judge, as that was otherwise sufficiently known.” 

The question in the case of the State on the relation of 
Hughes v. King, was as to the validity of the appointment 
of a constable; and the certifitate of the clerk of the county 
court merely stating that A. B. came into court and quali- 
fied, &c., without setting forth whether there were three or 
more justices on the bench on that day or any preceding 
day, it was held that it could not be received as a transcript 
of the record of the court, because it did not appear that 
there were justices enough to constitute a court, and there- 
fore have authority to make or cause to be made a record of 
the court. 

Before concluding this opinion we must again earnestly 
and urgently call the attention of our brethren on the supes 
rior court bench to the case of Green v. Collins, 6 Ired., 139, 
where the proper mode of making out the statement of cases 
on appeal is given. 

A venire de novo is awarded. Let this be certified to the 
superior court of Watauga county that further proceedings 
may. be had agreeably to this opinion and the law. 

Error. Ventre de novo. 


ci 
oy) 
pom! 


JUNE TERM, 1880. 


hr et 


GRAYBEAL &. POWERS. 


Ne rl Nh ana i a Nr Ap 


a en Se OC re ee ee ee eee 


SIMEON GRAYBEAL v. DRURY POWERS. 
Pleading— Amendment— Practice. 


Where the defendant in an action to recover possession of land answers 
admitting the possession but denyfug plaintiff's title, he cannot after 
wards disclaim tite and possession and put the plainti¥ to proof of 
the adverse possession without an amendment of the pleadings, 


{Albertson v. Redding, 2 Mur., 283; 1 Car. L. R., 274; Squires v. Riggs, 
2 Hay. 150, cited and approved.) 


Civin AcTion to recover Land tried at Spring Term, 1880, 
of AsiE Superior Court, before Gelmer, J. 

The complaint alleges that the plaintiff is owner in fee 
simple and entitled to the possession of a certain tract of 
land described by metes and bounds, lying in the county of 
Ashe, and that the defendant entered upon it, cut down tim- 
ber, and otherwise injured it and still wrongfully holds pos- 
session of the same. 

The defendant in his answer denies the plaintiff's owner- 
ship and right to possession, admits that he entered and cut 
timber and holds the possession, but denies that his posses- 
sion is wrongful. 

The plaintiff claimed under a grant from the state dated 
the 14th of December, 18638, and the defendant undera 
grant dated the 18th of July, 1866. 

A certain plat+of the lands in dispute was introduced in 
evidence in which there was a red line running through the 
lands claimed by plaintiff from east to west; and a contro- 
versy having arisen on the trial as to the location of the 
defendant’s grant, the defendant’s counsel said, the contro- 
versy only extended to that portion of the land covered by 
the plaintiff’s grant, which lay north of the red line, and 
offered to amend the answer if it meant otherwise, to which 
the plaintiff objected. His Honor consented to allow the 
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amendment upon terms which the defendant declined, and 
insisted he had the right to show that he had never had 
possession south of the red line, which the court refused to 
allow and the defendant excepted. 

The defendant then disclaimed any title to any part of 
the land described and covered by plaintiff’s grant, south 
of the red line, whereupon His Honor directed the jury to 
return a verdict for the plaintiff for all the land in his grant 
lying south of that line. A verdict was returned accord- 
ingly and judgment rendered in behalf of the plaintiff. 
There was then a motion for a new tria] and the error as- 
signed was the refusal of the court to admit the proof of no 
possession south of the red line without amendment of the 
answer, which was disallowed and the defendant appealed. 


No counsel for plaintiff. 
Mr. G. N. Folk, for defendant. 


Asus, J. The only question presented by the record is 
whether the ruling of His Honor in excluding the proof 
offered by the defendant upon the point of possession was 
erroneous. In an action to recover land the plaintiff must 
always prove the defendant in actual possession of some 
part of the land described in the complaint, unless the pos- 
session is admitted. The defendant here has admitted that 
he was in possession of the land, and the admission extended 
to every part of it. And having admitted in his pleading 
the possession of the whole tract sued for, it could not be 
allowed him in contradiction thereof, to prove that in fact 
he was not in possession of a certain part. The proofs must 
correspond with the allegations, not contradict them. 

For the defendant to have availed himself of the defence 
which he has sought to set up in this case, he ought, in his 
answer, to have disclaimed title to all the land, described in 
the complaint, lying on the south. side of the red line, and 


JUNE TERM, 1880. 563 


KELLY v. MCCALLUM. 


‘lenied that he had possession of any part thereof; and ad- 
mitting the possession on the north side of the line, insisted 
that he had title thereto and that his possession was not 
wrongful. 

The plaintiff might in that case have taken out his exe- 
cution for the part disclaimed, but it would have raised a 
direct issue of title as to the land on the north side of the 
line, and the plaintiff would only have been entitled to re- 
cover if he could have shown a good title. Aldertson v. fed- 
ding, 2 Mur., 283; 1 Car. L. R., 274 (28); Squires v. Riggs, 2 
Hay., 180 (826). 

The defendant having admitted in his answer the posses- 
sion of the whole of the land covered by the plaintuf’s 
grant, his disclaimer on the trial of that part lying en the 
south-side of the line was an admission of a wrongful pos- 
session and the plaintiff was entitled to a verdict. There 
ig noerror. Thejudgment of the court below 1s aftimed. 

No error. Affirmed. 
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J.N. KELEY and wife v. H. C. McCALLUM and others. 


Partition—A dvancements—Pleading— Concession of Legal Prop- 
osition Mnoperative. 


1, A testator devised and bequeathed land and siaves to his wife, indica- 
ting in the will his intention that the property should be finally divided 
equally between the widow and children but leaving it discretionary 
with the widow to advance to the children at such times and in such 
kinds of property as her best judgment might dictate. To two of the 
children the widow advanced some slave property and more than their 
aliquot portions of the land, with the expectation of supplying the de- 
ficiency from the undivided slave property, which was amply sufficient 
fer that purpose; Held, that an unexpected emancipation of the slaves 
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by the result of the war would not sustain a claim of the other ehildren 
to have a re-division of the land,and an account fronr the two children’ 
first advanced of the slave property received by them. 

2. A legal proposition cannot be established by admissions in the plead: 
ings. 

8. The failure to answer is an admission of the facts aHeged by the plain- 
tiff, but it does not involve: # concession of a legal inference drawn 
therefrom, and still less the recognition of the correetness of the prin- 
ciple of law stated. 


Sproran Proceepine for Partition commenced'in the Prov 
bate Court, and tried at Spring Term, 1880, of BLapEn Su- 
perior Court, before Kure, J. 

Hays T. Shipman died in 1844, owning a@ large estate in 
Jand and slaves which he devises to his wife (with some ex- 
ceptions not necessary to notice) and adds the following: 
clause to the gift :.“ desiring and trusting that she will so 
use it that it will be to the mutual benefit of herself and 
my dear children, Mary Eliza, Hays McNeill, Sarah Dorcas 
and Eliza Ann; also desiring that at the proper time she 
will make such advancements as prudence may dictate, 
(always bearing in mind. that it is my wish that all my 
ehildren shall receive, after her portion, equal shares) pro- 
vided nevertheless, that should she choose to marry again, 
then and in that case, it is my desire and will that my es- 
tate be divided according to the laws of the state of North 
Carolina;” and in this event he adds certain articles‘to her 
equal share. 

The son, Hays MeNeill, died without issue. The testa- 
tor’s widow, Sarah’ J. Shipman, went into possession of the 
property and, upon the marriage of her daughter Mary L., 
to the defendant H. C. McCallum, advanced to her land of 
the value of $1,000 and negro slaves of the value of $5,883 
and perhaps a small additional sum in other articles; and 
in like manner to her daughter Sarah D., on her intermar- 


JUNE TERM, 1880. 565 


ep ke ne ee eee A cee a ae ms bn eee ae ee 


riage with the defendant John TP. Smith, no land, but slaves 
of equal value as those advanced to her sister, Mary E. 

The plaintiff eliza A. resided with her mother until her 
marnage with the plaintiff Johu N. Kelly, and thereafter 
antil her mother’s death in November, 1868, and no specifie 
adyalcements were made to her. | 

The slaves retained after the advancements mentioned 
avere twenty-seven in mumber and of the value ef $11,766, 
aud the land of the value of $1,740. 

The use of the property was shared in by the plaintiffs 
while residing with the mother and until the emancipation 
of the slaves at the close of the civil war. 

The object of the suit is to have partition of the land and 
to charge the defendants with the value of their respective 
advancements in slaves, and the defendant Mary E. with 
the value of her land, and the facts stated were either con- 
ceded by the parties or found by the jury upor issues. The 
defendants, Smith and wife, put in no answer. 

The court adjudged that the defendants were not charge- 
able with the value of the slaves advanced, that the defend- 
ants, MeCallum and wife, having received their full share 
of the land, were precluded from claiming any part of that 
to be divided, and that the plaintiff, Eliza Ann, and 
the defendant, Sarah D., were entitled as tenants in com-— 
mon to equal moieties thereof and to a division between 
them. | 

The plaintiffs’ appeal is from so much of the judgment 
as exempts the defendants from accountability for the value 
of the slaves received by them, and directs an equal parti- 
tion of the land between the other two sisters. | 

Mr. R. H. Lyon, for plaintiffs, cited Meadows v. Meadows, 
11 Ired., 148; Walton v. Walton, 7 Ired. Eq., 138; Woodfin 
wv. Sluder, Phil., 200; West v. Hall, 64 N. C., 48. 


Mr. T. H. Sutton, for defendants. 


566 IN THE SUPREME COURT. 
KELLY v. MCCALLU™M: 


Smit, ©. J., after stating the case. We think the ruling 
of the court below correct and not liable to just complaint. 
No question is.made as to the construction of the will in 
directing an equal distribution among the testator’s child- 
ren, and that ir the manner provided in eases of intestacy, 
those who have received anything as am advancement being 
called upon to account for the value of it before sharing in 
the division of the residue, and we are not therefore called: 
upon to put an interpretation upon its language, and to say 
how far tt is advisory and how far mandatory in the ex- 
pressions of the testator’s expectations and wish. 

There was reserved by the devisee and legatee, upon. 
whom the trust of making an equal distribution is Imposed 
by the testator, a large number of slaves, more. than enough. 
to make the plaintiffs equal to, the others, and their right. 
to be made equal out of those reseryed, had the slaves re- 
mained property, upon such construction of the will is 
clear and undisputed. But the right of the feme plaintiff 
to this equal -prior allotment passed away with the extinc- 
tion of the property in slaves, and the other children of the 
testator suffer from. the same cause the loss of theirs. Is. it. 
in consonance with his expressed will that the loss, com- 
mon to. all, and. which could be averted by none, should be: 
borne alone by those who had. been advanced, and made up. 
in part, at least, to the other. out of his land 2 

The equality contemplated in the final disposition of the. 
estate was to. be secured by successive separations from the 
common property, according to the sound discretion of the 
wife, “as prudence may dictate,” and with adue regard to. 
the condition and wants of her children and the account-. 
ing for advancements afterwards. This discretion she exer- 
cised as to two of them, and when the other arrived at fulli 
age in August, 1864, still living with -her mother, the very: 
property from which her share was tobe taken had become by 
the inexorable lagic of events of no measurable value, and a 
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few months later ceased to exist. There was no unreasona- 
ble delay in allotting to the plaintiff her share in the slaves, 
and it was rendered impracticable by their emancipation. 

The’ case, in some respects analogous, is not entirely sim” 
ilar to an intestacy, where the children, previously not pro- 
vided for have no direct interest In the property of their 
parent until his death, and then a right only to exelude 
such as have been advanced from participating in the dis- 
tribution until property of equal value has been set apart 
to them. This issimply the law of distribution of an es- 
tate not disposed of by will. But under the testator’s will, 
it is claimed and conceded that a present interest vests in 
each of the children, and the estate given to the devisee and 
the legatee is clothed with a controlling trust, fulfilled only 
by a final equal division, although admitting of intermedi- 
ate advancements, as in the judgment of the trustee may 
be suitable and proper. 

The cases therefore cited in the brief of the appellant’s 
counsel to show that the value of property advanced, in 
ease of intestacy, 1s not diminished by death or loss, nor 
enlarged by increase of growth subsequently accruing, have 
no application to the facts of the present case, which are 
governed by the wishes and directions expressed in the will. 

It is further insisted that the judgment is erroneous, in 
that, no answer was made to the complaint by the defend- 
ants, Smith and wife, and the allegations must be taken as 
true asto them. The failure to answer is an admission of 
the facts alleged by the plaintiffs, and such is the effect of 
a judgment by default to which they are entitled. But it 
does not involve a concession of legal inferences drawn 
therefrom, and still less the recognition of the correctness of 
the principle of law stated. The office of pleading, with the 
intervention of a jury or other tribunal to determine what 
is controverted, is to arrive at an understanding of facts, 
and the law is.administered not as a party may have al- 
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leged but asit is declared by the court. Where by the assent. 
of all, the facts are found by the jury, on issues involving 
the relations of each, the judgment must be rendered upon 
the verdict when it may differ from the allegations. 

There is no error and the judgment is affirmed. Let this 
be certified for further proceedings in the case. 


No error. Affirmed. 


WILLIAM HARRIS v. E. N. BRYANT and others 
Sale for Assets—Purchasers— Demand—Practice—Par tres. 


1. Devised land was sold by order of the court to pay debts of the de 
visor, and bid off by the devisee, who, after the sale was confirmed, 
but before the purchase money had been paid, mortgaged the same to 
the plaintiff to secure a recited indebtedness of $1150. Aftewards, the 
devisee allowed A. to pay the purchase money and take a deed from 
the administrator cum. test. annex, of the devisor ; Held. 

(1) That the plaintiff was entitled to ownership and possession of such 
land subject to the claim of the administrator for the purchase money, 
and that a judgment in a suit between the devisee and one to whom 
the plaintiff had assigned the mortgage debt and security concluded 
all parties as tothe extent and validity of such debt. 

(2) That the rights of the plaintiff could not be divested by a demand 
on him for the purchase money by the administrator cwm. test. an- 
nexo, before conveying the legal estate to A. 


2. Where land is directed by will to be sold and converted into money, 
the exeeutor and not the heirs, represents the estate, and the latter 
are not necessary parties to a suit concerning the diposition of and 
eharzges on such estate. 


(Shields v. Whitaker, 82 N. C., 516; Ex Parte Yates, 6 Jones Eq., 2123 
Pettillo, Ex Parte, 80N. C., 50; Etheridge v. Vernoy, 71 N. C., 184 
Mebane y. Mebane, 80 N. C., 34, cited and approved.) 


JUNE TERM, 1880. 569. 


HARRIS v. BRYANT. 


Civut Action tried at Fall Term, 1879, of Nas# Superior 
Court, before Hure, J. 

The opinion states the facts. Judgment for plaintiff, ap- 
peal by defendants. 


Mr. C. M. Cooke, for plaintiff. 
Messrs. Bunn & Battle, for defendants. 


SmitH, C. J. William B. Bryant died in the year 1861, 
leaving a will, in which he devised the land mentioned in 
the complaint to his son, the defendant, E. N. Bryant. In 
order to pay the debts of the testator, Burnett Gay, adminis- 
trator, with the will annexed, under a license obtained from 
the probate court, and after advertisement, on October 8th, 
1870, sold said land at public saie to the said devisee for the 
sum of $150 on acredit of six months. The sale was re- 
ported and confirmed and the administrator directed to col- 
lect the money and make title. | 

Before the purchase money was paid, on January 17th, 
1871, the said E. N. Bryant and wife, conveyed the premises 
by deed of mortgage to the plaintiff to secure an indebted- 
ness therein recited to be $1,150, and said deed was regis- 
tered on February 9th following. On the 17th day of April 
thereafter, Owen Cobb, the testator of the defendant, W. O. 
Cobb, with consent of the purchaser, paid the purchase 
money to the administrator and took his deed of convey- 
ance in fee. | 

In December, 1871, the plaintiff, for value, assigned the 
debt and the mortgage security to Susan Cobb, who brought 
her action against Bryant and wife, and at August term, 
1873, of the superior court recovered judgment for $1,122.19 
with interest from January 17th, 1871, aud for the foreclosure 
and sale of the premises. The land was sold under this judg- 
ment on February 9th, 1874, and purchased by the plaintiff 
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for five dollars and duly conveyed to him. The judgment 
has since been re-assigned to the plaintiff. 

The testator, Owen Cobb, alone answers and sets up title 
in himself, derived under the deed from the administrator, 
Burnett Gay. 

While the record does not itself show the death of Owen 
Cobb, his will is made an exhibit and W. O, Cobb, the exe- 
cutor who qualified is substituted as a co-defendant in his 
place, and this assumes the truth of the antecedent facts 
omitted in the record. In the will, the testator authorizes 
and directs his executor to make sale of the disputed land, 
and, after payment of legacies, to divide the residue of the 
proceeds of sale among bis wife and children. 

During the trial before the jury (and no specific issues of 
fact seem to have been prepared and submitted to them, 
nor were they required to render a verdict) the plaintiff 
offered in evidence atranscript of the proceedings in the 
foreclosure suit, and the defendant, admitting the facts 
therein contained, proposed to show that the mortgage debt 
was for agricultural advances to be thereafter made, and 
that the plaintiff had been fully reimbursed for all that he 
had made, and in order thereto moved that an issue should 
be prepared, to which the defensive evidence would be per- 
tinent. The court denied the motion and ruled that the 
judgment conclusively determined the existence and amount 
of the debt, which the defendant, Bryant, the only party 
interested in contesting it, would not be allowed to deny. 
This refusal of the court to submit the issue and admit the 
evidence constitutes the first error assigned. 

I. We sustain the ruling of the court. The testator, Owen 
Cobb, acquired by the deed of the administrator Gay, exe- 
cuted under the circumstances set out, the legal estate in the 
land encumbered with the preceding mortgage to the plain- 
tiff, and the right of his grantor whose place he occupied 
to he repaid the original purchase money before being re- 
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quired to make title to the plaintiff’ He held the land only 
for his own re-imbursement and indemnity, and then in 
trust for the plaintiff’ This claim of the testator was not: 
controverted, and the judgment recognizing it, required the 
plaintiff to pay the same before demanding a conveyance ; 
and upon his failure and the consequent necessity of selling 
the premises, its payment from the moneys received. Be- 
yond this the testator had, and his heirs have, no interest 
whatever in the result, and the question as to the disposi- 
tion of the excess lies exclusively with the parties to the 
mortgage, and between them the extent of the indebtedness 
is ascertained and settlement fixed by the judgment. Shields. 
v. Whitaker, 82 N. C., 16. 

II. The court also refused to submit an issue to the jury 
as to a demand alleged to have been made by the adminis- 
trator, Gay, upon the plaintiff for the purchase money be- 
fore he conveyed to the testator, Owen Cobb. 

We concur with His Honor that this was immaterial and 
did not impair the plaintiff’s equity to pursue the land in 
the hands of the grantee and charge it with the pre-existent 
mortgage liability. The right of Harris had been transfer- 
red to the plaintiff and could not be divested by his assent 
to a conveyance to another. 

The remedy against a delinquent purchaser of land at a 
judicial sale, after the bid has by acceptance and confirma- 
tion become a contract, is pointed out by the late eminent. 
Chief Justice in his opinion in the matter of Yates, 6 Jones 
Eq., 212; but it cannot summarily be sought as attempted 
in this case without the purchaser’s consent or the sanction 
of the court in the substitution of another in his place. 
Pettillo Ex parte, 80 N. C., 50. 

III. The third exception is to the want of parties for that 
the land descended to the testator’s heirs at law. 

It is true the legal estate vests in the heirs until the power 
of sale conferred upon the executor is exercised, and ‘then 
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by virtue of the will passes to those to whom he may con- 
vey it. But the direction to sell and distribute the proceeds 
arising from the sale is a conversion of the land into per- 
sonalty, and the executor represents all interested in the 
personal estate. The testator himself is only entitled to a 
return of the money advanced, and for which the legal title 
is but a security, and this limited beneficial interest vests in 
the personal representative. The heirs, as such, have no 
share in it, and they hold the legal estate, as a temporary 
deposit only, until it is transferred by the exercise of the 
power conferred in the will. In Etheridge v. Vernoy, 71 N. 
C., 184, the presence of a mere naked trustee was dispensed 
with, and the cause permitted to proceed to a final determi- 
nation. 

The executor possesses ample authority under the will to 
pass the title of the land without the aid or concurrence of 
the heirs, and may-by the court be required to exercise the 
power and convey the estate to the plaintiff if he shall re- 
deem, and to the purchaser if a sale shall become necessary. 
He occupies in respect to this land tbe position of the tes- 
tator, and with a similar dominion and control over it, and 
hence may be compelled to do what the equities of others 
could have enforced against the deceased owner. The ex- 
ception is therefore untenable. 

Besides, this objection seems to have been made first at 
the trial, the executor having put in no answer for himself 
and unless clearly valid will not be favorably regarded, 
when its only effect is to delay, not to defeat the acticn. All 
the parties interested in the subject matter of the action are 
before the court, the executor legally representing all such 
as share in the personal estate, and will be bound by the 
judgment, and we see no necessity for making additional 
parties. 

The appellant’s objection to the form of the judgment 
points to no specific defect, and we suppose rests upon the 
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absence of any direction for areport of the saleto the court 
for its approval and confirmation as required in actions for 
foreclosure of mortgages as in the case of Mebane v. Mebane, 
80 N. C., 34. This is however asuit to redeem, rather than 
to foreclose, and if there is force in the objection and the 
rule is equally applicable to both, it may be removed in the 
judgment hereafter to be rendered. This will be certified 
for further proceedings in the court below. 
No error. Affirmed. 


A. J. GAMBLE and another, Admrs. Vv. M. A. WATTERSON and 
others. 


Sale for Assets—Exemptions—- Practice. 


Where, in a proceeding to sell descended land for assets, it appears 
by admissions in the pleadings that the debts contracted by the de- 
ceased before the adoption of the homestead exemption exceeded the 
Value of the personalty, an unconditional sale should be ordered; and 
it is error to discriminate in such ordér of snle between debts incurred 
before and after the passage of the homestead laws. Such discrimi« 
nation can only be exercised, if at all, when the proceeds of the land 
sold are brought into court for distribution. 

(Hinsdale v. Williams, 75 N. C., 480; Edwards vy. Kearzey, 96.U..S., 
595, cited and approved.) 


SprcrAL PrRocEEDING commenced in the probate court 
and heard on appeal at Spring Term, 1880, of CLEAVELAND 
Superior Court, before McKoy, J. . 

The plaintiffs, administrators of R. N. Watterson, not 
having personal estate of their intestate to pay his debts, 
applied tothe probate judge for license to sella tract of 
land which descended to the defendants his heirs at law. 
The petition alleges the value of the personal estate to be 
about $160, and the debts to be some $400, of which half 
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were contracted before the adoption of the constitution of 
1868, and that the land proposed to be sold consists of fifty 
acres worth two dollars and fifty cents per acre. 

The adult defendant makes no defence and the other six 
infant defendants, by their guardian ad litem, answer ad+ 
miiting the facts charged and asserting their right of home- 
stead in the land and its exemption from sale until the 
youngest of them arrives at full age. The license as asked 
was granted by the probate Judge, and on defendants’ appeal 
so modified in the superior court as to authorize and direct 
a sale of the land for the payment of those debts only which 
were contracted before the homestead exemption was givne 
by law, and from so much of the modified order as restricts 
the purposes of the sale, the plaintiffs appeal. 


No counsel for plaintiffs. 
Messrs. J. L. Webb and Gilliam & Gatling, for defendants. 


Smiru, C.J. The necessity of the sale is apparent, and 
upon the estimates the proceeds thereof will be insufficient 
to pay the habilities of the intestate which are paramount 
to the right of exemption. It was not therefore at all neces- 
sary to anticipate a question that may arise in the probate 
court upon the settlement of the ad» ‘nistration and the dis- 
tribution of the fund among the ~reditors, and which was 
not then before the court. 

It is true, if the application had been for leave to sell the 
land, subject to the homestead encumbrance, for the pay- 
ment of debts subordinate to that right, it would have been 
refused under the law as declared in Hinsdale v. Williams, 75 
N. C., 480, and,it is equally clear that according to the deci- 
sion of the supreme court of the United States in Edwards v. 
Kearzey, 96 U.S., 595, overruling previous adjudications in 
this court, the land is not exempt from liability for debts 
contracted before the constitution conferring the right of 
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homestead went into operation. But when by a sale the 
homestead is destroyed and all benefit of the exemption lost 
to those for whom it was intended, it is quite a different 
thing to appropriate the proceeds to the satisfaction of one 
class of debts, and to exclude the other from all participa- 
tion therein: and it may be (we do not now express an 
opinion upon the point) that the date of the contracting of 
the debt becomes immaterial, and the fund is to be applied 
under the general law regulating administrations of insolv- 
ent estates. There is no error in granting the license to sell, 
and the question as to the appropriation of the moneys in 
the hands of the plaintiffs belongs to the probate judge first 
to determine, subject to review in the superior as an appel- 
late court. But the attempted restriction put upon the 
license, when the whole land must be sold, is unauthorized 
and erroneous, and we so declare in order that it may not 
obstruct the decision of the court upon the point, should it 
hereafter arise. In this view only can the appeal itself be 
entertained. This will be certified to the end that further 
proceedings be had in conformity with the law as declared 
in this opinion, for which. purpose so much of the order ag 
restricts the license 1s reversed. 
Error. Reversed, 


W. F. WASSON, Sheriff v. R. O. LINSTER and others. 


Sherif—False Return—Liability of Deputy—Execution of Pro- 


cess— Practice— Issues— Evidence— Deposition. 


1. In an action by a sheriff upon the bond of a deputy (conditioned for the 
faithful performance of duty and to indemnify the sheriff for his acts 
and omissions) based upen a judgment rendered in another action 
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against the sheriff on account of the following false return endorsed 
upon process by the deputy, ‘‘came to hand Ist Sept., 1869, at 11 
o’clock; defendant not to he found in my county,” the falsity in the 
oe ‘upon which the judgment was rendered being the return of 

* not to be found;”’ Jéwus held, that in submitting issues to the jury 
it was not error to exclude an issue offered ‘by the plaintiff sheriff in- 
volving the fal-ity of the return generally, but that the proper issue 
was one in which was involved only the falsity of that part of the re. 
turn upon which the judgment in the former action against the sheriff 
was based. 

2, In such action, the deputy is not liable even if his return as to the 
time the process came into his hands was false. 

3, In such action, evidence that the plaintiff had had opportunity to 
serve the process while in his hands and before he had placed it in the 
hands of the defendant is admissible either as original evidence or in 
rebuttal of the plaintiff’s testimony; for if the return was false by no 
act of the defendant after the process came to him but by the prior 
neglect of the sheriff, there would be no ground of recovery. 

4, An officer, notified of the necessity of prompt measures for the exes 
cution of process placed in his hands for the arrest of a party, owes 
the duty, quitting everything else, to make an effort to effect the 
arrest. 

5. Where a sheriff sees the return endorsed upon process by a deputy 
before the same is delivered into the clerk’s office, and with a knowl. 

edge of the facts allows the return to be made, it is in law and fact 
his return, and he cannot hold the bond of the ae responsible al- 
though the return may be false. 

6. It is too late to object on the trial of an action to ie reading in evi» 
dence of a deposition which has been on file for six years without ob- 
jection or notice of objection, during which time the action had often 
been continued by counsel and had been removed from one county to 
another, 

i(Kerchner vy. Reilly, 72 N. C., 1713 Katzenstein v. R. & G, R. BR, Co., 78 
N. C., 286, cited and approved.) 


Crvit Action removed from Iredell and tried at Spring 
Term, 1880, of WiLKzs Superior Court, before Buzton, J. 

The case is that on the 81st day of August, 1869, J. T, 
Long sued out a summons against R. M. Johnson returna- 
ble to spring term, 1870, of the superior court of Iredell, 
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and at the same time an order of arrest returnable to the 
‘clerk’s office on the 8rd day thereafter, both of which were 
placed in the hands of the plaintiff (then the sheriff of the 
county) with directions to execute the same promptly, and 
he early the next morning, as he alleged, between seven and 
eight o’clock put the paper in the hands of the defendant 
(then a deputy sheriff) with similar instructions to be dili. 
gent in serving the same. 

The defendant returned the process endorsed, “came to 
hand ist of September, 1869, at eleven o'clock; BR. M. John- 
son not found in my county.” And thereupon said Long insti- 
tuted a suit against the plaintiff to fall term, 1870, in which 
a recovery was effected for the penalty of $500 and costs 
$83, upon the allegation that said return was false, and the 
plaintiff after paying the same and demanding repayment 
‘of the defendant and his sureties, brought this action on 
the bond of indemnity executed at the time of his ap- 
‘pointment as deputy. 

Among other things, the defendant by way of defence al- 
leged that the process had been placed in his principal’s 
hands on the evening of the 31st of August with notice to 
execute the same at once, and that Johnson was on the 
streets and other public places and in the actual presence of 
the plaintiff, and that plaintiff kept the same in his hands 
without executing it, until Johnson getting information 
thereof made rapid flight so that he could not execute the 
process when it came to his hands at eleven o'clock on the 
next morning. At the trial in Wilkes,to which county the 
case was removed, the parties having disagreed as to the 
‘issues to be submitted, the judge framed the following: 

1. Did R. O. Linster, Hugh Kelly and Hugh Reynolds‘ 
execute to plaintiff the bond mentioned in the complaint 
for the purposes therein set forth? 

2. Were the summons and order of arrest in the case of 
Long v. Johnson placed by the plaintiff in the hands of the 

37 
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defendant, Linster, as his deputy for service on the said 
Johnson on the Ist of September, 1869? 

8. If so, could the defendant, Linster, by due diligence 
have executed the same after receipt by him? 

_4, Is the return on said summons and order of arrest or 
either of them made by defendant, Linster, to-wit: “R. M. 
Johnson not to be found in my county,” a false return ? 

5. If said return was false, did plaintiff have knowledge 
of its falsity, and consent to the return as made by his 
‘deputy ? 

6. Has the plaintiff been damaged by the said false re- 
turn of his deputy made without his knowledge or consent; 
-and if so, how much? | 

To these issues the plaintiff objected and proposed the 
three following as a substitute: 

1. Did R. O. Linster, Hugh Kelly, and Hugh Reynolds 
make and execute the bond named in the plaintiff’s coim- 
plaint ? 

2. Is the return on the summons and order of arrest, or 
either of them, sued out by Long v. Johnson, made by R. O. 
Linster as deputy sheriff, and is it a false return? 

8. Has the plaintiff been damaged,and to what amount ? 

The issues offered by the plaintiff as a substitute being 
rejected by the court, the plaintiff excepted, and this excep- 
tion with otbers taken in the progress of the trial to the ad- 
mission of evidence and to the instructions of the court 
given and refused (of which a more particular mention will 
be hereafter made) constitute the errors for our considera- 
tion on this, the plaintiff’s, appeal. 


Mr. D. M. Furches, for plaintiff. 
Mr. J. M. Clement, for defendants. 


DILLARD, J., after stating tie case. Of the issues pre- 
sented by plaintiff and rejected by the court, the first one is 
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the same in substance, and nearly so in language, as the 
first of the series presented by the judge, and its rejection 
of course can be no cause of complaint by*the plaintiff. 

The second issue of the plaintiff was properly refused, and 
the third one depending thereon ought to and did go with 
it. The bond sued on is a bond conditioned for the faith- 
fal and correct performance of duty by the defendant, Lin- 
ster, as deputy sheriff, and to indemnify and save harmless 
the plaintiff against his acts and omissions as such. And 
beyond doubt, the plaintiff, if he suffered loss by an act or 
omission of the defendant in his office, and the defendant 
on demand failed or refused repayment, could assign the 
same as a breach of the conditions of the bond declared on, 
and recover therefor. But in fixing the amount, the as- 
sessment of damages would have to be grounded on the 
particular act which damnified him and be limited by the 
Joss therefrom, and could not be heiped out by aay other 
act or omission for which the plaintiff bad not incurred 
and suffered joss. The plaintiff in his complaint alleges 
that he was subjected in the suit of J. T. Long to the pem 
alty of $500, for a false return made by the defendant as his 
‘deputy on the summons and ‘order of arrest issued in the 
action of Zong v. Johnson, and the counsel of plaintiff in 
his argument before us urges (and to the same purport in his 
brief) that his second and third issues looked to the estab- 
jishment of falsity in either or both of the endersements 
made by defendant on said process, and to the assessment 
of damages for either or both, and that by the refusal of 
his issues he was prejudiced. 

A sufficient answer to the exception is, that a transcript 
‘of the record of the suit of Long against the plaintiff for 
the penalty for a false return is not made part of the case, 
so that we can see for ourselves whether the penalty was 
claimed for falsity in the memorandum of the time of day 
when the paper came into the defendant’s hands, or in the 


580 | IN THE SUPREME COURT. 


WASSON t. LINSTER. 


return, “R. M. Johnson not found in my county;” and 
therefore we have to be bound by the judge’s statement, 
from which it appears that the ground on which the penalty 
of $500 was claimed and recovery effected against the plain- 
tiff was falsity in the return, “not fownd,” and not in the no- 
tation on the process of the time the process came to hand. 
Taking this to be so, if the said rejected issues had been re- 
eeived, it would have made it possible for plaintiff to re- 
eover damages for a false entry by defendant as to the hour 
of the day he received the writs, when plaintiff had never 
been damnified therefor; and we therefore hold the pro- 
posed issues of the plaintiff (2 and 8) were too broad, and 
the rejection of them by the court was not error. 

The next exception of plaintiff is to the admission in evi- 
dence of the deposition of R. M. Johnson, which was ob- 
jected to for want of sufficient notice of time and place, want 
of a sufficient commission, want of a sufficient certificate of 
qualification of deponent by oath or affirmation, and because 
_ of the opening of the deposition without notice, and the ab- 
sence of any order of the clerk endorsed allowing the same’ 
to be read. | 

The judge in his statement of the case of appeal finds and 
sends up the fact that the deposition had accompanied the 
papers from Iredell to Wilkes, to which county the case was 
removed for trial, and had been on file for six years to the 
knowledge of both sides, and that the cause had been often 
continued by consent, and no objection made to the deposi- 
tion or notice of objection given, until the same was offered 
to be read in the midst of the trial. 

Under the circumstances of the case, without passing on 
the grounds ef objection, seriatim, we concur with the judge 
that they were to be deemed waived, and there was no error 
in allowing the deposition to be read, on the authority of the 
eases of Kerchner v. Reilly, 72 N.C., 171, and Katzenstein v. 
BR. & G. R. BR. Co. 78 N. C., 286. 


JUNE TERM, 1880. 581 


Wasson ¢. LINSTEK. 

In the course of the trial, the plaintiff, deeming it mate- 
gial to show that the falsity of return for which he had been 
subjected consisted in no particular in his own doings or 
omissions, while the papers were in his hands, introduced 
himself as a witness, and testified that the writs carne to his 
hands on the morning of the 1st of September and not on 
the day before, to-wit, the 3lst day of August as had been 
testified by Mr. Armfield (Long’s attorney) and that he-had 
mot been with Johnson in the Masonic Lodge on the night 
of the 31st of August, nor seen him anywhere during the 
week. And to combat this proof and show an opportunity 
to plaintiff to execute the writs after they were delivered to 
him, as testified to by Mr. Armfield, the defendant offered 
to show and was allowed by the court against the objection 
of the plaintiff to show by R. M. Allison that plaintiff and 
Johnson were in the lodge at a meeting on the night of the 
31st of August, and the reception of this evidence was ex- 
cepted to as-concerning a matter collateral. 

The exculpation of plaintiff from fault, in reference to the 
facts constituting the return a false one, was material to him 
and directly involved in his right to recover; for certainly, 
if the return “not found” was false by no act of defendant 
after the writ came to him, but from a neglect of opportu- 
nity in the plaintiff himself to serve them on the occasion 
of the masonic meeting on the night of the 31st of August 
when the writs were in his hands, there would be no ground 
of recovery in the action against the deputy. And the evi- 
dence of plaintiff, to the effect that he had not been with 
Johnson at the lodge, or elsewhere seen him that week, was 
pertinent to put the untrue fact “ not found ” away from him- 
self, and was essential to his success in the cause. 

In this state of things, it seems to us, the testimony of 
Allison was admissible as original evidence, as tending to 
show an opportunity for service of the writs, the main in- 
gredient in the falsity of the return in the plaintiff, and 
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besides was competent as rebutting plaintiff’s evidence on 
that point, the same being a matter not collateral but di- 
rectly involved and necessary to the main issue in the cause.. 
No fact can he collateral to the issue, which is the only one, 
or one In achain of facts, without which no recovery can 
be had; and it being indispensable to defendant to put the 
failure of dwe diligence away from himself, we hold there. 
was no error in the admission of the evidence of Allison. : 
On the conclusion of the trial, the plaintiff asked the 
eourt to charge that if the writ and order of arrest were 
placed in the hands of the defendant on the morning of the 
ist of September, between seven and etght o’clock, as testi- 
fied to by himself; and defendant had made the return 
thereon, “came to hand September Ist, 1869, at eleven 
o’clock,’”’ it was a false return and defendant would be lia- 
ble. His Honor refused so to charge, but in lieu thereof 
told the jury that that matter was not the grievance on 
which the action of Leng against the sheriff for false return 
was grounded, but falsity as contained in the endorsement, 
“R. M. Johnson not found in my county.” The court 
charged mm substance that an officer notified of the necessity 
of prompt measures to prevent the escape of a party, owed 
the duty, quitting everything else, to make every effort to 
effect an arrest, and that if Linster, the defendant, did not 
so do, then he had no right to return “not found in my 
eounty,” and the same would be false; and the sheriff hay- 
ing suffered from it the deputy and his sureties would be 
liable. But if the plaintiff saw the return of his. deputy 
endorsed upon the process before the same was delivered 
into the clerk’s office, and with a knowledge of the facts 
made no objection and allowed the same to be returned, it 
was in law and faet his return, and he could not hold the 
deputy’s bond responsible, although the return was false. 
There is no error in the refusal of the charge requested 
by the plaintiff, for the reason that falsity in the entry as 
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to the time when the writs cameto hand, if any, had not 
damnified the plaintiff and was not a ground on which 
Long’s recovery against the sheriff had been sought, aceord- 
ing tothe statement of the ease by the judge, which in the 
absence of the record of that action we are te assume to be 
the fact; and this being so, it was proper not only to have 
refused an issue as to that matter but also the eharge re- 
quested, fer reasons alleged in passing on plaintiff’s excep- 
tions to the refusal of the issues tendered by him. 

The charge on the subjeet of the diligence required of 
Linster after the process came to his hands, and what would 
make the return false as to him, and devolve responsibility 
therefor on him and his sureties, was unexceptionable; and 
so we are brought to the last clause of His Honor’s eharge 
in which he teld the jury that if plaintiff saw the return as 
made out, and knowing all the facts made no objection and 
allowed it to be delivered to the clerk, it wasin law and 
fact his return and he coald not kold the deputy’s bond re- 
sponsible therefor. 

The general rule certainly is, that one cannot elaim to 
recover for an injury when he has contributed or consented 
io the act by another from which the injury comes. Broom’s 
Maxims, 201. And in this ease the evidence by plaintiff 
himself was that he saw the return as made owt by the de- 
fendant and made no objection to the return, “R, M. John- 
son not found in my county,” in which consisted the falsity 
{according to the judge’s statement of the ease) on which 
the recovery was sought and effected by Long out of the 
plaintiff; and if the plaintiff, knowing the diligence that 
had been used to find Johnson, might haye prevented the 
return in the form in which Linster had drawn it, as he 
eertainly could, and he did not, he in law was asserting to 
the return as endorsed with its possible liabilities, and he 
cannot assign the entry thereof by defendant as a breach of 
his bond. If plaintiff omitted to serve the writs when he 


584 IN THE SUPREME COURT. 


STATE v0, SWEPSON: 


might, as the evidence of Allison tended to show, and turned 
them over to his deputy when he could not, and afterwards 
on being subjected to the penalty for a false return were 
allowed to assign the return of his deputy, which he saw 
and could have prevented, as a breach of the deputy’s bond, 
it would be to take advantage of his own wrong and shift. 
the burden to innocent shoulders. 

‘We declare our opinion to be that there is no error in the 
refusal of the charge, requested by the plaintiff, nor in that 
given by the court, and the judgment of the court below 
must be affirmed. 

No error. Affirmed. 


*STATE v. GEORGE W. SWEPSON. 


Appeal— Certiorari — Amendment of Récord — Discretionary 
Power. 


3, A certiorari, as a remedial writ, will be granted on behalf of the state 
in a criminal action. under the supervisory power conferred upon this: 
eourt by section eight, article four, ef the constitution, where it ap- 
pears in the petition that the superior court, on motion of the state to 
amend the reeord of a trial so as to make it speak the truth, refused to: 
hear evidenee in support of the moiion upon the ground of 4 want 
of power. | 

2. Every court has power: toamend its record to make it speak the truth, 
and for that purpose tohear evidence. But the propriety of the amend- 
ment and the particulars wherein it is to. be made, are matters ad- 
dressed to. the discretion of the judge, the exercise of which is not re- 
viewable by appeal or certiorari. 


*Smith, C. J., having been of counsel for the state, did nat sit on the 
hearing of this. cise. | | 
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(State v. Lane, 78 N. C., 547; Bobbitt, 70 N. C., 813; Padgett, 82 N.C... 
514, Brooks y. Morgan, 5 Tred.. 48+; Hartsfield v. Jones, 4 Jones, 310 5 
Parker vy. Gilreath, 6 Ired., 221; Webb v. Durham, 7 Tred., 189; Leath | 
erwood v. Moody, 3 Tred., 129; State v. King, 5 Ired., 203; Davis, 80: 
N. C., 384; Graton, 6 Ired., 164; Reid, 1 Dev. & Bat., 377; Stephenson 
y. Stephenson, 4 Jones, 472; Bright v. Sugg, 4 Dev., 492; Winslow v. 
Anderson, 3 Dev. & Bat., 9; Anders v. Meredith, 4 Dev. & Bat., 199; 
Freeman v. Morris, Busb., 287; State v. Swepson, 81 N. C., 571, and 
S2.N. ©., 541, cited, commented on and approved.) 
Motion by the state for a Certiorara heard at January 

Ferm, 1880, of THe Supreme Court, | 


Attorney General and Mason & Devereux, for the State. 
Messrs. Merrimon, Fuller & Fuller, D. G. Fowle and &. C, 
Badger, for the defendant. 


DirxtarD, J. A motion was made in this case at August 
term, 1879, of Wake superior court to amend the record of 
the minute docket of spring term, 1875, so as to show that 
the defendant, Swenson, was not present at the time of the 
trial, verdict and judgment, then and there had in the case, 
and the judge presiding refused to hear evidence as to the 
proposed amendment or to allow the same on the ground 
of a want of power, and from that judgment the solicitor 
for the state appealed to this court. 

That appeal was held unauthorized and the same dis- 
missed for reasons set forth in the opinien reported in the 
case, State v. Swepson, 82 N. C., 541, and thereupon the pres- 
ent application was made for a writ of certiorari to remove 
the said record and proceedings on the motion to amend in 
said cause into this court, for such action thereon as by law 
may be authorized, ‘So the only question for our consider- 
ation in this petition is as to the right of the state to have 
the writ prayed for as a substitute for an appeal, or as a re- 
medial writ by which to enable this court to supervise and 
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rule upon the decision of the superior court to entertain the 
motion to amend the record on the ground of a want of 
power. 

The jurisdiction of this court is appellate, extending to a 
review of the errors of law apparent on the record of the 
judginents of the superior courts; and it is original as advi- 
sory in claims against the state, 1n petitions to rehear its 
own judgment, and in the supervision and control of infe- 
rior courts, And the mode, by which its appellate jurisdic- 
tion is called into exercise, is by appeal, which ts regulated 
by statute, and is in place of the writ of error from the 
King’s Bench at law and appeal in chancery under the Eng- 
lish system; while in its original jurisdiction, the mode is, 
in claims against the state as prescribed in the statute, ir 
petitions to rehear as prescribed by the rules of the court, 
and in the supervision and contro] of the proceedings of 
inferior courts by any remedial writs necessary to that end 
as prescribed in the constitution, Art. IV, § 8. 

In this state in criminal actions, the defendant may in all 
cases appeal and have the judgment against him reviewed 
for errors of law apparent on the record, or assignable on the 
statement of the case of appeal, which is in lieu of a bill of 
exceptions; and so may the state appeal, but the right in 
the case of the state is without any bill of exceptions, and is 
restricted by the decisions of this court to errors of law on 
the face of judgments adverse to the state on demurrer to 
the indictment, or on motion to quash, or in arrest, or on a 
special verdict. State v. Swepson, 82 N.C.,, 541; State v. Lane, 
78 N. C., 547; State v. Bobbitt, 70 N.C., 81; State v. Padgett, 
§2 N. ©, 544. And in case of appeal lost without laches, 
the accused in all cases, and the state in the instances afore- 
said, may have a writ of certiorari from this court as a sub- 
stitute for an appeal. 

From these established rights respectively of the state and 
the defendant, it resylts the judgment sought to be amend- 
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ed, being one in favor of defendant on a trial and verdict of 
a jury, that the case was not one of those in which our deci- 
sions allow a right of appeal to the state, either from the 
original judgment or that of refusal to entertain a motion 
of amendment of the record, and therefore no appeal lay for 
the’state. But whether a certiorart may be issued in such 
cases to bring up the record for our review of the original 
judgment as on a writ of error it 1s not necessary to deter- 
mine, as we are of opinion that upon the case presented on 
the petition under consideration, the writ must be ordered 
upon a distinct ground which will appear in the further dis- 
cussion of the case. 

The court of King’s Bench in England always had a super- 
intendency of the inferior courts, moving them to exercise 
their proper jurisdiction or withholding them frum exceed- 
ing it, or reversing their judgments, and asa means by which 
to exert such supervision and control, various remedial writ 
were used, and among them the certioraré in all cases to re- 
move the proceedings from an inferior court of record into 
that court; for otherwise it would have nothing to act upon, 
and the proceedings when certified up were the basis of ac- 
tion for a procedendo, prohibition, mandamus or reversal for 
error of law, treating the certiorari in the last case as in the 
nature of a writ of error. 8 Blackstone, 109 to 118, 41 to 43; 
and 4 Jbid, 391, 392; 2 Chitty’s Prac., 3858, 354; 1 Tidd’s 
Prac., 397, 398, 400 and 715. 

This superintending power of the King’s Bench rested on 
the idea of the necessity of such an authority to an orderly 
exercise of jurisdiction by all the inferior courts within their 
prescribed limits, and to a uniformity in the administration 
of the law; and such its power was often referred to in our 
state, and a similar power was admitted to exist in our su- 
preme court. With us it was held in divers oases that the 
superior court in the exercise of supervision and control 
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over other courts inferior to itself, had the right to employ 
the writs of recordart or certiorart according to the character. 
of the court whence the proceedings were to be removed, the 
same being ordinarily used as substitutes for an appeal, but 
capable of-being used, the first, in some cases as a writ of 
false judgment, and the latter, as in the nature of a writ of 
error, especially where the right of appeal was not expressly 
denied, but simply not provided for, among which cases may 
be cited the following: Brooks v. Morgan, 5 Ired., 484 and 
485; Hartsfield v. Jones, 4 Jones, 310; Parker v. Gulreath, 6 
Ired., 221; Webb v. Durham, 7 Ired., ee Leatherwood v. 

Moody: 3 Teed 129. 

In the ease of Brooks v. Morgan Chiet Justice RuFFIN, 
speaking for the court, acknowledged the superior courts to 
lave always exercised a supervision and control here, as did 
the King’s Bench in England, and pronounced the existence 
of such ‘a power as essential wherever law was the true and 
only standard of justice, besides being necessary to a uni- 
form and regular administration of the law. And the 
court there held that in order to the correction of errors of 
law in the proceedings of the inferior courts, the writ of 
certiorari was the proper means to be used. 

In the case of the State v. Swepson, 81 N. ©., 571, removed 
from Wake to Franklin, the judge held that the case was not 
at issue before its removal and ordered it to be remanded to 
Wake county; and no right cf appeal from that order exist- 
ing for the state, the proceedings were brought into this 
court on certiorari, and we held the case to have been at 
issue and reversed the ruling in the superior court. And 
but for the existence of a power of supervision in that 
case, the order of removal being sufficient to put the case out 
of Wake court, and the court in Franklin having refused to 
proceed in it, there would have been a total failure of the 
prosecution witiout a trial anywhere. 

Such a power of supervision and control perhaps exists 
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in the superior courts under our persent system in respect 
to the courts inferior to them, but certainly it exists in this 
court by express grant as contained in onr constitution, (Art. 
IV, § 8) wherein it is provided that besides the appellate 
powers of the court, it shall have power to issué any rem- 
edial writs necessary to its supervision and control of the 
proceedings in the inferior courts. 

Thus it would seem indisputable that the court has the 
power to supervise and control the proceedings in the supe- 
rior courts, and to that end may use any writs necessary and 
proper, of which the writ of certiorari is the appropriate one 
as we have seen. | 

The grievance in this case is, that -on a motion by the 
state to amend the record of the trial, verdict and judgment 
of the superior court of Wake at August term, 1875, in the 
case of the State v. Swepson, the judge refused to hear evi- 
dence in support of the proposed amendment, on the ground 
of a want of power, and thereupon the only question is, was 
the refusal to entertain tke motion for the reason alleged 
such an error asto require correction in the exercise of the 
supervisory power conferred on this court, and is the writ 
of certiorari a fit and proper writ to be issued? 

Of the power of the superior court of Wake, and indeed 
of any court, to amend its records and for that purpose to 
hear evidence, and thereupon to so amend the record as to 
make it speak the truth, there can be no doubt. State v 
King, 5 Ired., 208; State v. Davis, 80 N. C., 384; State v. Cra- 
ton, 6 Ired., 164; State v. Reid, 1 Dev. & Bat., 377, and other 
cases. But it is equally well established that the propriety 
of an amendment and the particulars wherein it is to be 
amended are matters discretionary with the judge, and if in 
the exercise of his discretion, the amendment is refused then 
no appeal nor certiorari in the nature of a writ of error lies 
to review his judgment. Stephenson v. Stephenson, 4 Jones, 
472; Bright v. Sugg, 4 Dev., 492; Winslow v. Anderson, 3 Dey: 
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tas sn ‘ 


& Bat., 9; Anders v. Meredith, 4 Dev. & Bat., 199; and Free- 
man v. Morris, Busb., 287. 

If however the judge refuse to entertain a motion to 
amend and to hear the evidence on the ground of a want 
of power, then he fails to exercise his discretion, and therein 
a question of law is made, which is reviewable on appeal 
where that is allowed; and in state cases where no appeal 
is allowed, it is an error which may be brought up and re- 
viewed in the exercise of the supervisory power of this 
court by a writ of certiorart, as was done in the case of State 
v. Swepson, 81 N. C., 571. 

It is our opinion, taking the facts stated in the petition 
to be true, there was error in the refusal of the judge, on the 
ground of a want of power, to entertain the motion of the 
state to amend the record, and being satisfied of our juris: 
diction to have the record certified into this court for super- 
vision by us, it is ordered that the writ of certiorari prayed 
for be issued returnable to the next term of this court. 


Per Curiam. Motion allowed. 


STATE v. WILLIAM H. HAM. 
Appcal—Jurisdiction— Disposing of Mortgaged Property: 


i, An appeal lies to this court from an inferior court mediately througt 
the superior court. (Act 1879, ch. 141, construed.) 

2. Justices of the Peace have exclusive original jurisdiction of the of 
fence of disposing of mortgaged property. 


InpictMENtT for a misdemeanor tried on appeal at Spring 
Term, 1880, of ALLEGHANY Superior Court, before Buzton, J. 
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Motion in arrest of judgment allowed, and the state ap= 
pealed. 


Attorney General, for the State: 
No counsel for defendant. 


DILLARD, J. The defendant was indicted in the interior 
eourt of Alleghany county in two bills, found at different 
terms, in one charging a sale by defendant of personal prop- 
erty, previously conveyed by him by a chattel mortgage for 
a lawful purpose to one Johnston, with intent to hinder, 
delay and defeat the rights of the said Johnston without speci« 
fying the particular articles so conveyed and sold; and in 
the other, charging the same offence with a variation of 
form in go far only as to describe and name the particular 
articles. Atthe trial of the cause, the defendant’s motion 
that the solicitor be put to elect on which bill he would 
proceed, was overruled, and also his motion in arrest of 
judgment for want of an averment of the registration of 
the mortgage, and exception was taken to the denial of said 
motion and an appeal taken ‘to the superior court. And in 
the superior court, besides the exception of defendant in 
the transeript from the inferior court, error was assigned in 
the further particulars that the inferior court had no origi- 
nal jurisdiction of the offence, that the sale of property was 
not averred to have been unlawfully made, and that? no 
county was mentioned in the bill in which the offence wag 
said to nave been committed, and from the judgment of the 
superior court reversing the Judgment of the inferior court 
and ordering an arrest of judgment to be entered, the so- 
licitor for the state appeals to this court. 

At the very threshold, the question arises, whether un- 
der the act of 1879, ch. 141, an appeal lies from an inferior 
court mediately through the superior court to this court. 

The provision is “that appeals may be taken from thig 


592 IN THE SUPREME COURT. 


STATE v. HAM. 


al 


(inferior) court to the superior court in term for error as- 
signed in matters of law in the same manner and under the 
same restrictions provided now by law for appeals from the 
superior courts of the state to the supreme court of the state, 
and the final decision of each superior court shall be certi- 
fied to the court below, that finel judgment may be ren- 
dered ;” and upon this phraseology a doubt is expressed 
whether the superior courts are a final appellate tribunal to 
all appeals from the inferior courts, or that a right of appeal 
exists from the judgments of the superior courts to this 
court. 

By article four, section eight of the constitution, the su: 
preme court has the “jurisdiction. to review upon appeal 
any decision of the courts below, upon any matter of law or 
legal inference,” and by section twelve of the same article, in 
distributing out jurisdiction among the courts established, 
or which may be established, power is given the legislature 
to parcel out only such jurisdiction as does not pertain to the 
supreme court, and then with a proper system of appeals. 
Considering these two clauses together, it would seem cleariy 
to have been the intention of the framers of our constitution, 
that in all casesa way of appeal to the supreme court should 
exist for the review of the decisions of the courts below, di- 
rectly or indirectly, for errors of law. To hold the legislature 
competent to deprive the supreme court of the power and 
jurisdiction to review upon the appeal of a defendant, or that 
of the solicitor of the state when allowable to him, by an act 
constituting the superior court a final court of appeals to 
cases In Inferior courts, would be a concession of the right 
by a similar act to make the inferior or superior courts a 
final appellate tribunal to civil and criminal causes tried in 
a justice’s court, and thus the supreme court would be shorn» 
of two-thirds of its jurisdiction and the suitors correspond- 
ingly deprived of a review of those courts in matters of law 
by the court of the last resort. 
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The constitution, in article one section thirteen, after 
guaranteeing against conviction for crime, except by the 
verdict of a jury, makes an exception in the case of petty 
misdemeanors, and to that extent authorizes the legislature 
to provide other means of trial, but with appeal; and this 
right of appeal however provided for in a system of appeals, 
must be with the right in the party to appeal to the supreme 
court, and with power and jurisdiction in that court to re- 
view the decision of the court below in matters of law. 

This right of appeal to the supreme court, we do not 
think, was intended to be taken away by the act of 1879, 
ch. 141, nor does any fair construction of it compel such a 
conclusion. The law, before the act of 1879 was passed, 
was that a party indicted and convicted in an inferior court 
might appeal to the superior court, and there be tried by a 
jury de novo, and if again convicted, might appeal to the 
supreme court. Acts 1876-’77, ch. 154, and Bat. Rev., eb. 
33,§ 111. The act of 1879, ch. 141, amends the act of 
1876-’77 by providing that appeals may be taken from the 
inferior courts to the superior courts “for error assigned in 
matters of law in the same manner and under the same re. 
strictions provided for appeals from the superior courts to 
the supreme court, and that the final decision in the supe- 
rior court shall be certified to the court below that final 
judgment may be rendered.” 

The statute does not negative the right of appeal from 
the superior court to the supreme court which existed there- 
tofore. It took away the right of trial by jury on the ap- 
peal and confined the tria! in the superior court to errors of 
law in the court below as the legislature had authority to. 
do under section thirteen, article one of the constitution, 
but left the pre-existing right uf appeal to the supreme 
court. The act does not purport to take away the right of 
appeal to the supreme court under the previous law, and if 
it may have an operation consistently with that right, it is 

38 
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the duty of the courts, to that extent, to give effect to it. 
Construe the final decision required to be certified down to 
the inferior court to be one from which the party does not 
desire to take appeal, and the statute will be entirely con- 
sistent with the jurisdiction and power of the supreme court 
and not inconsistent with the right of appeal to it, and such 
we declare our opinion to be is the proper construction of 
‘the act of 1879 on this point. 

. Having settled the right of appeal to this court, in such 
‘acase as the present, it is not necessary that we consider 
and pass upon all the errors assigned before the superior 
‘court on the transcript from the inferior court,as we concur 
‘with the court below in the judgment that the offence 
charged was not within the original jurisdiction of the in- 
iferior court. 

The jurisdiction of the inferior courts extends by the 
act of 1876-’77, ch. 154, §§ 7 and 8, to proceedings in bas- 
tardy (since made cognizable in a justice’s court) and all 
crimes and misdemeanors, excepting those whereof exclu- 
sive original jurisdiction is given to justices of the peace 
and except the crimes of murder, manslaughter, arson, rape, 
assault with intent to commit rape, burglary, horse-stealing, 
libel, perjury, forgery and highway robbery, and to appeals 
from justice’s courts. In other words they come in between 
the jurisdiction of the justices of the peace and crimes ex- 
cepted in the act, murder, &c., which belong to the superior 
courts, and th-refore in order to settle the present inquiry 
we have only to ascertain the jurisdiction within which the 
offence charged against the defendant is included. 

By the act of 1879, ch. 92, after giving justices of the peace 
exclusive original jurisdiction of all the offences referred to 
ani describ31 i. the different sections, jurisdiction is given 
them in the seventh section of the act of all criminal mat- 
ters where the punishment shall not exceed a fine of fifty 
dollars or imprisonment for thirty days, and by reference to 
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the acts of 1873~'74, ch. 31, it will be seen that the disposing 
‘of property conveyed in a mortgage under the circumstances 
there mentioned, for which the defendant is indicted, is a 
misdemeanor and is punishable by a fine not exceeding 
fifty dollars, or imprisonment for one month, which by 
statute is to be interpreted as thirty days. 

It thus appears that the offence charged. against the de- 
fendant ‘was within the exclusive original cognizance of a 
justice of the peace and not within the jurisdiction of the 
inferior ‘court, and so we must affirm the judgment of the 
‘court below, ‘and direct a certificate to'go down to the supe- 
vior court, to the end that judgment on the conviction of 
the inferior court of Alleghany may be-arrested. 

Pgr CurRIAM. No error. 


STATE 2, NICHOLAS THOMPSON, 
Appeal—Practiee. 


“4. A defendant who has been ‘convicted in the infertor court is not en- 
titled to a trial de nvvo before a jury upon an appeal to the superior 
court, but only to a review of the questions of law passed upon by the 
inferior court. 

2. Upon such an appeal the appellant must present for'the consideration 
of the appellate tribunal a ‘‘case’’ made and settled, embodying the 
points in controversy in the court below, in the same manner as on an 
appeal from the superior to the’supreme court. 

(State v. Walker, 82 N. C., 696; State v. Murray, 89 N. C., 364; State vy. 
Powell, 74.N. C:, 270, cited and approved;) 

INDICTMENT for larceny, tried at Spring Term, 1880, of 

CHATHAM Superior Court, before Seymour, J. 

The defendant was indicted and tried by a jury in the 
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inferior court of Chatham. The dill contained two eounts, 
one for larceny the other for receiving. The jury found 
him guilty of larceny only. There was a motion by defen- 
dant to arrest the judgment, which was overruled and the 
defendant was sentenced to five years imprisonment in the 
penitentiary at hard labor, from which judgment he appealed 
to the superior court, where at said term: the case was called 
for trial, and His Honor having announced that 16 did not 
appear there was any “case” made and settled upon appeal, 
the defendant’s counsel moved for and insisted upon his 
right to a trial de novo in the superior court, but the motion 
was denied, and it was adjudged that there being no case as 
required by law, the cause be remanded to the inferior 
court to be proceeded in according to law, and the defend- 
ant appealed. 


Attorney General, for the State. 
Mr. J. H. Headen, for defendans. 


Asner, J. The record in this case presents two questions 
for the consideration of this court: 1. Whether a defend- 
ant who had been tried and convicted by a jury in the infe- 
rior court, upon his appeal to the superior court has a right 
toa trial by a jury de novo in that court; and, 2. Whether 
there was error in the ruling of His Honor im remanding 
the case to be proceeded in according to law. 

The first question has been decided at this term. in the 
ease of State v. Ham, ante, 590, where it was held that on an ap~ 
peal from the inferior to the superior court from a Judgment 
rendered in the former court upon a verdict of guilty, the 
defendant has no right to a trial de novo, upon the facts of 
his case, in the latter court, but only to have his ease re- 
viewed upon any decision in the inferior court on any mat- 
ter of law or legal inference that may have arisen on his 
trial in that court, in the same manner and under the same 
restrictions provided now by law for appeals from the supe- 
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rior to the supreme court of the state. ‘There was no error 
in His Honor’s holding that the defendant was not entitled 
to a trial de revo upon the merits of his case in the superior 
court, nor in ruling that it was necessary in every appeal 
from the inferior to the superior court there should accom- 
pany the transcript from the inferior court “a case” made 
and settled under the same rules and restrictions as are re- 
quired in appeals from the superior to the supreme court. 
Act 1879, ch. 141.. They must therefore be taken in accord- 
ance with the provisions of section 801 of the Code of Civil 
Procedure. And one of the essential requisites of an ap- 
peal to this court is, that a “ concise statement of the case” 
‘shall be made and filed with the clerk to be transmitted 
to this court as part of the record, for the want of which 
the judgment will be affirmed unless there is error apparent 
in the record, in which case it would be the duty of the 
judge to arrest the judgment or award a venire de novo. 
State v. Walker, 82 N.€., 696; State v. Murray, 80 N. C., 364; 
State v. Powell, 74 N.C, 270. It isto be presumed there was 
no error in the record, as none is assigned by the defen- 
dant’s counsel, and none found by the judge below. 

There is no error, Let this be certified to the superior 
court of Chatham county, to the end that that court may 
certify its decision to the inferior court. 

Per CURIAM. No error. 


STATE v. ELIAS POLLARD and another. 
Appeal— Criminal Pleading—Practice. 


1. An appeal lies only after a final judgment in criminal trials, and not 
Alpon an interlocutory ruling. | : 
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2, A defendant indicted in aninferior court pleaded “former acquittal,’’ 
and ‘'not guilty.”” The court reserved the issue raised by the latter. 
plea, and proceeded to try the question of “former acquittal,” which. 
was decided against the defendant, and he immediately appealed to the 
superior court, where the ruling below -was affirmed, and the cause 
was remanded to be proceeded with on the plea of ‘not guilty;’” 
Hleld, that, in strictness, the appeal should have been dismissed by the 
judge as premature, but that as the procedendo answered every practi-. 
cal purpose, the judgment of the superior court should be affirmed. - 


(State v. Potter, Phil., 338; State v. Hinson, §2° N.C’, 549, cited. and ap- 
proved.). 


ENDICTMENT for killing live stock tried at Spring Term, 
1880, of Pir Superior Court, before Avery, J. 

The defendant appealed from. the ruling of the judge be- 
low. 


Attorney General, for-the State. 
Messrs. Latham & Skinner, for defendant. 


Smita, C. J. Fhe defendant is charged with killing eer- 
tain live-stock, running at large in the range, in violation. 
of the act of 1850, (Bat.. Rev., ch. 32, §. 94,) and upon his 
arraignment with others in the inferior court of Pitt, 
pleaded a former acquittal and not guilty. The issue upon | 
the first plea was submitted to the jury and that upon 
second reserved by consent, and the jury rendered a special 
verdict. The court was of opinion, and so decided, that 
the facts found were insufficient to sustain the defence, and: 
without further proceeding the defeudant appealed to the 
superior court. His Honor affirmed the ruling of the infe- 
rior court and ordered his judgment, to be.certified to the 
end that the said court proceed with the cause and the de- 
fendant appealed to this court. 

The inferior court, after its decision against the defendant 
upon. the first plea, should have at once proceeded to im 
panel another jury to pass upon the other plea of not guilty: 
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In England this is allowed only in trials for felony, and in 
misdemeanors the one verdict is conclusive, and the court 
proceeds to final Judgment unless perhaps in particular 
eases it may be relaxed. Butin this country no distinction 
is made in this particular between felonies and misdemean- 
ors, and in all offences the defendant failing in his plea of 
former conviction or acquittal, is entitled to a trial of his 
plea of “not guilty.” 1 Whar. Or. Law, § 572. We pro- 
pose to refer to a few adjudications on this point: 

In Hirn ¥. Ohio, 1 Ohio, 15, the defendant being charged 
with selling spirituous liquors by the small measure, pleaded 
a license, to which the state demurred,and the demurrer 
was sustained. The court of common pleas thereupon pro- 
ceeded to judgment, The appellate court, reviewing this 
action says: “ After sustaining the demurrer to the special 
plea, the judgment of the court should have been respondeat 
ouster. Ina criminal case in this state a defendant cannot 
waive a jury trial in any other way than bya plea of 
guilty.” 

In Commonwealth v. Goddard, 13 Mass., 455, the indictment 
was for an assault and battery, and the defendant pleaded 
a former conviction, to which there was put in a demurrer, 
and Parxer, ©. J., delivering the opinion, lays down the 
gulethus: “When the plea is found against the defendant in 
this country, he will be put to plead again to the indictment, 
and the trial will proceed as if no previous proceeding had 
passed.” 

In Barge v. Commonwealth, 3 Penn., and Watts (Penn.) 
262, the defendant pleaded an acquittal and not guilty to 
an indictment for a misdemeanor, and Grpson, C. J., uses 
this significant and forcible language: “The same justice, 
not to say humanity, which originally dictated a judgment 
of respondeat ouster in felony, dictates the same judgment in 
cases of misdemeanor where the defendant’s special plea in 
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bar has been determined ageinst him on matter of law, and 
the case ought therefore to have beeu put to the jury on the 
plea of “not guilty.” 

The same eminent judge in a similar case, referring to 
the English practice which ordinarily, as Mr. Cuirry says, 
denies to the defendant in petty offences the right to plead 
over, and which may in the discretion of the court be ac- 
corded in special cases, speaks thus: “Listening to the voice, 
not of humanity, but justice, we havo carried this discretion 
a single step further by applying it to all cases without re- 
gard to the punishment, in which the plea contains no con- 
fession of facts which constitute guilt.” Foster v. Common: 
wealth, 8 Watts & Serg., 77. 

It is true, double pleading is allowed only in civil cases, 
under the statute of Ann, as was said by Pearson, C. J., In 
State v. Potter, Phil., 838, and the jury could not be im- 
paneled to try at one time more than the issue of a single 
plea, but the difficulty is obviated by allowing the second 
plea and jury trial of it, after the verdict on a preceding 
plea, and the reasonableness of this practice commends it- 
self to our approval. Indeed it would seem that judgment 
could not be regularly pronounced except upon confession 
or a verdict establishing the defendant’s guilt. This is in- 
ferrible from the provision that when the defendant will not 
answer directly to the indictment, the court shall order the 
plea of not guilty to be entered. Bat. Rey., ch. 33, § 74. 

While the remark of the eminent Chief Justice is correct, 
that a plea of former conviction implies an admission of 
the criminal act and is inconsistent with an absolute denial, 
it is not true, as in our case, when the plea‘is a former ac- 
quittal, for it may be equally true that he was not and is 
not guilty of either charge. 

The technical reason for not admitting, to be passed on 
at one and the same time by ajury, two incompatible pleas, 
cannot prevail against a well established practice, which 


JUNE TERM, 1880. 601 


STATE v, TAYLOR. 


admits them to be acted on in succession, and it is not ma 
terial that both are entered at once and the trial of one 
postponed until after the trial of the other. 

In this view then the cause has not been finally deter- 
mined in the court where the prosecution originated, and 
the issue upon the plea of not guilty remains still to be dis- 
posed of. Itis needless to multiply authorities which set- 
tle the point that an appeal lies only after a final judgment 
in criminal trials and not upon an interlocutory ruling. 
State v. Hinson, 82 N. C., 540, and cases therein cited, 

An appeal from the inferior to the superior court, by the 
express words of the act of 1879, ch. 141, is allowed “for 
error assigned in matter of law in the samme manner and 
under the same restrictions provided now by law for appeals 
from the superior courts of the state to the supreme court of 
the state,” and therefore the defendant’s appeal to the supe- 
rior court ought to have been dismissed, and the inferior 
court left to proceed with the cause. But as the order of 
procedendo accomplishes the same purpose as the dismissal 
of the appeal, we affirm the judgment, and this will be cer- 
tified that the inferior court may be directed to proceed with 
the trial of the cause. See State v. Hai, 590, and State v. 
Thompson, 595, decided. at this term. 

Per Curiam. | No error. 


STATE 0. W. TAYLOR. 
Assault and Buttery—Jurisdiction. 


The act of 1879, ch. 92, § 6, 11, does not render it necessary that a bill 
found by the grand jury of the superior court for an assault and bat- 
tery should aver that a deadly weapon was used, thit any serious 
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damage was done, that six months had elapsed before the finding of 
the bill, or that the offence was committed within one mile of the 
court ding the session thereof. The def: ndant, undcr the p.ea of 
not guilty, may negative the existence of the juri-dictional facts, 


iStute v, Monve and Hooper, 82 N.C.. 659 and 663; State v. Watts, 10 Ired., 
869; State v. Caudle, 63 N, C., 30; State vy. Wise, 66 N. C., 120, cited 
and approved.) 


INDICTMENT for an Assault tried at Spring Term, 1880, of 
HERTFORD Superior Court, before Graves, J. 

The bill was found at fell term, 1879. andon the trial the 
defendant was convicted and moved in arrest of judgment, 
for that, the indictment failed to allege that a deadly weapon 
avas used, that any serious damage was done, that six months 
had elapsed from the commission of the offence to the find- 
ing of the bill, or that the offence was committed within one 
mile of the court during the session thereof, or any other fact 
which would give to the superior court jurisdiction. The 
judge refused the motion, pronounced judgment, and the 
defendant appealed, See Acts 1879, ch. 92, § 6, 11. 


Attorney-General, for the State. 
Messrs. Pruden & Shaw, for defendant. 


Situ, ©. J, In State vy. Moore and State v. Huoner, de- 
cided at the last term, it is held to be unnecessary in order 
to support the jurisdiction of the superior court in an indict- 
ment for an assault, an assault and battery, or an affray, to 
aver in the bill that the offence was committed more than 
six months previously and that meanwhile no justice of the 
peace had taken official cognizance of it; and that this mat- 
ter of defence, ike that arising under the statute of limita- 
tions, was available under the plea of not guilty, In one 
case the prosecution is defeated because it is begun too soon ; 
in the other, that it has been deferred too long. ‘This case 
is however attempted to be distinguished on the ground that 
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the assault is alleged to have been made in the same month 
in which the bill was found, and the want of jurisdiction is 
apparent upon is face. But thisfurnishes no sufficient rea- 
son for arresting the Judgment. The averment of the time 
when the act was done, unless essential to its criminality, is. 
not traversable, and hence not determined by a general ver- 
dict of guilty. This is a well established rule in criminal 
trials, and its scope is greatly enlarged by statute. Bat. 
Rev., ch. 33, § 66; State v. Watts, 10 Ired., 369; State v. Caudle, 
63 N. C., 80; State v. Wise, 66 N. C., 120. 

There is no error. This will be certified to the end that. 
judgment be pronounced on the verdict. 

PER CURIAM. No error. 


STATE v. DAVID BERRY. 
Assault—Jurisdiction. 


Where the fury find by special verdiet that the assault with which the 
defendant is charged was committed within the six months next before 
the finding of the bill of indictment, the jurisdiction of the superior. 
court is ousted, and the case should be dismissed. 


(State v. Moore, 82 N. C., 659; State v. Hooper, Id., 6338, cited and ap= 
proved.) 


InpictMEn?® for an Assault, tried at Spring Term, 1880, 
of PERQUIMANS Superior Court, before Graves, J. 

The defendant was indicted for a simple assault. The 
jury returned a special verdict, and among other facts found 
by them, was the fact that the assault was committed on or 
about the first day of March, 1880, which was within six 
months before the finding of the bill at said term of the 
court, His Honor held that according to the finding of the 
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jury npon the facts of the case, that the defendant was 
guilty of an assault; but as it also appeared from the bill 
and the finding of the jury, that the indictinent was found 
by the grand jury within six months after the commission 
of the offence, the superior court had no jurisdiction, and 
the case was for that cause dismissed. Appeal by the state. 


Attorney General, for the State. 
No counsel for the defendant. 


AsHE, J. In this ruling we hold there was no error. The 
act of 1879, ch. 92, § 2, gives exclusive jurisdiction to Jus- 
tices of the peace of all affrays, assaults, and assaults and 
batteries, and fixes the maximum of the punishment for 
such offences at a fine of fifty dollars or imprisonment for 
thirty days. And it is provided in section eleven of the 
same act, that nothing in “ this act shall be construed to pre- 
vent said courts (superior, inferior or criminal) from assum- 
ing jurisdiction of affrays, assaults, and assaults and batter- 
tes, ifsome justice of the peuce shall not, within six months 
alter the commission of the oftence, have proceeded to take 
cfficial cognizance of the same.” 

The construction of these several sections of the act of 
187 given by this court, is, that after six months from the 
eommission of the offences of affrays, assaults, and assaults 
and batteries, the superior courts have concurrent jurisdic- 
tion with justices of the peace, unless they have taken offi- 
cial eognigince of the same within the six months; and in 
“framing bills of indictment for such offences, it is not nec- 
essary toaver that the offence was committed more than 
six months before the finding of the bill, and that no jus- 
tice lias taken official cognizance thereof. That is matter 
of defence like the statute of limitations. Itis matter which 
goes to the jurisdiction of the court, and may be taken ad- 
vantuge of uuder the plea of not guilty.” State v. Moore, 
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82 N. U., 659; State v. Hooper, [b., 663; State v. Taylor, ante, 
601. : 7 | 


Within the six months, the justices have exclusive juris- 
diction of such cases. And asin this ease where the fact is 
found by the jury in their special verdict, that the assault 
with which the defendant is charged was committed within 
six months before the finding of the bill of indictment, it 
was not only proper, but the duty of the court, to dismiss 
the case and discharge the defendant. 

And in this connection it may not be amiss to suggest, 
that in cases like this, where the indictment is dismissed on 
similar grounds, if the justice should fail to take jurisdic- 
tion within the six months, that after that the jurisdiction 
of the superior court would attach, and the defendant might 
be again indicted in that court for the same offence. 

There is no error. Let this be certified, ete. 

PER CURIAM. No error. 


STATE v. LOVE ANN JONES. 
Assault with Intent to Commit Rape—Female May be Guilty of. 


A female who aids and abetsa male assailant in an attempt to commit @ 
rape becomes thereby a principal in the offence. 


(State v. Perkins, 82 N. C., 681, eited and approved.) 


INDICTMENT for an assault with intent to commit rape, 
tried at April Term, 1880, of New Hanover Criminal 
Court, before Meares, J. | 

Verdict of guilty, judgment, appeal by the defendant. 


Attorney-General, for the State. 
The defendant was not represented in this court. 
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DititaRD, J. The indictment contains two counts, one 
charging John Jackson with an assault with intent to com- 
mit arape on one Sarah Jane Waldriss; and defendant, 
Love Ann Jones, with being present aiding, abetting and 
assisting; and the other charging in joint terms a simple 
assault and battery. At the trial of Love Ann Jones, (the 
male defendant not being taken), the jury found her guilty 
of the assault with intent to commit rape in manner and 
form as charged in the bill of indictment, and from the re- 
fusal of the court to arrest judgment this appeal is taken. 

The question presented In this case for review is, whether 
a woman, being incapable in and of herself to commit rape, 
can be convicted and punished ona bill charging a man 
with an assault with intent to commit a rape, and charging 
herself with being present, aiding, abetting and assisting, 
At common law, rape was a felony, and the rule was, that 
all persons who were present aiding, abetting and assisting 
a man to commit the offence, whether men or women, were 
principal offenders and might be indicted as such, or if not 
present in a legal sense, they might be guilty as accessories 
Lefore or after the fact. 1 Russell on Crimes, 557; 1 Hale, 
P. C., 628; 1 Hawkins P. C, ch. 16,§ 10. And by these 
authorities, it is clear, that if the offence had been rape, in- 
stead of an assault with intent to commit rape, the pre ence 
of the female defendant aiding and assisting John Jackson 
in the deéd would have made her guilty, and the grade of 
her guilt would have been that of a principal, or if not 
present but yet aiding, encouraging and assisting in the 
crime, her guilt would have been that of an accessory before 
the fact. But the offence charged in the bill of indictment 
in this case isa mere misdemeanor, as decided by this court 
in State v. Perkins, 82 N..C., 681, and being such, Love Ann 
Jones, if guilty at all, incurred the guilt of a principal, the 
rule being that whatever would make a person principal in 
the second degree or accessory before the fact in a felony, 
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makes him or her a principal in misdemeanors. 1 Wharton 
Cr. Law, § 2709. Applying this rule to the case at bar, John 
Jackson by the assault with the intent to commit the rape 
was a principal; and so, likewise, the female defendant 
(although incapable in and of herself to commit the offence) 
by advising, procuring or assisting in its perpetration, in- 
curred guilt and of the grade of a principal, and is respon- 
sible as such, whether present or absent at the time of the 
fact committed, 

Seeing that the female defendant may be guilty a3 @ prin- 
cipal, ought she not to have been charged in the bill asa 
principal, and not as giving aid and assistance to the man 
in his assault with the unlawful inteut? It may be, and we 
inclined to the opinion that it is so, that the assault with the 
criminal intent might have been charged against both of 
the parties accused, as principals, instead of charging Jack- 
son with the assault and the woman with aid and assistance 
to him. But there does not appear to us to be any valid 
objection to the charge as made. The bill charges that 
Jackson made the assault and that Love Ann Jones aided 
and assisted him. That is but charging according to seva- 
rate facts, and they as charged make in legal effect the case 
of guilt as a principal. Regina v. Cresham, 1 C. & M, 187, 

There is no error and this wilt be certified to the criminal 
court of New Hanover. 


Per Curiam. No error, 
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Assault with Intent to Committ Rane—Female under Ten Years— 
Punishment. 


Unlawfully to carnally know and abuse a female under the age of ten 
years constitutes the crime of rape; Z’herefore, one convicted of an as- 
siult with intent to commit such offence is liable to the punishment 
prescribed in Buttle’s Revisal, ch. 32, § 5. 

(Stute v. Johnston, 76 N. C., 209; State v. Storkey, 63 N. C., 7. cited and 
approved.) 


INDICTMENT for an assault with intent to carnally know a 
female under ten years of age, tried at Spring Term, oe 
of Wi11KEs Superior Court, before Buaton, J. 

The indictment charged that the defendant in and upon 
one Mary Ann Whittington (an infant under the age of ten 
years), feloniously made an assault, and her the said Mary 
did beat, wound and ill-treat, with intent her the said Mary 
feloniousty and unlawfully to carnally know and abuse, &c. 
The defendant was convicted, and his counsel insisted “that 
the offence charged in the indictment was distinct from an 
assault with intent to commit a rape, and that the punish- 
ment was not prescribed by statute as such, but was to be 
punished as a (common) misdemeanor, theintent alleged 
being mere matter of aggravation and ‘not changing the 
grade of the offence.” But the court was of a different opin- 
ion and sentenced the defendant to imprisonment in the 
penitentiary for five years, from which judgment the de- 
fendant appealed. | 


Attorney-General, for the State. 
The defendant was not represented in this court, 


AsHE, J. If unlawfully to carnally know and abuse a 
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female under ten years of age is rape, then there is no error 
in the sentence of the court below, but if it is not, then it is 
erroneous. 

The legislature has declared by the act of 1868, ch. 167, 
§ 2, that “every person who is convicted in due course of 
law of ravishing and carnally knowing any female of the 
age of ten years or more, by force and against her will, or 
who is convicted in like manner of unlawfully and carnally 
knowing and abusing any female child under the age of 
ten years, shall suffer death.” The act of the state of Michi- 
gan, in relation to the punishment of the crime of rape, is 
almost identical with the above section. In the case of 
People v. McDonald, 9 Mich., 150, which was like our case, 
an indictment for an assault with intent to carnally know 
an infant under the age of ten years, the court held, 
‘both these offences are rape, as they come within the com- 
mon law definition of that offence. The distinction between 
them relates solely to the character and amount of proof 
required to convict of the offence. Force and want of consent 
must be satisfactorily shown in the case of carnal knowl- 
edge of a female of the age of ten or more, but they are 
conclusively presumed in the case of such knowledge of a 
female child under that age, and no proof will be received 
to repel such presumption.” 

According to Sirk WM. BiacxsTone rape is the carnal 
knowledge of a woman forcibly and against her consent. 
4 B)., 210. Lorp Hats, who wrote his Pleas of the Crown 
long after the 18th Elizabeth was passed, which made ita 
felony without benefit of clergy to carnally know and abuse 
any female under the age of ten years, defines rape to be “the 
carnal knowledge of any woman above the age of ten years 
against her will, and of a woman-child under the age of ten 
years with or against her will.” 1l’Hale’s P.C., 210. And in 
this state, the construction given by this court to the second 
section of the above act of 1868, (Bat. Rev., ch. 32, § 2,) is 
39 
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that it is “rape” to carnally know and abuse a female under 
ten years of age. Mr. Justice Raps, in delivering the 
‘opinion in Johnstun’s case, 76 N. C., 209, held that the object 
of the statute of 18th Elizabeth, which is almost identical 
in its phraseology with the latter clause of the second sec- 
tion of our act of 1868, “was not to create a new offence 
distinct from rape, but it was to make such carnal knowl- 
edge and abuse, rape.” And again, in State v. Storkey, 63 
N. C., 7, this court held, “our statute makes it rape carnally 
to know a child under ten years of age, even though she 
consent. - | 

Upon these authorities, then, we hold that unlawfully te 
-carnally know and abuse a female under the age of ten 
years constitutes the crime of rape. And the third section 
of chapter 167 of.the act of 1868, (Bat. Rev., ch. 32, § 5,} 
provides “that every person convicted by due ceurse of law 
‘of an assault with intent to commit a rape upon the body 
of any female, shall be imprisoned in the state’s prison, not 
Jess than five nor more than fifteen years.” This section in 
the act of 1868, followed immediately after the second sec- 
tion of that act, and had direct reference to it, and was in- 
tended to include assaults upon females, whether of the age 
of ten years or more. It uses the words “any female,” 
which embraces females of all ages. 

The sentence therefore pronounced by His Honor upon 
the defendant was properly imposed,.and there is no error. 
Let this be certified, etc. 

PER CuRIAM. No error. 
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STATE v. CATO BRYAN. 
Bastardy— Costs— Discharge of Insolvenis. 


4. Neither the judge nor solicitor has the right to allow a defendant it 
bastardy proceedings to take the insolvent’s oath and obtain his dis- 
charge without remaining in prison for twenty detys. 

2. It isa novel and untenable proposition that the allowance to the 

‘mother of a bastard should be paid by the cotinty when the father takes 
the insolvent’s oath. | 

3. Proceedingsin bastardy being altogether of a civil character, when 
the defendant ts discharged on taking the oath of insolvency, the law 
as to costs in civil actions prevails, whereby the county Zor whose ben- 
efit the proceedings are instituted is Hable for the costs of the state, 
but not.for the solicitor’s fees nor fur the costs of the defendant, 


{State v. Davis, 82 N. C., 610; State v. Pate, Busb., 244; State v. Higgins, 
72 N. C., 2265 Stute v. Hickerson, Ib., 421, cited and approved.) 


PROCEEDING in Bastardy, heard at January Special Term, 
1880, of Wake Superior Court, before Avery, J. 
_ This proceeding was commenced before a justice of the 
peace to subject the defendant to the maintenance of an 
illegitimate child, charged to have been begotten by him 
apon the.body of one Jenny Green. The case was tried by 
a jury in-a justice’s court, and the defendant was found by 
‘the verdict of the jury to be the -father of the child, and he 
was fined ten dollars and adjudged to pay the mother of the 
‘child fifty dollars and the costs of the proceeding, from 
which judgment he appealed to the superior court of Wake. 
And at said term he admitted the paternity of the child, 
and with the consent of the solicitor, was -allowed to take 
the oath of insolvency and be discharged. The solicitor 
for the state then moved that the county of Wake be or- 
dered to pay the mother the sum of ‘fifty dollars allowed by 
the justice for the maintenance of the child, but'the motion 
was overruled and the county was ordered by the court t& 


612 IN THE SUPREME COURT. 


STATE 0. BRYAN, 


pay one-half of the costs of the clerk and-sheriff and one- 
half of the solicitor’s fee, from which ruling the state ap- 
pealed. 


Attorney-General, for the State. 
No. counsel in this court for defendant. 


Asus, J. There is error. In the first place the defend- 
ant should not have been allowed to take the oath of insol- 
vency without remaining in prison for the space of twenty 
days. Thesolicitor had no right to consent to his diseharge, 
and the judge no power to dispense with the imprisonment. 
See Bat. Rev., ch. 60, §§ 26-31; Acts 1875, ch. 11; State v. 
Davis, 82 N. €., 610. | 

The motion of the solicitor to charge the county with the 
fine of fifty dollars to be paid to the mother of the child for 
its maintenance, was a novel proposition. H the putative 
father was unable to give the bond for the indemnification 
of the county against the maintenance of the child and the 
mother was unable to support it, its condition was just the 
same as that of the other poor of the county, to be sup- 
ported like them im the manyer prescribed by law. Its be- 
ing the illegitimate offspring of an insolvent father who 
had escaped the responsibility of its support through the 
tender regard of the law forthe personal liberty of the cit- 
izen, gave it no privileges over the other unfortunate pau- 
pers of the county. 

In overruling this motion there was no error; but there 
was error in the ruling of the court that the county of Wake 
should pay one-half of the costs of the clerk and sheriff and 
one-half of the solicitor’s fees. The order seems to have 
been made under a misconception of the nature of the pro- 
ceeding. Proceedings in bastardy are not criminal nor even. 
quasi criminal, but are civil proceedings; and the law as to 
the costs therein is the same as in other civil actions or pro- 
ceedings. State v. Pate, Busb , 244; State v. Higgins, 72 N. 


JUNE TERM, 1880. 618 


STATE v.,. PARISH. 


C., 226; State v. Hickeregn, Ib., 421. ‘This being a civil pro- 
ceeding instituted in the name of the state for the benefit 
of the county of Wake and the defendant having been al- 
lowed to take the oath of insolvency and be discharged, the 
county of Wake is liable for the eosts of the state in this 
behalf expended, but not for the solicitor’s fees or any part 
thereof, nor for the costs of the defendant. 

Let this be certified to the superior court of Wake eounty, 
that further proceedings may be had in conformity to this 
opinion. | 

Error. Reversed. 


STATE v, ARNOLD PARISH. 
Bastardy— Evidence. 


On trial of a bastardy proceeding, evidence (by itself and uneonnected 
with any fact tending to disprove the eharge against the defendant) 
that the prosecutrix had sexual intercourse with persons other than 
the defendant about the time the child was begotten, is not sufficient 
to' rebut the statutory presumption created by the oath of the woman, 
and isdineompetent. And where, upon examination, the prosecutrix 
denies such intereourse, the matter being collateral, her answer is con- 
clusive, and # is not errer to reject the evidence when offered to im- 
peach her eredit. (Justices ef the peace now have exclusive jurisdic- 
tion in sueh eases, under the act of 1879, ch. 92.) 


(State v; Bennett, 75 N. Cu 305; State vy. Rr#t, 78 N. C., 439; Stete v. Pat 
tereon, 74 NM. C., 157, eited and approved.) w 


PROCEEDING in Bastardy, tried at geside Term, a of 
JOHNSTON Superior Court, before Lure, J. 

Upon. the trial of the issue the mother of the child was.1n- 
éroduced asa witness for the state and testified as to the pa- 
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ternity of the child and the time when it was begotten by 
the defendant. She was: asked ifshe had not been before. 
criminally intimate with severak men whose names were- 
mentioned, and especially with one Tom Carroll about and 
just before the time stated when the child was begotten. 
These-questions were answered in the negative, and the de- 
fendant’s counsel, proposed to prove the sexval intercourse: 
with these persons, and more particularly with Carroll, 
which had been denied. The. testimony was rejected and 
the exception to this ruling is.the only point presented in. 
the appeal, of defendant. 


Attorney General, for the State, 
Mr. T. M. Argo, for defendant. 


Surru, ©. J. We sustain the cerreetness of the ruling of 

the cowrt. Such testimony by itself and unconnected with 
evidence of the defendant’s non-intercourse during the in- 
ierval necessary to bis being the father, or other fact tend- 
ing to disprove the charge, was held to be insufficient to 
evercome the statutory presumption, and by itself mncom- 
petent when offered for that purpose, in: the case of the State: 
v. Bennett, 75 N. C., 805, and State v. Britt, 78 N. C.,.489, and 
when offered to impeach the credit of the witness, the mat- 
ter of the enquiry was held to be-collateral and her answer 
eonclusive. State v. Patterson, 74 N. €., £57. 
The jurisdiction iu bastardy proceedings is vested by a 
vecent statute (acts. 1879, ch. 92,) exclusively in a justice of 
the peace, except.as. to such as were pending at the time of 
its passage in the superior, criminal, or inferior courts as im 
the present case. | 

There is no error and this will be certified to the court 
below. 

Pes. Curiam. No erraz. 
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STATE vy. DAVID F. BARNETT. 
Bigamy— Territorial Jurisdiction. 


jt is the second marriage while the first wife is living that constitutes the 
crime of bigamy; and when such second marriage takes place in 
another state, the courts of this state cannot take jurisdiction of the 
offence. 


InpictMENT for Bigamy, tried at Spring erm, 1880, of 
HenpeErson Superior Court, before Schenck, J. 

This was an indictment against the defendant for the 
crime of bigamy. The indictment. was as follows: The 
jurors for the state upon their oaths present that David F. 
Barnett, late of the county of Henderson, on the 2nd day 
of June, 1879, in the county of Henderson and state of, 
North Carolina, did marry one Margaret I. Dunberry, and 
her, the said David F. Barnett had for his wife, and that the 
said David F. Barnett, afterwards and while he was so mar- 
ried to the said Margaret E. Dunberry as aforesaid, to-wit, 
on the 2nd day of June, 1879, in the county of McNary and 
state of Tennessee, feloniously and unlawfully did marry 
and take to wife one Mary Campbell, and to her the said 
Mary Campbell was then and there married, the said Mar- 
garet E., his former wife being then alive, against the’form 
of the statute in such cases made and provided, and against 
the peace and dignity of the state. 

At spring term, 1880, of the said court, the defendant 
moved to quash the indictment, and based his motion upon 
the ground that the bill of indictment alleged the second 
marriage to have taken place in the state of Tennessee. His 
Honor sustained the motion and the state appealed. 


Attorney-General, for the State. 
No counsel for defendant. 
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AsHE, J. Bigamy was not an offence at conrmon law, 
but has been made criminal by statuve. Our statute, Bat- 
tle’s Revisal, ch. 32, § 15, declares “if any married person, 
doth take to him or herself another husband or wife, while 
his or her former husband or wife is still alive, the person 
so offending shall suffer as prescribed in section twenty- 
nine.” 

By this statute it is made a misdemeanor, and It Is the 
second marriage while the first wife is living that con- 
stitutes the crime. When the second marriage takes place 
in another state, as is alleged in this indictment, the courts 
of this state cannot take jurisdiction of the offence. It Is 
no yiolation of the criminal law of this state. “The com- 
mon law considers crimes as altogether local and cognizable 
and punishable exclusively in the country where they are 
committed. No other nation therefore has any right to 
punish them.” Story’s Conflict of Laws, 516. In the case 
of Folloit v. Ogelin, 1 H. Black., 138, Lorp LoveHBrovucH 
held, “penal laws of foreign countries are strictly local and 
affect nothing more than they can reach and can be seized by 
virtue of their authority.” Mr. Justice BULLER, in thesame 
case on a writ of error, said; “It is a general principle that 
penal laws of one country cannot be taken notice of in 
another,’ and in a more recent case Lorp BrouGcuHam held 
“the lex loci must needs govern all criminal jurisdiction 
from the nature of the thing and the purpose of the juris- 
diction.” Warrender v. Warrender, 9 Bligh, 119,120. And 
in this country in the case of the Antelope, 10 Wheaton’s 
Rep., 66, 128, Chief Justice MARSHALL, in delivering the 
opinion of the court, said, “The courts of no state execute 
the penal laws of another.” See Story’s Conflict of Laws, 
§ § 620 and 621. We might cite other authorities but it is 
unnecessary upon so plain a proposition. 
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There is no error. Let this be certified to the superior 
eourt of Henderson county, to the end that the defendant 
may be discharged. 

PER CURIAM. No error. 


STATE v. J. R. SELBY and others. 
County Commissioners—Repatring Bridges. 


It is not the duty of the commissioners of a county to take the initial 
steps for repairing the bridges thereof when they fall into decay ; it is 
only when their co operation becomes necessary in a movement started 
by the township board of trustees or supervisors of public roads for 
such repairs, and is withheld without legal excuse, or they refuse to 
provide means to meet the contract, that they are criminally answera- 
ble for a breach of official duty. 


INDICTMENT against the county commissioners for failing 
to repair a certain bridge, tried at Spring Term, 1880, of 
Hype Superior Court, before Graves, J. 

Upon the facts found by the jury, the court held the de- 
fendants not guilty, and Grandy, solicitor for the state, ap- 
pealed. 


Attorney-General, for the State. 
No counsel for defendants in this court. 


SmitH, C.J. The defendants who constitute the board of 
county commissioners of Hyde, are charged with a criminal 
dereliction of official duty in suffering a certain bridge to 
become und remain in a decayed and ruinous condition, 
and in not conferring with the township trustees and in 
concurrence with them contracting for the reparation there- 
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of. The special verdict rendered by the jury finds that the 
bridge, parcel of the highway, is over a creek twenty feet in 
width, has been hitherto kept up at the expense of the county 
and was for a considerable time out of repair and dangerous. 
Upon this finding His Honor was of opinion the defendants 
were not guilty, and in this we concur. 

It is the duty of the township board of trustees, with the 
concurrence of the county commissioners, to contract for the 
building, keeping and repairing the necessary public bridges 
which the overseer with his assistants cannot conveniently 
construct and maintain, and to levy the charge on their 
county, (Bat. Rev., ch. 104, § 23,and the expense must be 
borne by the whole people of the county.)  § 42. 

But by the act of 1879, ch. 82, the control and supervision 
of the public roads in each township are committed to the 
justices residing therein, who are created and styled “ The 
board of supervisors of public roads.” If this board is the 
successor of the township trustees in the duty of looking af- 
ter the county bridges as well, and exercises similar funce- 
tions, the bill misconceives the party whose co-operation 
with the defendants is required for its performance. This 
may be the effect of the amendatory act. It is not necessary 
and we do not undertake to say how this is. But in either 
case the bill and the verdict alike fail to point out any neg- 
lected legal obligation devolved upon the defendants. The 
township trustees or the board of supervisors must enter into 
the contract for construction or repairing, “with the con- 
currence of the county commissioners,” in the words of the 
act, by whose exercise of the taxing power the funds needed 
to meet the obligation are to be raised. But the latter incur 
no guilt by the inaction of others. Itis only when their co- 
operation becomes necessary in a movement of the township 
board of trustees or supervisors for the reparation of a de- 
cayed bridge, and is withheld without legal excuse, or they 
refuse to provide means to meet the contract, that they com- 
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mit a breach of public duty and-become criminally answera- 
ble. No such imputation is contained in the bill, and if it 
were no fact is found to sustain the charge. It is plain 
therefore that no judgment could be pronounced, and there 
is no error in the ruling of the court. The judgment must 
be affirmed. 

Per CURIAM. No error, 


STATE v. REUBEN HARDEE. 


Evidence—Judge’s Charge— Confessions, what Inducements will 
Exclude. 


1. An omission to give a particular charge, not asked in the court below, 
cannot be noticed as an exeeption in this court. 


2. It ig not error to refuse to charge that confessions are to be received 
with eaution, The judge may so charge or not, in the exercise of 
a wise discretion, to be guided by the circumstances of each particular 
ease. 

3. It is settled in this state that the confessions of a prisoner or the tes. 
timony of an accomplice, though without corroboration in material 
particulars, if believed by the jury, is sufficient to warrant conviction, 
and the propriety of giving a caution to the jury to prevent an im, 
proper confidence in its truth must be left to the. diseretion of the 
presiding judge. 

4, The inducement which will exclude a confession must have some ref. 
erence to the defendant’s escape from the criminal charge to which 
that confession relates. The promise of some ‘collateral advantage, 
entirely disconnected from the charge, will have no such effect. 

(State vy. O’ Neal, 7 Ired., 251; Moses, 2 Dev., 452; Patrick, 3 Jones, 443; 
Graham, 68 N. C., 247; Overton, 75 N. C., 200; Nash, 8 Ired., 35; Nat, 
6 Jones, 114; Wiseman v. Cornish, 8 Jones, 218; State v. Hardin, 2 
Dev. & Bat., 407; Wel¥ams, 2 Jones, 257; Noblett, [b., 418; Smith, 8 
Jones, 132; Brantley, 68 N. C., 518; Storkey, 63 N. C., 7; Daviz, 80 N, 
C,, 384, cited and approved.) 


620 IN THE SUPREME COURT. 
STATE 0. HARDEE. 


INDICTMENT for burning a gin-house, &c., tried at Spring 
Term, 1880, of Prrr Superior Court, before Avery, J. 
Verdict of guilty, judgment, appeal by the defendant. 


Altorney-General, for the State. 
Mr. W. B. Rodman, for defendant. 


SmitH, C. J.. The defendant is charged in two counts of 
the indictment, first, with maliciously and unlawfully set- 
ting fire to and burning the gin-house of J. J. Laughing- 
house, with intent to injure and defraud him, and secondly, 
with the like burning of his granary, and was upon trial 
found guilty. | 

During the examination of the witnesses, whose testimony 
is set out in detail, one Laura Slade for the state testified to 
a conversation between the defendant and herself, in which 
she promised the defendant to marry him if he would tell 
about the burning of the gin-house, and defendant said that 
himself and one Gray Artis burned Mr. Laughinghouse’s 
gin-house and barn, and that after the confession she refused 
to have him. The confession was sought and obtained in 
consequence of an offer of Bryan Grimes to pay her fifty 
dollars if she would get out of the defendant that he burned 
the buildings, as he had suspected was the fact. No objec- 
tion was offered to the admission of the confession. 

The state also proved that at the examination before the 
justice and before it began, the defendant, seeing Laura 
coming up and being told who it was, hung his head and 
said, “ Lord, that girl is coming here against me.” The wit- 
ness stated that no inducement of hope or fear was held out 
to the defendant and that his confession was voluntary , 
This evidence was objected to and admitted, and defendant 
excepted. There was much other evidence offered, which 
the state insisted was corroborative of the truth of the con- 
fession, and the defendant’s counsel in argument relied on 
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as discrediting the source from which proof of the confession 
came, but it ig not necessary in our view of the case to be 
set out. | . 

_No instructions of the court were asked for the defendant 
and no objection taken to the charge, except that the court 
omitted to say to the jury, “that evidence of the character 
of that given by Laura Slade should be received with cau- 
tion, and would not justify a conviction in the absence of 
testimony tending to corroborate it in some material par- 
ticular.” 

After verdict a new trial was moved, first, for that the 
court did not give the instruction in reference to the credit 
due the testimony of Laura Slade, and secondly, that the 
verdict was clearly against the weight of the evidence. 

It has been too often and uniformly held by this court to 
need repetition or reference, that an omission to charge, not 
asked in the court below, cannot be noticed as an exception 
in this court. The instruction, the omission to give which 
‘is assigned as error, was not requested, nor, except in the 
argument as to its credit addressed to the Jury, called to the 
attention of the court. State v. O'Neal, 7 Ired., 255. 

It is the duty of the court to state in a plain and correct 
manner the evidence in the case, and to declare and explain 
the law arising thereon, but he invades the province of the 
jury when he expresses an opinion as to the weight of the 
evidence. He must decide if there be evidence reasona- 
bly sufficient to warrant conviction, but the jury alone the 
effect to which it is entitled. (©. C. P.,§ 237. State v. Moses, 
2 Dev., 452. | | 

While it may have been eminently proper for the court 
to comment in general terms upon the value of confessions 
and of the testimony of accomplices, as urged in the de- 
fendant’s argument, we must suppose these considerations 
were by him pressed upon the attention of the jury, and the 
force of the argument left undisturbed upon their minds, to 
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whom their consideration properly belongs} and it cannot 
be assigned for error that they were not rehearsed by the 
court, and did not control the verdict. It is not error to 
refuse to charge that confessions are to be received with 
eaution, and still less so when the court is not asked to givé 
the instruction. State v. Patrick, 3 Jones, 448. 

The jury alone must judge of the sufficiency of con- 
fessions as proving the fact confessed, and to them alone is 
committed that responsibility. State v. Graham, 68 N. C,, 
247; State v. Overton, 75 N. C., 200. 

And so it is held that the failure of the court to tell the 
jury that evidence from near relations, or fellow servants, 
when testifying for one another, was by law regarded with 
suspicion was not error, nor would it have been so to charge, 
though it would not be improper in his comments to call 
attention to the fact. State v. Nash, 8 Ired., 35; State v. Nat, 
6 Jones, 114; Wiseman v. Cornish, 8 Jones, 218. 

It is settled in this state that the confession of a prisoner, 
or the testimony of an accomplice, though without corrobo- 
ration in material particulars, if believed by the jury, is 
sufficient to warrant conviction; and the propriety of giv- 
ing a caution to the Jury to prevent an improper confidence 
in its truth, must be left to the discretion of the judge, 
State v. Hardin, 2 Dev. & Bat., 407. 

Even the clear perjury of a witness committed on the 
trial does not authorize the conrt to direct the jury to dis- 
eard the testimony, but'it goes to his credit only. State v. 
Williams, 2 Jones, 257; State v. Nobdtett, Jbid., 418; Stata v. 
Smith, 8 Jones, 132: State v. Brantley, 68 N. C., 518. 

Nor will the court look into the evidence to ascertain if 
the verdict was rendered upon testimony which ought not 
to have convicted. tate v. Storkey, 68 N. C., 7; State v. Da 
vis, 80 N. C., 384. 

We are not disposed, as in the argument of defendant’s 
counsel we are urged to do, to disturb. the law long settled 
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and to obliterate the line so often traced, which separates 
the respective functions of the judge and the jury, and still 
less to overstep the bounds which limit our own juris- 
diction in appeals generaliy to a revision of the rulings of 
the court below upon questions of law. There is no objec- 
tion to the charge of the court which we can uphold with- 
out passing the barriers of our own jurisdiction. 

It must be left largely to the good sense and discretion of 
the judge who tries a cause to so comment upon the evi- 
dence and so regulate the proceedings as to aid the jury in 
exercising their undoubted and exclusive prerogative of 
determining the facts, and the sufficiency of the evidence 
offered to establish them. Such seems to have been the 
course pursued in the present case, and no just animadver- 
sion can be made upon the manner in which the trial was 
conducted and the case presented to the jury. 

While no opposition was made to the admission of the 
confession of the defendant to the witness Laura Slade, and 
it is found that his exclamation on seeing her coming up to 
attend the preliminary examination before the Justice was 
voluntary, as the question may often occur in practice, it 1s 
not improper to notice and dispose of it. We do so by quot- 
ing, and giving our assent to what is said by Mr. Taylor in 
his valuable treatise : 

“ Passing now,” says the author, “to the nature of the 
inducement, it may be laid down as a general rule that in 
order to exclude a confession, the inducement, whether it 
assurme the shape of a promise, a threat, or a mere advice, 
must have some reference to the prisoner’s escape from the 
criminal charge against him. So a promise of some merely 
collateral benefit or boon, as for instance a promise to give the 
prisoner some spirits or to strike off his handcuffs or to let 
hitn see his wife, will not be deemed such an inducement ag 
will authorize the rejection of a confession made in conse- 
quence.” 1 Taylor Ev., § 803, 
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That a collateral inducement, having no relation to the 
offence, is an insufficient reason for rejecting a confession 
given in response, is concurred in by other elementary wri- 
ters and sustained by adjudicated cases. 1 Arch. Cr. Pl,, 
127; 1 Whar. Cr. Law, § 686; 1 Greenl. Ev., § 229; State v. 
Wentworth, 837 N. H., 196; Commonwealth v. Howe, 2 Allen, 
(Mass. ) 158. 

We find no error and judgment must be rendered on the 
verdict, and it is so ordered. This will be certified. 

PER CURIAM. No error. 


STATE v. HARRISON HOLLAND and another. 
Evidence— Testimony of Accomplice. 


"I'he unsupported testimony of an accomplice, if it produces entire belief 
of the prisoner's guilt, is sufficient to warrant a conviction, 


(State y. Haney, 2 Dev. & Bat., 890; State v. Hardin, 1d., 407, cited and 
approved.) 


InpICTMENT for Larceny tried at Spring Term, 1880, of 
CHATHAM Superior Court, before Seymour, J. 

The defendants, Harrison Hoiland and Jasper Fuller, 
were tried at said term, for larceny and receiving stolen 
goods. On the trial the state offered one Stephen Stone as 
a witness against the defendants. Stone was an accomplice 
and the bill of indictment had been sent against him and 
the others, but his name was erased from the bill. Stone 
testified to a state of facts which if true proved the defend- 
ants’ guilt, but he was entirely uncorroborated. 

The defendants’ counsel asked the court to charge the 
jury that they ought not to find the defendants guilty upon 
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the uncorroborated testimony ofan accomplice. His Honor 
declined to give the instructions asked for, but told the jury 
it was unsafe to convict upon the uncorroborated testimony 
ofan accomplice, that such testimony always went to ajury 
under suspicion, but that if such testimony satisfied them 
beyond a reasonable doubt of the guilt of the defendants 
they should convict. The counsel for the defendants ex- 
cepted. There was a verdict of guilty, and a motion fora 
venire dé novo. The motion was refused and judgment ren- 
dered, from which the defendant Holland appealed to this 
court. 


Attorney General, for the State. 
Myr, John Manning, for defendant. 


ASHE, J. We know that in England a defendant cannot 
be convicted upon the uncorroborated testimony of an ac- 
complice. His testimony is allowed to go to the jury to be 
weighed by them for what itis worth, when supported by 
other evidence or by circumstances confirmatory of his 
testimony. But in this state a different doctrine obtains. 
Here, a defendant may be convicted upon the unsupported 
testimony of an accomplice. 

In the case of State v. Haney, 2 Dev. & Bat., 390, this court 
held that “the unsupported testimony of an accomplice, if 
it produces entire belief of the prisoner’s guilt, is sufficient 
to warrant a conviction ; and the usual direction to the jury 
not to convict upon it, unless supported by other testimony, 
is only a precautionary measure to prevent improper confi- 
dence being reposed in it, and the propriety of giving this 
caution must be left to the discretion of the judge who tries 
the cause.” The same doctrine is announced in the case of 
State v. Hardin, Ibid., 407, where Chief Justice RUFFIN says: 
“Tt is however dangerous to act exclusively on such evi-: 
dence, and therefore the court may properly caution the 

40 


626 IN THE SUPREME COURT. 


SPATE tv, KEATH, 


rt mt ——a 


jury, and point out the grounds for requiring evidence con- 
firmatory of some substantial part of it. But the court can 
do nothing more, and if the jury yield faith to it, it 1s not 
only legal but obligatory on their.consciences to found their 
verdict upon it.” 

There is no error. Let this be certified to the superior 
court of Chatham county, that further proceedings may be 
had in conformity to this opinion and the law. 

PER CURIAM. No error. 


STATE v. DANIEL EEATH. 
Evidence—Practice—Judge’s Charge—Drunkenness. 


1. The weight of evidence is always a question for the jury. 


2, A prisoner offered to prove a conversation between a witness and an- 
other person, and the same was rejected ; Aeld that an exception there- 
to cannot be sustained in this court. where the evidence proposed and 
rejected is not set out in the record. | 


. Ina conflict of memory between a judge and counsel as to whata 
witness had testified, the jury were told that the court might be mis- 
taken in the notes of the testimony and they could use them to refresh 
treir memory, but it was from the mouth of the witness they were to 
get the testimony upon which to found their verdict; Held, no error, 


O3 


4, Voluntary drunkenness is never an excuse for the commission of a 
crime, 

5. 'Ehis court will not pass upon an exception which is not shown by the 
record to have been taken on the trial. 

{State v. Worthington, 64 N. C., 594; St-te v. Jones, 6O-N.C., 163 State 
v. Ballard, 79 N. C., 6273 State v. Crockett, 82 N. C., 599; State v. Hine 
son, Tb., 597, cited and approved.) 


InpictMENT for Murder removed from Cleaveland and 


JUNE TERM, 1880. 627 


STATE oc. KEATII. 


tried at Spring Term, 1880, of Ruruerrorp Superier Court, 
before McKoy, J. 
Verdict of guilty, judgment, appeal by the prisoner. 


Attorney General, for the State. 
Messrs. Merrimon & Fuller, for prisoner. 


Asuu, J. On the 28th day of January, 1880, one Alice 
Ellis, a child, was found dead in an old field in the county 
of Cleaveland, in the vicinity of the residence of the pris- 
oner. Her head was crushed as with a stone, and her body 
bore the marks of violent sexual connection. Suspicion 
fastened upon the prisoner. He was arrested, tried and 
convicted by a jury at spring term, 1880, of Rutherford 
superior court. 

After the jury returned ther verdict, there was a rule for 
anew trial. The rule was discharged and sentence pro» 
nounced against the prisoner, from which he appealed te 
this court. 

There was no exception te the charge of His Honor, but 
the application of the rale was based upon exceptions which 
are as follows: 

1. That the jury found egainst the weight of evidence. 

2. Because the prisoner offered to prove by one J. Hicks, 
a witness for the defence, a conversation between the said 
Hicks and one Bridges on the 28th of January, 1880, at 
“ Burnt Chimney,” about eighteen miles from the place of 
the homicide, with regard to the person deseribed in the 
testimony of Hicks given en the trial. The state objected 
and the conversation was ruled out. To which the prisoner 
excepted. 

3. Because, in the notes of the evidence taken by the 
court, the testimony of Thornton Ellis was read over to the 
jury, which showed that the tracks were twisting, and the 
prisoner’s counsel contended that the evidence of Thornton 
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Ellis was that the boots were twisting. The court told the 
jury “that in the notes of the testimony the court might 
have been mistaken, and would therefore ask the jury to 
take the notes only for the purpose of carrying them back 
to what the witness did say, as it was from the mouth of the 
witness they would get testimony upon which they were to 
found their verdict, using the notes of the court only forthe 
purpose of refreshing their memories as to what the witness 
did say.” 

4. The prisoner’s counsel asked the court to charge the 
jury, that if the crime with which the prisoner is charged 
was actually committed by him, while under the influence 
of whisky or by sudden provocation, as some of the evi- 
dence tends to show, and while other evidenee tends to show 
that the prisoner and the deceased were perfectly friendly, 
and were but a short time before such occurrence on good 
terms, then it was manslaughter, and not murder. This 
instruction the court declined to give, as the evidence did 
not justify the charge, and the prisoner excepted. His 
Honor overruled all the exceptions and discharged the rule. 

The only question presented for our consideration is, was 
there error in the ruling of His Honor upon the exceptions 
er in his ruling in refusing to give the instructions prayed. 
for. We hold there was none. The weight of evidence is 
always a question for the jury. So well settled is this prin- 
ciple that we deem it unnecessary to cite any authority in 
support of the ruling of the Judge below. 

The second exception, to the rejection by the court of 4 
conversation between the witness and one Bridges, cannot be 
sustained in this court, because the evidence proposed and 
rejected isnot set out. “ The omission todo so excludes the 
point. For unless the matter whieh the party offers to prove 
is set out, the error in rejecting it does not appear on the 
record,” and the court is unable to see whether the evidence 
is relevant or not. State v. Worthington, 64.N. C., 594. 
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We are unabie to see any error in his ruling on the third 
exception. Jn.a conflict of memory between the court and 
the counsel for the prisoner as to what a witness had testi- 
fied, the: court might very properly have insisted «pon its 
notes as the correct statement of the testimony of the wit- 
ness; but in this case His Honor eandidly told the jury that 
the court might be mistaken in the notes of the testimony, 
and they might use the notes for the purpose of refreshing 
their memory as to what he did say, but it was from the 
mouth of the witness they were to get the testimony upon 
which to found their verdict. It was fairly, we think, sub- 
mitting the question of fact to the recollection of the jury. 

After these exceptions had been overruled, the prisoner’s 
counsel asked the judge to charge the jury that if prisoner 
committed the crime while under the influence of whisky 
or upon sudden provocation, it was but manslaughter. His 
Honor very properly refused to give this instruction, for 
there was no evidence in the case that justified such a charge, 
And even if there had been evidence that the prisener was 
intoxicated, it 1s well settled that voluntary drunkenness is 
never an excuse for the commissicn of crime. 1 Wharton’s 
Cr. L., § § 88, 41; Hawkins P. C., 356; Bishop Cr. L., § § 
A488, 489. And.as to the point of provocation there is not 
the shadow of proef. We cannet conceive how it is possi- 
ble a child whose person had been violated and who had 
then been murdered, evidently to suppress the evidence af 
the crime, could have given any provocation. The idea is 
preposterous. 

The main stress of the argument of the prisoner’s coun- 
sel, before this court, was upon the point that the evidence 
in the case was not sufficient to warrant.the jury in finding 
a verdiet of guilty, and that it was errer in-the judge below 
in not so Instructing the Jury. But that exception was not 
taken in the superior court, and it has been held in this 
court that a point which the-bill of exceptions or the case 
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stated shows was not taken in the court below, and which 
does not appear upon the record, cannot be taken in the 
supreme court. State v. Jones, 69 N. ©.,16; State v. Ballard, 
79 N. C., 627; State v. Crockett, 82 N. C., 599; State v. Hanson, 
2 N.C., 597. But as this isa question of human life we 
have carefully perused all the evidence in tne case, and in 
eur opinion it discloses such a series of circumstances which 
when grouped together point so convincingly to the pris- 
ener as the perpetrator of the crime with which he is 
charged, that the jury were nut only well warranted in fina: 
ing the verdict of guilty, but that to have done otherwise 
would have been a flagrant violatioa of duty. The pris- 
ener, by their verdict, has been justly doomed to the expia- 
tion of a crime characterized by the most brutal cruelty. 

There is no error. Let this be certified te the superior 
eourt of Rutherford county, that the sentence of the law 
may be carried into execution.. 


PER CURIAM,. No error. 


STATE v. JACOB F. SLAGHE. 
Expert—Evidence—Indiciment for. Murder Gy Poison.. 


1. The opinion of a medical expert upon a matter within the seope of 
his profession is admissible evidenee and should be carefully weighed: 
by the jury.. 

2. In an indictment for murder by poison,.an averment that the prisoner 
kuew of its noxious properties, is not essential. (State v. Yarborough, 
"7 N. &., 524, overruled.) 

3. See syllabus in same case reported in 82 N. C., 683. 


(Flynt v. Bodenhamer, 80 N. C., 205, approved,.and State v. Yarborough., 
77 N..C., 624, overruled.) . 
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InpicTMENT for administering Poison tried at Spring 
Term, 1880, of Macon Superior Court, before Schenck, J. 

See same case reported in 82 N. ©, 693. Verdict of 
guilty, judgment, appeal by defendant. 


Attorney General, for the State. 
Messrs. Gilliam’ & Gatling, for defendant. 


Santa, C. J. This case was before us at the last term 
upon a demurrer which was overrtled; and the defendant 
having been since tried and convicted of the offeuce imputed, 
in his present appeal assigns for error the admission of cer- 
tain evidence offered by the state and also moves an arrest 
of judgment for the same defects in the bill alleged and de- 
cided at the former hearing. 

During the trial a bottle containing the mixture which , 
had been administered by the defendant was produced and 
shown to Dr. Lyle, an admitted medical expert, who stated 
he thought he could tellits ingredients from its smell, taste, 
and appearance, but he had made no chemical analysis, and 
he was allowed, after objection, to give an opinion as to 
what the mixture was composed of, and its effect upon a 
Woman in pregnancy, when taken, and the danger to life. 
The exception was not insisted on in the argument of de- 
fendant’s counsel, and it is in our opinion untenable. “The 
opinion of a well instructed and experienced medical.man 
upon a matter within the scope of his profession and based 
on personal observation and knowledge,” as was remarked 
in Flynt v. Bodenhamer, 80 N.C., 205, “is and ought to be 
earcfully considered and weighed by the Jury in rendering 
their verdict.” No further comment on the point seems 
necessary, 

The sufficiency of the indictment, equally involved in 
the demurrer and in the motion to arrest the judgment, has 
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already been decided, and if it be still an open question, 
our opinion remains unchanged. 

The last two counts charge an offence at common law and 
pursue the form set out in Arch. Cr. Pl., 841, and in Chitty’s 
Cr. Law, 798, which was prepared a year previous to the en- 
actment of 43 George III, ch. 58, and ?s taken from the crown 
office as stated in the note to 2 Rus. on Crimes, 522 (538). 
In some of the states it has been held that in the absence of 
any statute the offence can only be perpetrated upon a wo- 
man so far advanced in gestation as to be quick with child, 
and this requirement is metin the present bill. But we are 
not disposed thus to restrict the criminal act, but to hold 
that it may be committed at any stage of pregnancy. It 
was determined by the supreme court of Pennsylvania in 
Mills v. Commonwealth, 18 Penn. State Rep. 631, and we 
quote the clear and forcible language in which the principale 
is announced in the oninion of Coutrer, J.: “It isa fla- 
grant crime at common law to attempt to procure the mus- 
carriage or abortion of the woman because it interferes with 
and violates the mysteries of nature in the process by which 
the human race is propagated and continued. It is acrime 
against nature which obstructs the fountains of life and 
therefore it is punished. The next error assigned is that it 
ought to have been charged in the count that the woman 
had become quick. But although it has been so held in 
Massachusetts and in some other states, it is not, I appre- 
hend, the law in Pennsylvania, and never ought to have 
been the law anywhere. It is not the murder of a living 
ehild which constitutes the offence, but the destruction of 
eestation by wicked means and against nature. The mo- 
ment the womb is instinct with embryo life and gestation 
has begun, the crime may be perpetrated.” 

This enunciation of the law, so careful and distinct in ex- 
pression, dispenses with the necessity for further discussion. 


Qo 
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The objection to the sufficiency of the first two counts 
which charge the administration of a poisonous substance, 
one of them specifying the mixture, with intent to kill the 
mother, for want of an averment that the defendant knew 
its noxious properties, if well founded, could not interfere 
with the judgment to be pronounced upon the conviction 
under the other counts, and is therefore not necessary to be 
considered. Such an averment is usually found in indict- 
ments charging the crime of murder or the attempt to com- 
mit 1t by the use of deadly drugs; and in State v. Yarborough, 
77 N.C, 524, it is said by the court to be always safest to fol- 
low long approved precedents in this regard. But we are 
not prepared to concede that such an allegation is essential 
to the validity of tle bill, when it charges the administra- 
tion of poison, a word which ex vi termini imports its fatal 
properties when introduced into the system, with the intent 
to take human life. The knowledge would seem to be imn- 
plied in the very use made of the poisonous drug with the 
imputed purpose. And so it is declared not to be a suffi- 
cient reason for allowing a writ of error after conviction 
upon an indictment for murder by poison, that it fails to 
aver that the prisoner knew the substance employed to bea 
poison, though such an averment is always safe. 2 Whar, 
Cr. Law, § 1066. 

At the last term the defendant’s appeal was inadvertently 
entertained instead of being dismissed, as it should have 
been, since no final judgment had tken been rendered. But 
the dismissal of the appeal and the overruling of the de- 
murrer have the same legal effect, in requiring the court 
below to proceed with the case, and we rotice the course 
then pursued that it may not become a precedent in future 
practice and the error be at once corrected. _ 

There is no error. This will be certified to the superior 
court of Macon. 

Per Curiam. No error. 
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STATE v. ANGELO hREITZ. 


Evidence—Alibi—Identification of Tracks—Hearsay —Veclara- 
11008. 


1. Whether an «2ibi is proved by a defendant on trial for a criminal of- 
fence is a question for the jury—to be weigned by them in connection 
with the whole testimony—and if shown to their full satisfaction, it is 
2 good defence. 

2, It is not necessary that a witness should be an expert to testify as to 
the identification of tracks; but where the witness gives reasons for 
believing the tracks described to be those of the accused, the whole of 
his testimony should go to the jury for them to say whether the 
grounds of his opinion are satisfactory. 

3, Ilearsay testimony of the existence of a mob is not admissible. 

4, Declarations of a pr’soner made to the officer after his arrest, but not 
in reply to any charge made against him, were offered by him and 
ruled out by the court; eld no error. 

(State vy. Brandon, 8 Jones, 463; State v. Scott, 1 Hawks, 24, cited and 
approved.) 


INDICTMENT for burning a barn tried at Spring Term, 
1880, of RurHerForD Superior Court, before Mccoy, J. 

The defendant was indicted for burning a barn. The 
evidence against him was circumstantial and he relied for 
his defence upon an alvdi. 

His Honor charged the jury in regard to an alzbz, that if 
proved and established by testimony, it was the most com- 
plete and satisfactory defence that could be made; that 
when not complete, it could not avail the defendant. 
Whether an alibz is proved is a question for the jury. It 1s 
the duty of the jury to weigh the whole testimony, and if 
there isa reasonable doubt as to the guilt of the defendant, 
it is the duty of the jury to acquit. The state, before it can 
ask for a verdict of guilty, must offer to the Jury such evi- 
dence as will fully satisfy the minds of the jury of the guilt 
of the defendant. 
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Exception was taken to the charge of His Honor, so far 
as it relates to the defence of an alibz, and some other excep- 
tions were taken to the admission and rejection of testimony, 
as set out in the opinion of this court. There was a verdict 
of guilty and judgment from which the defendant appealed. 


Attorney Genera’, for the State. 
Mr. J.C. L. Harris, for defendant. 


AsHE, J. We suppose the exception to the charge was to 
that part which stated that when an alibi is not complete it 
eannot avail the defendant. We see no errorin this, for 
the evidence offered against the defendant was circumstan- 
tial and must have raised a strong presumption of his guilt, 
or he would not have been driven to the defence of an 
alibi. If the proof was of such a character as to raise a 
violent presumption it would behoove the defendant to 
make proof of his alibi to the full satisfaction of the jury, 
and that is what we understand meant by making com- 
plete proof of the fact, and so we think the jury must have 
understood it,as His Honor qualified the expression by 
proceeding to say—‘ whether an alibi is proved is a ques- 
tion for the jury. Itis the duty of the jury to weigh the 
whole testimony, and if there isa reasonable doubt as to 
the guilt of the prisoner it isthe duty of the jury to aequit.” 
There is nothing in the charge that was calculated to mis- 
bead or prejudice the minds of the Jury. 

The first exception to the admissibility of evidence was 
to the admission of the testimony of a witness, who testified 
tt was his best opinion that certain tracks found near the 
site of the burnt building were those of the prisoner. The 
veception of this evidence was objected to on the ground 
that the witness was not an expert. It 1s not necessary that 
a witness should be an expert to testify as to the identifica- 
tion of tracks, The correspondence between boots and foot- 
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prints is a matter requiring no peculiar knowledge to judge 
of, and as to which any person who has seen both may tes- 
tify. Commonwealth v. Pike, 108 Mass., 446. His testi- 
aony in such a case can amount to nothing more than his 
‘opinion as te the correspondence. 

Though the opinions of witnesses are in general not evi- 
dence, yet on certain subjects some classes of witnesses, as 
for instance experts, may express their opinions; and on 
certain other subjects any competent witness may express 
his opinion or belief. It is competent for a witness to ex- 
press his opinion as to the hand-writing of a party or as to 
the identity of a person. 1 Greenleaf on Evidence, § 4460. 
And if it be competent for him to give his opinion as to 
the identity of a person, we can see no reason why he may 
not give it as to the identity of his foot-prints. Such evi- 
dence of course would have more or less weight with a jury 
accordingly as the witness had had the means and opportu- 
nities of forming an acquaintance with the tracks of the 
defendant. In the case of the State of Kansas v. [Jolwel, 14 
Kan., 105, where on a trial for larceny 1t became necessary 
to ascertain whether the wagon of the defendant had made 
certain tracks, the court admitted the testimony of a witness 
who testified that in his opinion they were the tracks of the 
defendant’s wagon; but in that case the witness testiNed 
that he had examined the wagon, observed the peculiarities 
of the ranning gear and had measured the tracks. 

In our case the witness who was permitted. to testify, that 
in his opinion the tracks referred to. were those of the de- 
fendant, as the ground for his belief, stated that the defend- 
ant had lived with him three or four weeks and wern an 
old pairol boots of his,and had twisted them so the witness 
could not wear them. The track was peculiar. “ The 
left foot was the largest; the upper leather ran over the sole 
Jeather, and made a sort of mashing track.” 

The bare opinion of a witness as to the identity of the 
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tracks should have no weight with a jury; but when the 
Witness gives his reasons for entertaining the opinion, the 
whole of the testimony should be allowed to go to the jury, 
for them to say whether the grounds of the opinion are 
reasonable and satisfactory. 

The next exception is to the reception of hearsay testi- 
mony as to the existence of a mob. This is not one of the 
cases where hearsay testimony is admissible. 

The last exception was to the ruling out the declarations 
of the defendant, made to the officer after his arrest, which 
were not in reply to any charge made upon him. The 
declarations were clearly inadmissible. State v. Brandon, 8 
Jones, 473; State v. Scott, 1 Hawks, 24. 

There is no error. Let this be certified to the superior 
eourt of Rutherford county, that further proceedings may 
be had according to this opinion and the law. 

Per CURIAM. No error. 


STATE v. WALTER R. REESE, 
False. Pretence—Description of Property Obtained. 


1. Generally, the same degree of certainty is required in the description 
of the goods in an indictment for obtaining them by false pretences ag 
in the description of the property alleged to be stolen, in larceny. 

2. A geneial charge that the defendant obtained ‘‘ goods and money ” of 
the prosecutor, to the value of fifty dollars, is too vague and indefinite ; 
the goods should be described by the names usually appropriated to 
them, and the money shotild be described at least by the amount, as 
so many dollars and cents. 


InpicTMENT for False Pretence tried at Spring Term, 1880, 
of Bertie Superior Court, before Gudger, J. 
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The defendant was indicted in the inferior court of Bertie 
eounty fer obtaining goods and money by false pretences. 
The bill of indictment was as follows, viz: “ The jurors for 
the state upon their oath present that on the first day of 
January, 1876, in the said county one Walter R. Reese, late 
of said county of Bertie, designedly and with intent to de- 
fraud Henderson Pritchard and John A. Pritchard did, by 
unlawfully, fraudulently, designedly and falsely pretending 
and alleging tesaid Henderson Pritchard and John A. Prit- 
chard of said county that he, the said Walter R. Reese, was 
the owner of a large and valuable farm with team and stock 
thereon in the county of Northampton in the state aforesaid 
which was abundant security for any advances by goods and 
money that the said Walier R. Reese might yet from them, 
and upon which said representations the said Henderson 
Pritchard and Jolin A. Pritehard were induced to part with 
their money and goods, obtain goods and money from them 
the said Henderson Pritchard and John A. Pritchard to the 
value of fifty dollars, and which suid allesations were then 
false, and he the said Walter R. Reese well knowing the 
same to be then false and untrue, contrary to the form of 
the statute in such case made and provided and against the 
peace and dignity of the state.” 

The defendant’s counsel moved to quash the bill of ins 
dictment: 1. Because the promise or representation was 
not in writing. 

2. Because the property alleged to have been obtained 
was not sufficiently described, 

3. Because the statute of limitations bars the bill as ap- 
pears on the face of it. 

4. Because the bill does not allege that the defendant 
promised to apply any article of produce or any property 
whatever or the proceeds to the discharge of any debt. 

5. Because the law relied upon for conviction is ex post 
Facto. 
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The motion was sustained and the bill quashed, from 
which the state appealed to the superior court of that county 
where at spring term, 1880, the ruling of the inferior court 
was reversed and the defendant appealed to this court. 


Attorney General, for the State. 
The defendant was not represented in this court. 


Asur, J. There were five grounds assigned for quashing 
the indictment, only one of which we think is worthy of 
the consideration of this court, and that is the second 
which assigns the want of certainty in the description of 
the property obtained as a fatal defect in the indictment. 
We hold this objection is well taken. The bill is inform- 
ally and loosely drawn, and we think the ahegation that 
the dciendant obtained goods and money from Ilenderson 
Pritchard and John A. Pritchard is too vague and uncertain. 
Asa general rule the same degree of certainty in the de- 
scription of the goods obtained, in indictments for obtaining 
goods under false pretences, is required asin the description 
of goods alleged to be stolen, in larceny. The goods should 
have been described specifically by the names usually ap- 
propriated to them, and the money obtained should have 
been described at least by the amount, as for instance so 
many dollars and cents. An indictment before 1877 for 
stealing “money” without further description could not 
have been sustained, and the legislature to remedy the difli- 
culty of describing and identifying bank bills, treasury 
notes, &e., which may be stolen, passed the act of 1876-77, 
ch. 68, providing that in indictments im such cases it shall 
be sufficient to describe such money, treasury note or bank 
bill simply as “money.” There are cases where indictments 
have been sustained for obtaining by false pretences so many 
dollars—say eighty dollars of the moneys of A. B.—and if 
this indictment had been so drawn we would have sustained 
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it notwithstanding its inartificial form in other respects. 
But we think the term “money” without anything added 
to make it more definite is too loose in indictments of this 
kind. There is error in the ruling of the superior court. 

The judgment of that court is reversed. Let this be cer- 
tified to the superior court of Bertie county, to the end that 
further proceedings may be had in conformity to this opin- 
ion and the law. 

Error. Reversed, 


STATE v. W. J. HINSON. 
Forcible Trespass—Judge’s Charge. 


1. In forcible trespass, it was in proof that the defendant rode into the 
yard of proseeutrix after being forbidden by her, and asked where her 
Hitsband was; she ordered him off; but he remained, cursing her and 
her husband ; she told him a second time to leave, and that if he did 
not, she would call Mr. D., when the defendant left; Held, that the 
facts constitute a case of forcible trespass, 

9, Upon the trialin such case, the defendant asked the court to charge, 
‘that before the Jury ean convict, they must find that he entered with 
a display of weapons, or other force; *? and the court, told the jury, 
‘there must be a sufficient display of force to intimidate, or sneh as 
was calculated to produce a breach of the peace, and they must judge 
from all the facts whether there had been a sufficient display of force 
to intimidate *s Held, no error, and a substantial compliance with the 
instruction asked. 

(Com'rs of Newbern v. Dawson, 10 Ired,, 486; Burton v. March, 6 Jones, 
499: State y. Neville, Id., 423; State v. Brantly, 63 N.C., 518; State 
y. Scott, G4 N. C., 585, cited and approved.) 


InpictMENT for Forcible Trespass, tried at Spring Term, 
1880, of MeckLenpuRG Superior Court, before McKoy, J. 
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The case had been tried in the inferior court of Mecklen- 
burg, and upon the conviction of the defendant he appealed 
to the superior court. Upon’ examination of the record and 
after argument, the judge held that there was no error and 
affirmed the judgment below, and the defendant appealed 
to this court. 


Attorney General, for the State. 
Messrs. Jones & Johnston, for defendant, cited State v. King, 
74 N. C., 177. 


Asn, J. The facts of the case are, that on the first of Oc- 
tober, 1850, one Elizabeth Holbrooks, wife of W. J. Hol- 
‘-pooks, in the absence of her husband, was sitting in the 
docr of her house, when the defendant rode up and she for- 
bade him from coming into the yard, but he rode into it 
and hallowed and asked where was Holbrooks. She told 
him she guessed he knew where he was, and for him to 
leave. The defendant said, “ yes, d—n him, I have sent 
him to jail, and I intend to send him to the penitentiary,” 
and that he had come by to give her a d—n cursing, and 
did curse her, and remained until she told him again to. 
leave; that if he did not, she would call Mr. Douglas, when 
he turned and rode off. 

On the trial in the mnferior court, the defendant’s counsel 
asked the following instructions to the Jury: 

1. That there is no evidence in the case tending to con- 
vict the defendant of the crime of forcible trespass as 
charged in the biJl of indictment. 

2. That bare words, however severe or violent, do not con- 
stitute the offence of forcible trespass. 

3. That before the jury can find the defendant guilty, 
they must first find that he entered with a strong hand ac- 
‘companied with a display of weapons or other force. 

The court declined to give these instructions to the jury, 

4] 
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bat charged them that there must be a sufficient display of 
force to intimidate, or such as was calculated to produce a 
breach of the peace, and that they must judge from all the 
facts whether there had been a sufficient display of force to 
intimidate. 

The inferior court committed no error in refusing the 
first instruction, for we are of the opinion the facts of the 
case made outa clear case of forcible trespass. 

Its ruling on the second instruction was not erroneous, 
because the instruction asked was not applicable to the facts 
of the case. The offence charged and proved was not sim- 
ply the use of offensive language, but the riding into the 
yard of the prosecutrix against her will, and remaining 
there cursing her atter having been ordered to leave. 

Nor do we think there was error in refusing to give the 
third instruction prayed, in the very language used, for the 
charge given by the court to the jury was a substantial com- 
pliance with the instruction asked. A judge is never re- 
quired to respond in the very words of an instruction prayed 
for by counsel. It is sufficient if he substantially meets the 
matter of law and puts the matter of fact directly to the 
jury. Com’rs of Newbern vy. Dawson, 10 Ired., 436; Burton 
v. March, 6 Jones, 409; State v. Neville, 1b, 423; State v. 
Brantly, 638 N.C., 518; State v. Seott, 64 N. C., 086. 

There is noerror. Let this be certified to the superior 
court of Mecklenburg, that its jadgment may be certified 
to the inferior court of that county, that further proceedings 
may be had according to law. 

PER CURIAM. No error. 
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STATE v. JOHN GRADY, 
THemicide—Lvidence—dudge's Charge—New Trial. 


4. Upon a triad for murder, the prisoner offered in evidence the examina- 
tion in writing of a witness taken before the coroner's jury, and showed 
that the Witness’ name was endorsed on the bill of indictment, but not 
heine ealled for the prosecution, the prisoner procured a summons to 
be issued apon which the sheriff made return that the witness could 
not be founds eld, that the evidence Was inceémpetent and properly 
reyocted. 

2, Tf evidernce favorable to th: prisoner be omitted by the judge In re- 
eapitulating the testimony te the jury, itis the duty of prisoner’s counsel 
to eall it to the attention of the court thas the same may be supplied. 
After verdict, an excepiuon grotuded upen skch omission will net be 
sustained, 

8) A new trial will not be granted for an erroagons statement of the law 
whieh the finding of the Jery corrects. 

4, Whether the efect of a new trial granted, in a ease where the jury 
acgnit of murder and convict of manslanghter, is to pat the prisoner 
on trial assecond time for the crime charged in the indictment Quere, 
But the court intimate that the doctrine announced in State v, Stanton, 
1 Ired., 424, should uot be disturbed. 

Slate y. Young, 1 Winst., 126; State v. Paylor, Phil, 508; State v. 
McLeod, 1 Hawks, 344; State v. Vedentine, 7 Tred. 225: State v. Scott, 
2 Dev. & Bat., 35; State v. Haney, [b., 899; Whissenhunt v. Jones, 80 
N.C, $42; Stuts v. Cueenuess, 78 N. C., 4843 State v. Casur, 9 Tred., 
21; Peynoldsv. Magness, 2 lred., 26; Glenn v. RR. RB. Co., 68 N.C., 
S10; Wiaburne v. Bryan, 73 N. C., 475 State v. Staunton, 1 Tved., 424, 
cited and approved. 


InpictMENT for Murder tried at February Term, 1880, of 
New TLanover Criminal Court, before Meares, J. 

The jury found the prisoner. gutlty of manslaughter, judg- 
amient, appeal by prisoner. 


Attorney General, for the State. 
Mr, D. I. Me Rae, for the prisoner. 
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Samira, C.J. The prisoner is charged in a single count 
of the indictment with the murder of one John Taylor on 
the night of the 30th day of November, 1879, by giving him 
a blow on the head with a large pole, capped with iron at 
one end. There was little discrepancy in the testimony of 
the witnesses ag to the facts attending the homicide, but 
there was a conflict as to the person who gave the fatal 
stroke. The facts are set out im the case accompanied with 
a detailed statement of the testimony delivered to the jury, 
and may be briefly summarized as follows: 

An alarm of fire over the river (Cape Fear and opposite 
the city (Wilmington) had attracted a fire company to the 
burning building, and the prisoner was one of a bucket com- 
pany who were ordered to impress a boat to be used In carry- 
ing over coal for the fire engine. The deceased owned and 
was then in possession of a flat boat which was tied up te 
the wharf, and another lay outside against it. The officer 
in command of the buckct company, a large number of 
whom were present, ordered the boat of the deccased to be 
taken. to which the latter at first objected, but soon after 
consented to have taken and used when he had removed his 
store of provisions from it. Meanwhile some of the com- 
pany had jumped into and taken possession of the outside 
boat and were pushing it along that of the deceased, when 
the officer in charge of the force and the deceased were ob- 
served to be engaged in a struggle-~the deceased endeavor- 
ing to hold his boat to the wharf with a boat-hook, and the 
officer to break his hold and wrench the boat-hook out of 
his grasp. At this fancture some one eried out, “ Don’t you 
see they are fighting the captain?” and some one in the out- 
side boat, ascertained by the verdict to be the prisoner, dealt 
a blow with a fire-man’s pole on the head of the deceased, 
and trem which he shortly after died. 

The jury under the instructions of the court and upon the 
evidence heard by them rendered a verdict finding the pris- 
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oner “not guilty of the murder in manner and form as 
eharged,” but, “ guilty.of manslaughter.” 

During the trial the prisoner’s counsel proposed to read ia 
evidence the examination of one John Williams, taken and 
reduced to writing at the coroner’s inquest held ever the 
body of the deceaged, and to remove objections te its com- 
petency proceeded te show that the witness’ name was en- 
dorged en the bill of indietment, and not being called for 
the state, a summons had beer issued for him at the instance 
of the prisoner and the sheriff had made return that he 
‘could not ke feand, as, residing in the city, he had that 
morning left home and was absent. The evidence was re- 
fused and this was the first error assigned. | 

The prisoner’s counsel mowed the court to set aside that 
part of the verdict which convicts the prisoner of the felon. 
ious slaying, and grant a new trial of the charge; and as to 
so much as.acquits- of the erime of murder, that it ‘be .ad-- 
judged to stand. 

In support of the application fora partial new trial the 
following errors are assigned: 

i. In rejecting the depesition. taken upon the inquisi- 
tion of the coroner and offered under the-circumstances set 
forth ; 

2. For omitting to reeall to the attention of the jury, in 
recapitulating the evidence, certain testimeny alleged to 
have been favorable to the prisoner ; and 

3. For erroneous instructions in the charge to the jury. 

First Exception: The refusal of the court to permit the 
introduction .of the examination of the witness, Walliams, 
ion behalf of the prisoner was correct and in strict accord- 
ance with the law as declared by the court in former adju- 
dications. 

In State v. Young, 1 Winst., 126,7¢ is held that such ex- 
amination is not competent evidence against a person on 
trial for homicide. But thé very point is decided in the 
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subsequent case of State v. Taylor, Phil., 508, where the ex- 
amination of the witness before a coroner’s Jury was offered 
and rejected. “The cbjection to the evidence,” says BarrLe, 
J., speaking for the court, ‘was put upon two grounds; Ist, 
that the testimony was irrelevant, and, 2d, that 14 was not 
shown by the prisoner that Wheeler(the witness) was dead, 
or what had become of him. His Honor rejected the evi- 
dence without stating his reasens for it. We are inclined 
to think that either ground of objection was sufficient and 
we are entirely satisfied that the last was.” 

The same principle had been previously applied to exem- 
inations before committing magistrates im State v. McLeod, 1 
Hawks, 344, and State v. Vatentine,7 [red., 225. 

Second Exception: The second cause of complaint rests. 
upon an alleged neglect to recite certain portions of the tes- 
timeny, contained in the exceptions, in the charge to the. 
jury: The facts stated in the case show that no legal grounds. 
exist to sustain the objection. The testimony of the wit- 
nesses, in all the material details bearing upon controverted: 
points, seems, as His Honor says, in a condensed form, to: 
have been reduced to writing and read over to the jury in 
anticipation of any directions upon questions of law. Ab 
the close of the recital, the prisoner’s counsel called atten- 
tion to an omitted part of the statement of the witness, 
Allen, to-wit, “that the man who kept on shoving the flat. 
after the blow was stricken was not the man who struck the- 
deceased.” To this the court facing the jury at once re- 
sponded, “That is true, gentlemen, Allen did sayso.” No: 
ether omission was suggested and no fuather correction 
asked. It was the duty of counsel, if evidence important 
to the defence had been overlooked, then, to call it to the: 
attention of the judge and have the omission supplied. It 
would be neither just to him nor conducive toa fair trial 
to allew this neglect or oversight, attributable to the coun- 
sel quite as much as to the judge, ta be assigned for errex: 
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entitling the accused to another trial, whatever force it 
might have in influencing the court in the exercise of an 
unreviewable discretion to grant it. | : 

Besides, the omitted evidence is only set out in the ex- 
ceptions submitted several days after the rendition of the 
verdict, and are, as His Honor states, in some respects in- 
correctly reported. This objection furnishes no ground for 
disturbing the verdict as bas been often decided. State v. 
Scott, 2 D. & B., 35; State v. Haney, £b., 390; Whissenhunt v. 
Jones, 80 N.°C., 342; State v. Caveness, 78 N. C., 484. 

Third Exception: The third exception is to the instructions 
given to the jury upon tatters of law: The facts of the 
homicide, upon the concurring testiinony of the witnesses, and 
in their most favorable aspect for the prisoner, make the 
offence of manslaughter, and the jury are fully sustained 
in their verdict convicting of that offence, by the authority 
of the State v. Cxsar, 9 Ired., 891, and the cases cited in the 
opinions of Nasw and Pearson, JJ. 

Numerous instructions in writing were asked for the 
prisoner, some of which were given, some refused, and others 
withdrawn. “No exceptions were taken by the prisoner’s 
counsel,” as the case states, “to the ruling of the court tn 
recard to any of these instructions, and they are set out 
here for the reason that after being admitted by the court, 
they necessarily constitute a part of the instructions to the 
jury.” 

We have carefully looked over and considered the in- 
structions, as well those delivered at the instance of the 
prisoner as those added by the court to complete the charge; 
and while many of them are but abstract undisputed prop- 
ositions of law, the law applicable to the facts developed 
was in our opinion fairly explained to the jury, except ina 
particular noticed to avoid an inference of its meeting our 
approval. The instruction referred to is in these words: 

“Tf the jury from the evidence believed that the prisoner 
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was standing on the outside flat with the fireman’s pole in 
his hand, which was an instrument of a most deadly char- 
acter, and while the flat was passing that of the deceased, 
and the deceased was holding on ta his gig or flat-pole, and 
Nixon was trying to wrench the pole out of the hands of 
the deceased and some one on the wharf cried out, ‘‘ Don’t 
you see they are fighting the captain,” or words to that effect, 
and at this time the prisoner struck and killed the deceased, 
this would be a case of murder, unless the Jury were satis- 
fied from the nature of the tussle between Nixon and the 
deceased the prisoner had good reason to believe that the 
deceased was about to commit a capital felony.” The same 
view is more or less distine*ly intimated in the other parts 
of the charge, and fails to recognize the extenuating legal 
effect of passion excited in the prisoner’s breast by seeing 
his superior officer engaged in what was said and supposed 
to be a fight, under the immediate impulse of which he used 
the instrument in his hands. It was still in this view a 
case of manslaughter only, and the error of the judge is 
corrected by the finding of the jury and is rendcred harm- 
less. —— 

A misdirection to the jury unless it has, or may have, 
misled them to a wrongful verdict does not authorize its 
being set aside. Reynolds v. Magness, 2 Ired., 26. Nor will 
a new trial be granted for an erroneous statement of the 
law which the finding of the jury corrects. Glenn v. The 
Char. & So. Ca. R. R. Co., 68 N. C., 510; Winburne vy. Bryan, 
73 N. C., 47. i= 

Bui as the errors alleged are assigned after verdict, and 
the prisoner Is acquitted of the higher offence to which they 
relate, and by a conviction of which only would he have 
been prejudiced, he has no just ground for demanding an- 
other jury to try the charge for the minor and included 
offence. 

As our opinion is against the prisoner upon his several 
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exceptions, It is needless to enquire whether the effect of a 
new trial granted is to put him on trial a second time for 
the crime charged in the indictment, or only for that of 
which he was found guilty. Upon this proposition discussed 
before us, the decisions in the courts of the different states 
are conflicting, and the opinions of elementary writers on 
criminal law and practice are not in entire harmony. In 
this state it has been ruled, Chief Justice Rurrin delivering 
the opinion of himself and his able associates, that when at 
the instance of a convicted prisoner, charged in several 
counts in an indictment, on some of which he is found not 
guilty, a new trial is awarded, the entire verdict is set aside 
and he is put on trial as before upon the entire Dill. State v. 
Stanton, 1 Ired., 424. We should be reluctant to disturb the 
doctrine Jaid down upon such high authority, and so long 
since acquiesced in, except upon the most cogent conviction 
of its error, notwithstanding the weight of modern authority 
to the contrary. But the question does not arise and we 
forbear the expression of an opinion upon it antil it shall 
be presented for determination. 

There is no error, This will be certified to the criminal 
court of New Hanover for further proceedings therein. 

PER CURIAM. No error. 


STATE v. BENJAMIN BAKER, 
Indictment—A fray. 


An indictment for an affray by fighting, which charges a muttal assault, 
need not set forth the place in which the fighting occurred, in order to 
enable the court to see that the same was a public place, 

(State v. Woody, 2 Jones, 335 ; State v. Brown, 82 N. C., 585, cited and 
approved.) 
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InpicTMENT for an Affray tried at Spring Term, 1880, of 
Witson Superior Court, before Avery, J. 

The defendant was indicted with one Cobb for an affray. 
A nolle prosequé was entered as to Cobb, the jury convicted 
the defendant who moved in arrest of judgment, and ap- 
pealed from the refusal of the judge to grant his motion. 


Attorney General, for the State. 
Messrs. Murray & Woodard, for detendant. 


Smira, C. J. The sufficiency of the charge contained in 
the indictment, in form for an affray and for mutual as- 
saults, to warrant the judgment upon a general verdict of 
guilty, is the only question presented in the record. The 
alleged defect consists in the averment that the criminal 
act was committed ina public place, instead of specifying 
the place, usual in the precedents, as a /lighway or street, 
so that the court could determine if it was public within the 
definition of the offence. The form adopted in this case, 
we believe, is that in common use In this state, and is indi- 
rectly sanctioned in State v. Woody, 2 Jones, 3835. Indeed a 
street or highway does not comprehend all places which are 
public, and where the fighting of persons becomes an affray, 
within its definition. But if there were any force in the 
objection and the indictment was deficrent in this particu- © 
lar, it clearly charges an assault and battery, and the ver- 
dict convicts of the offence which is legally set out and charged. 
We have recently held, where the bill was found by the 
grand jury against one only of the parties charged, that 
“an Indictment in form for an affray becomes in legal effect 
one for assault and battery by him against whom it is found 
a true bill, and may be so described.” State v. Brown, 82 N. 
C., 585. | 

The motion in arrest of judgment was properly overruled. 
This will be certified. 

PER CURIAM. No error. 
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SPATE v. RICHMOND PENDER. 
Indictment— Removing Crop. 


In an indietment under the act of 18/67, ch. 283, for removing a crop 
without satisfying the lessor’s claims for rent, &e., it is suffieient to 
aver, in the words of the statute, that the ace was done “ wilfully and 
unlawfoly,” leaving it to the defendant to show in exeuse, if he ean, 
that such removal ‘was made in good faith and for the preservation of 
the erop. 


(Harrison v. Ricks, TT N. €.. 7, cited and approved.) 


InpictTMEN?T for a Misdemeanor, in removing crop on 
which there was a lien, tried at Spring Term, 18890, of 
EpGEcoMBE Superior Court, before Gudger, J. 

The charge was substantially as follows: The jurors, etc., 
present that defendant agreed with one Newman to culti- 
vate on a certain parcel of land (belonging to Newman) 
there situate, during the year 1878, a crop of cotton and 
eorn and to divide said crop with Newman, the defendant 
to have all the cotton except two bales, and Newman to 
have two bales as his part ; and by said contract it was not 
agreed between said parties that the erop shou!d not be 
deemed and held to be vested in Newman before and until 
his share thereof was set apart to him; and by virtue of 
said contract, the defendant then and there entered upon 
said land, and from thenceforth until the 31st of December, 
1878, raised a crop of cotton and corn thereon and had the 
same 1n his possession ; and afterwards, to-wit, on the 14th 
of April, 4879, and before satisfying Newman’s lien on the 
crop, the defendant did unlawfully and wilfully remove a 
certain portion thereof grown on said Jand during the year 
1878, to-wit, seven bales of cotton and five barrels of corn, 
from and off said land, without first having obtained the 
consent of Newman, and without giving Newman or his 
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agent five days notice of the intended removal of the same, 
contrary, etc, 

After conviction, a motioa in arrest of judgment was 
made and overruled, judgment pronounced, from which the 
defendant appealed. Sce act of 1876-77, ch. 283. 


Attorney General, for the State. 
The defendant was not represented in this court. 


Smitru, C. J. The defendant is charged with the remoyal 
of a portion of the crop grown on rented land, without the 
consent or knowledge of his lessor and before the rent in 
kind (attaching as a lien thereto) had been delivered, con- 
trary to the provisions of the aet of March 12th, 1877, en- 
titled, “an act toamend the landlord and tenant act.” On 
the trial the defendant was found guilty and from the Judg- 
ment thereon appeals to this court. 

No statement of tie facts accompanies the appeal, and no 
errors are assigned in the record, while upen the certificate 
ef counsel thatin their opinion the defendant has good 
ground for a revision of a sentence imposing a fine of ten 
dollars, and upen his oath of inability, the appeal is allowed 
without security, and this court called on, without the aid 
of argument on his behalf, or eur attention directed to a 
single defect in the recerd or irregularity in the proceeding, 
to search for some matter apparent upon the face of the pro- 
ceedings on which to arrest the judgment. ‘The increased 
labor and responsibility thus imposed upon a court, dimin- 
ished in number with enlarged duties to meet, and unaided 
by argument in the investigations required to be made, are 
obvious, and must render the conelusions reached unsatis- 
factory to its members and perhaps still more so to the pro- 
fession. Whether the indiscriminate right of appeal allowed 
the defendants in criminal prosecutions, when the punish- 
ment imposed is nominal only, or trivial, does not require 


JUNE TERM, 1880. 653 


pecan fo aa e Nts 5 _ rn ee : ante : oa ay, 


SPAEE 0. PENDER. 


RN Sa En) 


~ 


some restrictions which without impairing any just right 
of the accused to have his case reviewed will lesson the ae- 
eumulating evil, are matters which rest in the sound discre- 
tion of the law-making power, and our duty is discharged 
in directing its attention to the subject. 

In examining the record in the absence of any defect sug- 
gested, we are unable to discover any sufficient grounds on 
which the appeal can be sustained. The indictment imper- 
fectly describes the contract between the parties, but its 
effect according to ovr understanding of its terms 1s to vest: 
an estate in the defendant during the crop-season at least 
and to create a lien upon the crop for the portion to be de- 
livered as rent. This, in the absence of statutory regula- 
tion, would put the title to the crop made by the labor of 
the defendant in him, and require from him the separatic » 
and delivery.of the rent-cotton to the lessor, as is held in 
Harrison v. Ricks, 71 N. C., 7. But the first section of the 
acton which the prosecution is founded puts the title to the 
trop thus raised in the lessor, to be held as a security until 
the rent is paid, and for the removal of it meanwhile from 
the premises, without the required previous notice to the 
lessor, and his assent, prescribes the penalty mentioned in 
section Six. 

The bill alleges the removal to have been “ wilfully and 
unlawfully” made, and negatives the conditions on which 
it would have been permissible. While the obvious pur- 
pose of the statute is the prcetection of the lessor’s interest 
against a fraudulent disposition or appropriation of the 
property inconsistent with his right and tending to defeat 
the lien for rent, the wrongful intent is not a constituent of 
the criminal act described, and the offence is sufficiently 
eharged in the substantial words of the act. The removal 
when made in good faith and for the preservation of the 
erop, when shown on the trial, would undoubtedly consti- 
tute a good defence. 


‘ 
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These are the only exceptions to the form of the indict- 
ment which occur to us, as being possibly in the mind of 
the counsel who advised the appeal, unless there were others 
taken before or during the trial, of which the record is 
silent, and we are of opinion that they are untenable. This 
will be certified to the end that the court below proceed to 
pronounce judgment on the verdict 

PER CURIAM. No error. 


STATE v. FISHBLATE, Mayor, and others. 


Indictment—Su ficiency of -~Duty of Municipal Q@fficers con 
cerning Streets. | 


An indictment against the mayor and aldermen of a city for a neglect of 
official duty in failing to remove obstructions from a street and to keep 
the sme in repair, is fatally defective if it fails to point ont the partic- 
ular public duty neglected, or to refer to the statute imposing it. 


(State v. Justices of Lenoir, 4 Hawks, 1943 State v. Com’rs of Halifax, 
4 Dev., 315; State vy. King, 8 Ired,. 411; Stafe vy. Patton, 4 Ived., 163 
State v. R, R, Co.. Busb., 234, cited and approved.) 


INDICTMENT against the mayor and aldermen of the city 
of Wilmington, tried at February Term, 1880, of New Han- 
OVER Criminal Court, before Meares, J, 

The defendants moved to quash the indictment, the mo- 
tion was allowed, and the state appealed. 


Attorney General, for the State. 
No counsel! for defendants. 


Smita, C. J. The defendants, the mayor and aldermen of 
Wilmington, are charged with a neglect of official duty in 


aor 
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failing to remove certain obstacles in some of the streets of 
the city, impediments in the way of their use, and for suf: 
fering them to become ruinous and in decay. for want of 
necessary reparation. 

The defendants moved the court to quash the indictment 
for several defects specified in the record, and among others, 
that the indictment fails to point out the particular public. 
duty neglected, or by what statute they are required to re- 
move the obstacles or to repair the streets. The court sus- 
tained the motion, and from the judgment quashing the bill 
the state appeals. 

We think there was no error in the ruling of the court, 
and that the bill is fatally defective in that it does not 
specify the duty imposed, nor how imposed, the neglect of 
which constitutes the offence. This will appear by reference 
to some of the cases determined in this court. 

In State v. Justices of Lenoir, 4 Hawks, 194, the bill charg- 
ed the defendants “ whose duty it is to amend and repair” 
the jail of their county whenever it is necessary, with negli- 
gently and unlawfully permitting it to become and remain 
ruinous and in decay for want of reparation. The defend- 
ants demurred and the demurrer was sustained, Chief Jus- 
tice TayLor saying: “There is no act which makes it the 
duty of the justices to repair the jail, and its going to ruin 
and decay may be the consequence of their neglecting the 
duty which is assigned, but the offence producing that con- 
sequence should be positively stated.” Hrnpzrsoy, J.,in a 
separate Opinion says: “The justices of our county court 
are not obliged by their own exertions to build and repair 
jails; they are only to use the smeans to that end which the 
law hag placed in their power; they are to lay the tax, make 
the order, appoint a treasurer of public buildings and ap- 
point commissioners to contract for the building of the jail. 
An omission to perform one or all of these acts, when neces- 
sary, is a violation of their duty, and they being of public 
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concern, such omission is indictable. But the indictment 
must be conformable to Mie fact. It must charge which of 
those duties was omitted.’ 

This case was followed by that of State v. neniueenats of 
Halifax, 4 Dev., 345, essentially the same as that before us, 
in which the.defendants are charged with neglecting to keep 
in repair a certain street in the town, which they were 
“bound and obliged by the act of the general assembly of 
this state to keep and maintain in safe, convenient and com- 
plete repair.” The judgment was arrested because the in- 
dictment did not specifically set out any official duty im- 
posed on the commissioners, and Gaston, J., after a careful 
analysis of the law, prescribing the various public duties, 
adds: ‘We know of no public law which obliges the per- 
sons who may be commissioners of uny incorporated town 
to keep the streets in order, and whenever an indictment is 
preferred against those who are not bound by the common 
law and of common right to repair, such indictment must 
set forth the matters, by reason whereof the obligation is 
devolved on the persons charged.” Tie same principle is 
recognized and asserted in State v. King, 3 Ired., 411; State 
v. Patton, 4 Ired., 16; and in State v. R. B. Co., Bee 284. 

Applying the principle thus declared to the present in- 
dictment, it will be found deficient in a similar failure to 
set out the particular duty devolved on the defendants in 
reference to the streets, or refer to the statu e which imposes 
it, The avermentin the billis “that during all the said 
time (while the streets were so obstructed and out of repair) 
it was incumbent upon and yet is tle duty of the said 
mayor and aldermen (naming the defendants) to amend 
and repair said sireets and highways and to reniove there- 
from the said bars of iron, cross-ties and rails of lumber (the 
alleged obstruction) which they unlawfully, wilfully and 
negligently did omit and yet do omit to do.” 

The mayor and aldermen, in the language of Judge 
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Henperson, “are not obliged by their own exertions” to 
keep the streets of the city in repair, but only to use the 
means placed at their disposal for that purpose. It nowhere 
appears that they have omitted any duty enjoined upon 
them bylaw. Theact of incorporation authorizes the board 
of aldermen “to make and provide for the execution thercof, 
such ordinances, by-laws, rules and regulations as they may 
deem necessary and proper.” Private Acts 1866, ch. 2, § 8. 
It is not alleged that they have failed to make such regula- 
tions as were nceded in regard to public streets, or tu ap- 
point preper persons to see that they were kept in order, or 
to levy taxes when needed to defray expenses incurred 
thereby, nor is any other supposed official delinquency in. 
respect to the streets or the removal of nuisances pointed. 
out, nor any reference to a law by which they are imposed. 

These imperfections are fatal to the prosecution, and fol- 
lowing the preecdents we must so declare. If the verdict 
had been given, judgment would be arrested, and while 
the motion to quash is sometimes refused, there is no reason. 
for permitting a cause to proceed when it is clear no judg- 
ment can be rendered on conviction. 

There is no error and the judgment must be affirmed. 

PER CURIAM, A firmed. 


STATE v. SOLOMON JONES. 
Justices Jurisdiction—Disposing of Property under Mortgage. 
posing perty g 


Justices of the peace have exclusive jurisdiction of the offence of fraud-. 
ulently disposing of personal property embraced in a chattel mortgage. 
(Acts 1874, ch. 31; 1875, ch. 215; 1879, ch. 92.) 

(State v. Upchurch, 72 N.C., 146; State vy. Edney, 80 N. C., 360, cited 
and approved.) 
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InpicTMENT for a Misdemeanor tried at Spring Term, 
1880, of CAMDEN Superior Court, before Graves, J. 

Upon the facts found by the special verdict, the court 
held that defendant was not guilty, and the solicitor for the 
state appealed.. The decision of this court being upon the 
question of jurisdiction, a statement of the facts found by 
the special verdict is unnecessary. 


Attorney General, for the State. 
Messrs. Pruden & Shaw, for defendant. 


Smitu, C.J. The defendant is charged with violating the 
act of 1874-’75, ch. 215, in disposing of part of his crop 
embraced in a chattel mortgage with intent to defraud the 
mortgagee-creditor, and on the trial the jury rendered a 
special verdict. The court being of opinion that the facts 
found do not constitute the criminal offence imputed and 
that the defendant was not guilty, so adjudged and the so- 
licitor appealed. 

The judgment of the court is sustained in the argument 
for the defendant upon several grounds: 

1. The verdict fails to find the intent to defraud, which 
under the statute is a constituent element of the criminal 
act. | 
2. The conveyance of twenty barrels of a planted crop 
which yields thirty barrels of corn, is‘Operative to pass title, 
and the mortgagee acquired no property of which he could 
be defrauded by a disposition of any part of it. 

3. The verdict does not show that the defendant sold 
more than the excess to which he was entitled under the 
mortgage. | 

There is much force in each of these objections, but it is 
not necessary to pass upon them, since it is plain that the 
offence charged, whether supported by the verdict or not, 1s 
exclusively cognizable before a justice of the peace, and the 
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superior court has ne original jurisdiction to hear and de- 
termine it. | 

The act upon which the indictment is framed, which is 
but a re-enactment of the previous act of 1873-’74, ch. 31, 
extending its provisions to those who knowingly purchase 
property so conveyed or under lien, or who aid and assist 
in its fraudulent disposition, prescribes the punishment of 
‘‘a fine not exceeding fifty dollars or imprisonment not ex- 
ceeding one month.” As the amended constitution (Art. 
IV., § 27,) confers jurisdiction on justices of the peace “un- 
der such regulations as the general assembly shall pre- 
scribe,” of all criminal matters where the punishment can- 
not exceed “a fine of fifty dollars or imprisonment for thirty 
days,” the offence when committed was within the cogni- 
zance of the superior court alone, as a month may be more 
than thirty days. State v. Upchurch, 72 N. C., 146; State v. 
Edney, 80 N. C., 360. 

But the law has been changed by the act of 1879, ch. 92, 
section four of which provides that the words “impris- 
onment for one month” whenever used in any statute shall 
be replaced by the substituted words, “imprisonment for 
thirty days”; and section seven vests in the justices of the 
peace exclusive original jurisdiction of all criminal matters 
where the punishment which now is or hereafter may be 
prescribed by law “shall not exceed a fine of fifty dollars 
or imprisonment for thirty days.” Thesuperior court there- 
fore had no jurisdiction of the offence when the prosecution 
was instituted, and was not authorized to render judgment 
therefor. 

There is no error in the refusal to proceed to judgment, 
and the defendant is entitled to his discharge. This will be 
certified. 


Per CURIAM. 7 No error, 
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STATE v. WILLIAM M. DUDLEY. 
Justice’s Jurisdiction—Entering on Land. 


Justices of the peace have exclusive original jurisdiction of the offence 
of entering on lund after being forbidden. (Act 1879, ch. 92.) 


INDICTMENT for a Misdemeanor, tried at Fall Term, 1879, 
of CARTERET Superior Court, before Lure, J. 

The defendant was indicted at a superior court opened 
and held for the county of Carteret, on the ninth Monday 
after the first Monday in March, 1879, for an unlawful and 
wilful entry upon the land of one Laughton, without a 
license therefor after being forbidden so to do. Upon plea 
to the jurisdiction of the eourt, the judge held that exclu- 
sive original jurisdiction of the offence charged in the bill 
of indictment was vested in a justice of the peace, and dis- 
charged the accused, and from that judgment Galloway, soli- 
citor for the state, appealed. 


Attorney-General, for the State. 
Defendant not represented in this court. 


DILLARD, J. We concur in the opinion of the court be- 
low. By the act of 1879, ch. 92, § 1, exclusive original 
jurisdiction is given to justices of the peace of divers of- 
fences mentioned in said section, with a power of punish- 
ment not exceeding a fine of fifty dollars or Imprisonment 
for thirty days; and among thie offences so made covnlaalle 
by a justice of the peace ure those enumerated in section 
116 of chapter 32 of Battle’s Revisal. 

Said section 116 enumerates three offences, (1) an unlaw- 
ful and wilful entry without Hcense after being forbidden, 
as charged in this bill of indictment; (2) an unlawful and 


JUNE TERM, 1880. 661 
STATE v. RICE. 


wilful entry by a person not being the present owner or 
bona fide claimant of the premises, and carrying therefrom 
any wood or other thing without a felonious intent, both of 
these being misdemeanors; and (3) such entry and carrying 
away of wood or other thing as specified in the last offence 
aforesaid with a felonious intent, which last offence in the 
words of the statute is to be deemed a larceny and punished 
as such. 

The offence charged against the defendant is of the first 
kind described in section 116,and is.a petty misdemeanor. 
It was therefore within the constitutional power of the icg- 
islature to give cognizance of it and such offences, to a jus- 
tice of the peace, as authorized by the constitution. Art. I, 
§$ 18,and Art. TV, § 27. 

The act of the legislature (1879, ch. 92,§ 1) undertakes 
to clothe justices of the peace with Jurisdiction of the mis- 
demeanor charged in the bill of indictment in this case. It 
may be questioned whether it operates to confer on justices 
of the peace jurisdiction to try and determine the offence 
in the 116th section, which is to be deemed a4 larceny and be 
punished assuch. But the question does not arise on this 
indictment, and we therefore express no opinion on that 
“point. There is no error. Let this be certified. 

Peg CURIAM. No crror. 


STATE v. JAMES RICE. 
Larceny—Sufficiency of Evidence. 


Where, on an indictment for larceny, it was in evidence thattwo days 
after the larceny was committed, the stolen goods were found in an 
wninhabited house half a mile from where defendant lived, in whick 
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the former occupant had left some turnips, etc. ; that at one o’clock a 
night of the same day, the defendant and a woman went to the honse,, 
he going in at the window and she remaining outside; that when cer- 
tain persons who were watching the house approached, the woman ran 
off, aud the defendant being ordered to come out did so after some de- 
lay; Held, that the evidence did’ not warrant the conviction of the de- 
fendant. 


(State v.. Patlerson, 78 N. C., 470; Cobb v.. Fogalman, 1 Ired.,. 449; Brown 
v. Kinsey, 81 N. C., 2453 State v. Vinson, 63 N.C., 335, cited and sp- 
proved.) 


INDICTMENT for Larceny, tried at Spring Term,. I880, of 
Wake Superior Court, before Gudger, J. 
Verdict of guilty, judgment, appeal by defendant. 


Attorney-General, for the State. 
Mr. J. H. Fleming, for defendant. 


Asue, J. The only question raised by the record in this 
case is whether there-was- any evidence against the defen- 
dant, and if any whether it was sufficient reasonably to 
warrant the jury in finding a verdict of guilty. 

The store-house of one Holloman and another, in the: 
county of Wake, was broken into on the night of the first’ 
of February, 1880, and a quantity of goods stolen therefram, 
consisting of flour, tobacco, sugar, snuff and other articles. 
On the Wednesday after the Monday, on which the goods. 
were taken, they were found in the tof of an uninhabited 
house on the plantation of one John Medlin, situated some: 
three or four hundred yards from his dwelling house, and 
the defendant lived about one half mile from his house. 
This house bad been abandoned some weeks before this by 
Medlin, and some plunder (turnips for one thing) left in it. 
The house was surrounded and watched on the Wednesday 
night after the theft, and about 1 o’clock at nighta man and 
woman came to the house, he raised a window and entered 
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while she remained on the outside. When those watching 
approached, the woman ran, and when the man was ordered 
to come out, after some delay he said “it is Medlin’s mother, 
don’t be afraid,’ and when asked, “is that you Jim,” he 
said “yes” and came out, and it proved to be the defendant. 
~The conduct of the defendant, and the woman by whom 
he was accompanied, was certainly very suspicious, but the 
fact of his going to the house at that time of the night, 
which is the only circumstance pointing to him as the 
guilty party, is consistent with the hypothesis of his inno- 
cence. It is possible he may have gone to the house after 
some of the plunder which Medlin had left there, or in pur- 
suance of an assignation with his companion, or it may be 
that he'‘discovered the goods in the loft, deposited there by 
the person who had stolen thera, and he went there for the 
purpose of purloining them from their place of deposit. 

The evidence to convict the defendant with the larceny is 
very slight, at least it only raises a suspicion of guilt and 
“where there is no evidence or if the evidence is so slight 
as not reasonably to warrant the inference of the defendant's 
guilt, or furnish more than materials for mere suspicion, it 
is error to leave the issue to be passed on by the jury and 
they should have been directed to acquit.” State v. Patter- 
son, 78 N. C., 470; Cobb v. Fogalman, 1 Ired., 440; Brown v. 
Kinsey, 81 N. C., 245; State v. Vinson, 63 N. C., 380. 

There is error. Let this be certified to the superior court 
of Wake county that the case may be proceeded with ac- 
cording to this opinion and the law. 

Error. Reversed. 
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STATE v. ALFRED GORAM. 


Peace Warrant. 


A peace warrant in which is alleged no threaf, fact or circumstance from 
which the court can determine whether the fear of the prosccuter is 
wel. founded, should be quashed. 


(Stale v. Cooley, 78 N. C., 538, cited and approved.) 


PROCEEDING under a Peace Warrant heard at Spring 
Term, 1880, of Wake Superior Court, before Gudger, J. 

The warrant was issued, in behalf of one Malvina Goram, 
by a justice of the peace, and alleged “that she has reason 
to fear and doth fear that Alfred Goram will do her serious 
bodily injury, and bath prayed that he be bound with surety 
to keep the peace.” Upon the hearing, the defendant moved 
to quash the proceedings on the ground that the warrant 
does not show that any threats were made by defendant. 
Motion overruled and the defendant appealed. 


Attorney General, for the State. 
Mr. J. H. Fleming, for defendant. 


Dittarn, J. The defendant on the application of Mal- 
vina Goram was adjudged in a justice’s court to find surety 
of the peace, and on appeal to the superior court he moved 
to quash the warrant on the ground that no threat, fact, or 
circumstance was alleged either in the warrant, or affidavit 
on which it was founded, from which 14 could be seen that 
the fear of the party praying surety of the peace was well 
founded. His Ilonor overruled the motion and adjudged 
that the defendant pay the costs, from which judgment the 
appeal is taken. 

In this ease, the application for surety of the peace was 


JUNE TERM, 1880. 665 


en i tr a a RE REF 


STATE vt. HUGHES. 

in terms based on the allegation that the party applying, 
had reason to fear and did fear that defendant would do her 
serious bodily injury, and the case of appeal does not dis- 
close whether any ground to bind was established by the’ 
evidence. In State v. Cooley, 78 N. C., 588, it is ruled that 
a peace warrant alleging no threat, fact or circumstance 
from which the court can determine whether the fears of 
the party praying surety of the peace were well founded, 
shouid be quashed ; and upon the authority of that case we 
hold that the judge should have quashed the warrant In 
this case. 

Let this be certified to the end that tie warrant be 
quashed in the court below. 

PER CURIAM. ‘Error, 


STATE v. FRANK HUGHES. 


Practice~-Judgment against prosecutor for Costs. 


Where after the acquittal of the defendant in a eriminal action, one M 
was marked as proseentor and adjudged to pay the costs on motion of 
the defecdant and the solicitor, but npon notice given by the Cefend- 
ant alone; /izid not te be crror, (Act of 1879, ch. 49.) 


(State v. Crosset, 81 N. C., 579, cited and approved.) 


Inpictment for Larceny tried at Spring Term, 1880, of 
Strokes Superior Court, before Buxton, J. 

Upon return of a verdict of “not guilty ” the acenaune 
moved to have the name of the prosecutor, Martin, marked 
on the bill. This was resisted on the ground that the no- 
tice and motion in such case should have been made by the 
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state. The court allowed the motion and gave judgment 
against the prosecutor fur costs, from which he appealed. 


Aitorney General, for the State. 
No ceunsel, contra. 


Dirtanrd, J. The defendant was indicted for stealing 
tobacco plants of James G. Martin, and on the trial was ac- 
quitted, and thereupon, on notice by defendant to said Mar- 
tin, a motion was made by him, and also by the solicitor 
without otber notice than the one given by the defendant, 
Hughes, to have said Martin set down as prosecutor and for 
judgment against him for costs, and from the judgment of 
the court ascertaining said Martin to be prosecutor and ad- 
judging the costs against him, said Martin appeals to this 
court. : 

By act 187475, ch. 207, it was enacted that in all crim- 
inal actions, in case of the acquittal of the accused or his 
discharge from the prosecution otherwise, the costs inclyd- 
ing fees to his witnesses, upon certificate of the judge or 
justice of the peace of their being necessary to the defence, 
should be paid by the prosecutor marked upon the bill, if 
any, upon the further certificate, that there was not reason- 
able cause for the prosecution and that the same was not 
demanded by the public interests. And under the act it 
was held that the person prosecuting in order to be lable 
should have been marked as such on the bill when sent to 
the grand jury, and that the court had no right to order 
him afterwards to be so marked without his consent. State 
v. Crosset, 81 N. C.; 579, and cases there cited. 

By the act of 1879, ch. 49, power is given to the judge, 
eourt or justice of the peace, before whom a trial is had, to 
ascertain and order marked a party as prosecutor at any 
stage of a criminal proceeding, with the proviso, that he is 
not to be so marked after bill found without notice to him 
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to show cause against it; and when a person isso ascertained 
and set down, he is liable in case of an acquittal, rolle prose- 
qui, or arrest of judgment to pay the costs including the fees 
to accused’s witnesses, whom the judge, court or justice of 
the peace shall certify to have been proper for the defence, 
and whenever such judge, court or justice of the peace shall 
be of opinion, that there-was no reasonable ground for the 
prosecution and ihat the same was not called for by the 
public tterests. 

In this case at the return of the verdict of not guilty, the 
defendant then and there, as stated m the Judge’s case of 
appeal, notified Martin of a motion to be made to have him 
marked as prosecutor and for judgment against him for 
costs, and afterwards the motion was made the said Martin 
being present and resisting on the ground that the notice 
and motion should have been by the state and not by the 
acquitted party. On consideration of the motion the court 
adjudged the prosecution to be frivolous and not called for 
by the public interests and ordered that said Martin be set 
down as prosecutor and gave judgment against him for the 
costs, and thereupon, on motion of the solicitor, it was again 
adjudged that he pay the costs, and the appeal of the said 
Martin presents only the question of the legality of this 
judgment. 

By the aforesaid act of 1879, ch. 49, the court unquestion- 
ably had the power toascertain and set down Martin as pros- 
ecutor, and to enter judgment against him for the costs. 
That is conceded by Martin, bus he urges that Hughes, 
having been acquitted and not asking any certificate as to 
the necessity of any witnesses summoned on his part to his 
defence, was not interested in the matter of costs, and it was 
error in the court below to act on Ais notice and motion. 

The judge in his statement sent up sets forth that the 
judgment against Martin was on the notice and motion of 
Hughes, and also on the motion of the solicitor, and so the 
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question is narrowed down to the point, whether under the 
circumstances it was admissible to adjudge Martin to pay 
the state’s costs on motion of the solicitor without other no- 
tice than that which had been given by the acquitted party. 

The object of the notice to a party proposed to be set down 
as prosecutor and to be subjected to costs, is, that he may 
have a day in court to show cause against the application, if 
any he have; and here, en notice of motion from Hughes, 
the acquitted defendant, Martin was present and heard in 
opposition, and no reason appears to us why the court, al- 
though Hughes was asking nothing in respect of costs incur- 
red by him, might not, at the hearing of the motion on a 
notice given by Hughes only, have ordered Martin to be 
marked as prosecutor and adjudged the costs against him. 
Martin under the notice from Hughes had his day in court 
and his opportunity of showing cause was as complete as if 
he had had another notice from the prosecuting officer of 
ihe state. 

There is noerror and this will be certified to the court be- 
low. 


Per CuRIAM. No error. 


ny 


STATE v. GEORGE W. MoMINN, 
Retailing without License—Evidence— Judge's Charge. 


Upon the trial of an in lietment for an unlieensed retailing ef spirituous 
liquors, the evidence of the prosecuting witness was that defendant 
had a room wherein was a table with a hole in the top and a vessel on 
it containing such liquor; that on s:mdry times witness went into the 
yoom and poured out a drink of the spirits less than a quart, and hav- 
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ing drunk it, dropped some money, at the rate of a nickle for @ drink, 
into the hole, the defendant being present and nothing being said by 
him or the witness; Held, that the court was not in error in refusing 
to charge that there was no evidence of a sale or contract for the sale 
of the liquor, and in charging instead that if the Fury should believe 
from the testimony that the liqnor drank by witness was the property 
of the defendant, and that he reeeived the money put into the hole 
by the witness as payment therefor, and that this was a device to evade 
the statute against retailing, the defendant was guilty. 


(State v. Kirkham, 1 Tred., 384; State v. Bell, 2 Jones, 837; Jéate v. Sim- 
mons, 66 N. C., 622, cited and approved.) 


InpicrMeEnt for selling liquor in -violation of the statute, 
tried at Spring Term, 1880, of IIenpERson Superior Court, 
before Schenck, J. | 

The defendant was indicted for seiling spirituous liquor 
to one Nelson by a measure less than a quart without hav- 
ing a license therefor, and on the trial the evidence by Nel- 
son was, that the defendant had a room in the town of [len- 
-dersonville, and ‘n the room was a table with a decanter on 
it containing spirituous liquor and tumblers, and in the top 
of the table was a small hole; that during a court weck, as 
well as at sundry other times, he went into the apartment 
and poured out a drink of spirituous quor less than a 
quart and drank it, and then dropped some moncy, at the 
rate of a nickel for a drink, into the hole in the table; that 
this was done in the presence of the defendant, and nothing 
was said between them. . 

Upon the evidence the defendant asked the court to 
charge the jury that there was no evidence of a sale or con- 
tract for sale of spirituous liquors on his part. This was 
refused, but in place thereof the court charged that if the 
jury should believe from the testimony that the spirituous 
liquor drank by the witness was the property of the defend- 
ant, and that he received the money put into the hole by 
the witness in payment therefor, and that this was a device 
on the part of the defendant to evade the statute against 
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retailing, the defendant was guilty. On being found guilty 
and judgment pronounced, the defendant appealed. 


Attorney General, for the State. 
Neo counsel for the defendant. 


DiLuARD, J. There is no error in the refusal of the charge 
requested, nor in the charge given. A sale is the transmu- 
tation of the property in a personal chattel from one te 
another on a guid pre quo, paid or agreed to be paid, and 
such a change of property in the retail of spirituous liquors 
by the smail measure is usually effected by the delivery of 
the article and the payment of the price simultaneously, 
but it may be in other modes. If the liquor come directly 
or indirectly from the owner to another on a valuable con- 
sideration, it is a sale; and if so, it is. perfectly immaterial 
as to the mode or manner of it. To constitute a sale under 
the statute against retailing, there is no necessity for a 
manual separation and delivery of the parcel by the re- 
tailer to the customer, but it will be a delivery sufficient in 
law if the keg, decanter or other vessel be so placed or pre- 
pared as that the customer can or may with the consent of 
the owner draw for himself; and so likewise, the price paid 
in completing the sale need not be ‘paid into the hands of 
the proprietor, but it will be equivalent if it be oper nee 
for him in a place of his appointment. 

Now in our case, the particular drink for the sale of which 
this indictment was brought, was not poured out and deliv- 
ered by the defendant to Nelson, but the proof was that the 
defendant had a room in the town in which wasa table with 
a decanter thereon, and tumblers, and a small hole in the 
top of the table, and that Nelson during the week of court 
went into this room, as he had done divers times before, and 
poured out and drank a small parcel of liquor, and then 
dropped into the hole money at the rate of a nickel for a 
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drink, the defendant being present and nothing said be- 
tween him and the witness. These facts, although no con- 
versation passed between the witness and defendant, were. 
some evidence of the alleged illegal sale to Nelson during 
court week, and not only warranted the judge to refuse the 
instruction asked by the defendant, but to authorize him to 
submit the same to the consideration of the Jury as reason- 
ably sufficient to establish the guilt of the defendant, if 
therefrom they should find that the liquor drank by the 
witness was the property of the defendant, and that he re- 
ceived therefor the money which was dropped into the hole 
in the table, and that the arrangement of things was a de- 
vice to evade the statute. His Honor’s charge was in ac- 
cordance with the precedents in the cases, State v. Kirkham, 
1 Ired., 884; State v. Bell, 2 Jones, 887; State v. Simmons, 66 
N. C., 622, and we must declare there is no error. Let this 
be certified. 


PER CURIAM. No error. 


STATE v. AMERICUS COOPER. 
Tales Jurors, Qualification of. 


Tales jurors must own real estate of frechold situates in the county where 
the court is held in which they are to serve. 


InpIcTMENT for larceny tried at Spring Term, 1880, of 
WAKE Superior Court, before Gudger, J. 

On the trial of this case, a tales juror was challenged for 
cause on the ground that he was not a freeholder within the 
county of Wake, (he owned land lying in the county of 
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Franklin) The chatlenge was disallowed by the court and 
the defendant excepted. Verdict of guilty, Judgment, ap- 
peal by defendant. 


Aittorney General, for the State. 


oe = 7 . » 
No counsel for aetendant. 


Asub, J. There was error in refusing to allow the chal- 
lence. By virtue of section 25, chapter 31, of the Revised 
Code, it was provided “that the courts of pleas and quarter 
sessivus, at the frst term which shall be held after the first 
day of January next and once at least in every two years 
thereafter, shall eause their clerk to lay before them the tax 
returns of the preceding year for their county, from which 
they shall select the names of such persons only as are free- 
holders, and as are well qualified to act as jurors,a Ust of 
which names shall be made out by their clerk and consti- 
tute the jury list; and such jury lists so made up shall con- 
tinue for two years in its operation,” &e. The 26th section 
of the same chapter provides. how the names on the list 
shal] be written on scrolls and put ina box prepared for 
the purpose with two divisions, marked No. 1 and 2, and 
the jurors to be drawn foreach court from No. 1 and placed 
in No. 2., &e., &e. And then in section 29 of the same 
chapter it is further provided “that there may not be a de- 
fect of jurors, the sheriff shall by order of court summon 
from day to day, of the bystanders, other jurors, being free- 
holders within the county where the court is held, to serve 
on the petit jury, and on any day the court may discharge 
those who have served the preceding day.” 

The same qualification is required for tales jurors as for 
jurors on the original panel, to-wit, that they should be free- 
holders within the county where the court is held, which 
must mean that they must own real estate in the county 
where the court, to which they are summoned to serve as 
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jurors, is held. We do not see how there can be any doubt. 
about the construction of the act as it stood in the code. 
The fact that in forming the list for a county the names of 
such persons only as are freeholders should be selected, and 
that that selection was required to be made from the tax re- 
turns of the preceding year, is conclusive that the legislature 
contemplated that the jurors should own real estate suffi- 
cient to qualify them as freeholders, in the county where the: 
court is held. All the lands in the county owned by indi-. 
viduals or corporations are required to be listed for taxation. 
and are presumed to be entered with the names of their 
owners on the tax returns of the county. It is the place 
where-every one would look to find who of the citizens of 
the county were freeholders within its boundaries. They 
certainly would not expect to find there who of the citizens. 
owned land in other counties. But the law in regard to the. 
qualification of jurors on the original panel is now altered. 
By the act of 1868, ch. 9, § 2, the only qualification re- 
quired is that they should have paid tax for the preceding 
year, and be of good moral character, and of sufficient intel- 
—ligence, but it is different as to tales jurors. The provision 
in section 29 of chapter 31 of Revised Code above cited, has 
not been altered or amended, but has been carried forward 
in Battle’s Revisal, page 860, in the very words of the Re- 
vised Code, as an addendum to the Code of Civil Procedure, 
§ 229. The language of the section is explicit, “that there 
may not be a defect of jurors, the sheriff shall by order of 
the court summon, from day to day, of the bystanders, other 
jurors, being freeholders lisa the county where the court is held, 
to serve on the petit jury.” 

We think there can be no possible room for doube about 
the proper construction of this proviso. It prescribes who 
must be summoned as tales jurors; first, they must be by- 
standers; and secondly, they must be freeholders within the 
county where the court is. held, The term “ within the 

43 
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-eounty where the court is held,” evidently refers to the pro- 
-prietorship of real estate within the borders of the county, 
and not to the presence within the county of the persons to 
-besummoned who are freeholders in that or other counties; 
for this last requisite, if that is meant, would be superfluous, 
as they had been already required to be of the bystanders. 
There was a motion in arrest of judgment: on the ground of 
a defect in the indictment, but it is unnecessary to consider 
ithat question, as the decision on the point discussed disposes 
.of the case. 

There is error. Let this be certified to the superior court 
of Wake county that a writ of venire de novo may be award: 
ved the defendant. 

_Error. Venire de riovo. 


STATE v. JOHN MITCHELL. 


Territorial Jurisdiction—Criminal Pleading. 


. | 
‘1, The courts of this state have jurisdiction only of offences committed 
within its territorial boundaries, and if they are committed in another 
state, that is a matter of defence under the plea of ‘not guilty.”? 


'9,-Such a defence does not call for a plea in abatement under Bat. Rev., . 

ch. 33, § 70, which was enacted to cover cases where the offence was 

~ committed in the state, but which was charged to have occurred in the 
cwrong county. | 


‘InpIcTMENT for an Assault and Battery tried at Spring 
‘Term, :1880, of Watauaa Superior Court, before Gilmer, J. 
During the trial, the defendant offered to prove that the 
-6ffence, if any, was committed beyond the county line of 
Watauga and in the state of Tennessee, but the court upon 
-objection by the state refused to admit the testimony, unless 
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the defendant would withdraw the plea of “not guilty” and 
plead in abatement, which he declined to do. And there- 
upon the court rejected the evidence and the defendant ex- 
cepted. Verdict of guilty, judgment, appeal by defendant. 


Attorney General, for the State. 
Myr. G. N. Folk, for defendant. 


AsHE, J. The ruling of His Honor seems to have been 
founded upon a misconception of the act of 1854—’55—Bat. 
Rev. ch. 33, § 70. This case does. not come within the pur- 
view of that statute. The mischief intended to be remedied 
by it was the difficulty encountered by the courts in effect- 
ing thfe conviction of persons who had violated the criminal 
law of the state, where the offence was committed near the 
boundaries of counties, which were undetermined or un- 
known. And it often happened that where the boundaries 
were established and known, it was uncertain from the proof 
whether the offence was committed on the one or the other 
side of the line; and in consequence of the uncertainty and 
the doubt arising from it, offenders went “unwhipt of jus- 
tice.” This was the evil intended to be remedied. It had 
reference to the violation of the laws of this state committed 
near the boundaries of counties and not the borders of the 
state. The very terms and scope of the act support this 
construction, for it is enacted, “that in the prosecution of: 
all offenders, it shall be deemed and taken as true, that the 
offence was committed in the county in which by the in- 
dictment it is alleged to have taken place, unless the defen- 
dant shall deny the same by plea in abatement, the truth 
whereof shall be duly verified on oath or otherwise, both as 
to substance aud fact, wherein shall be set forth the proper 
county in which the supposed offence, if any, was com- 
mitted; whereupon the court may on motion of the state 
commit the defendant, who may enter into recognizance as 
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in other cases, to answer the offence in the county averred 
by his plea to be the proper county ; and on his prosecution 
jn that county it shall be deemed conclusively to be the 
proper county.” 

It is a necessary quality of a plea in abatement, that it 
should give a better writ,as in this case it is required by 
the act to set forth the proper county in which the offence, 
if any, was committed, which will be taken conclusively as 
the proper county to which the defendant may be recog- 
nized to appear to answer the charge of the state, unless it 
shall see proper to take issue upon the plea. When the act 
requires that the plea should set forth the county where the 
offence was committed, and that should be taken as the 
proper county for the trial to which the defendant might 
be recognized, it follows most conclusively that the offence 
referred to in the act was one committed within the borders 
of the state, in violation of the’ laws of the state, for our 
courts cannot take cognizance of the violation of the crim- 
inal laws of other states, and would have no right to recog- 
nize offenders to appear before their judicial tribunals. 

The courts of this state have jurisdiction only of offences 
committed within its territorial boundaries, and if they are 
eommitted in another state, that is matter of defence under 
the plea of “not guilty.” It is not a plea in abatement, be- 
cause the plea could not give a better writ, that is, set forth 
the proper county which has jurisdiction of the offence, in 
which it might be tried. Buta pleain abatement in this 
case in which the facts would have to be stated and verified, 
instead of giving a better writ, would defeat the prosecution, 
and therefore would not be a good plea. 

There is error. A venire de novo isawarded. Let this be 
certified to the superior court of Watauga county that further 
proceedings may be had agreeably to this opinion and the 
law. 

Error. Venire de novo. 


JUNE TERM, 1880. 677 


a ES 


av 


STATE v. MERRITT. 


STATE v. JULIAN MERRITT and others. 
Violation of Town Ordinance—Sufficeency of Warrant. 


1. In a criminal action before the mayor of a town, the warrant set oué 
“that on or about May 9th, 1880, the defendants M and P did while 
driving out of town act in a disorderly manner by driving at a furious 
rate, ete., contrary to law and in violation of the sixth ordinance: of 
said town and against the peace andidignity of the state ;°? Held, to be 
sufficient. 


2. Sinee the gencral law for the government of towns (Bat. Rev., ch. 111),. 
of which judicial notice will be taken, it is not necessary in criminal 
warrants for a viclation of a town ordinanee to ayer an authority to 
pass the ordinance alleged to be violated. 


(Watts v. Scott, 2 Dev., 13; Com’rs vy. Frank, 1 Jones, 486; Hendersonville 
vy. McMinn, 82 N. C., 582, cited, distinguished and approved.) 


CriminaL Action commenced before the mayor of the 
town of Clinton, and heard on appeal at Spring Term, 1880, 
of Sampson Superior Court, before Avery, J. 

The mayor of the town issued a warrant for the arrest of 
the defendants, in the following words: 8B. F. Boykin com- 
plains on oath and says that at and in the town of Clinton, 
on or about the 9th day of May, 1880, Julian Merritt and 
Avery Peterson did while driving out of town act in a dis- 
orderly manner by driving at a furious rate, and did whoop 
and hollow so loud as to disturb the quiet of the town, espe- 
cially those persons living on the street on which they were 
driving, contrary to the law and in violation of the sixth 
ordinance of said town, and against the peace and dignity 
of the state. ae 

The motion to quash the proceeding was allowed by the 
court below, and Guiloway, solicitor for the state, appealed: 


Attorney General and E. T. Boykin, for the State. 
The defendants were. not represented in this court. 
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SmirH, C.J. The criminal offence imputed to the defen- 
dants in the sworn complaint annexed to the warrant for 
their arrest is that of disorderly conduct in the streets of the 
town of Clinton in furious driving, whooping and hollow- 
ing and thereby. disturbing its peace and quiet. The parties 
were brought before the mayor, and on the hearing required 
to pay a fine of two dollars and a half each, and the costs of 
the prosecution, and they appealed. In the superior court 
the defendants’ counsel moved to quash the proceeding, and 
the motion being allowed, the solicitor in behalf of the state 
appealed to this court. 

In Watts v. Scott, 2 Dev., 1, the warrant was for a penalty 
“for violating the 28th section of the ordinance of the said 
town” (Hillsboro) and after verdict two objections were 
made to its form. 1. The warrant did not state as a fact, 
the existence of the ordinance mentioned in it, nor the con- 
tents of such ordinance or any part thereof. 2. The warrant 
did not allege any act or omission, by which any penalty 
given in the ordinance had been incurred. The objections 
were sustained and the judgment arrested. On appeal the 
ruling was declared tc be erroneous and the judgment was 
reversed. | 

In Com’rs v. Frank, 1 Jones, 486, the charge was that the 
slaves, “did on Sunday, 5th instant, violate town ordinance 
No. 5,” and it was held insufficient for failing to “set forth 
the act of assembly by virtue of which the ordinance was 
passed.” 

Without attempting to reconcile these decisions and ac- 
cepting the latter as the correct exposition of the law, we 
are of opinion the charge in the present complaint 1s suffi- 
ciently explicit. The arrest of judgment in the case last 
cited is based upon the want of an averment of authority 
in the commissioners to make the ordinance, which, if it 
existed, must have been conferred by a special statute. We 
have now a general law of which judicial notice will be 
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taken for the government of towns. Bat. Rev., ch. 111. Sec- 
lion 20 of the act vests in the corporate authorities of towns 
the power “ to enforce their by-laws and regulations by im- 
posing penalties on such as violatethem.” Section 30 gives 
criminal jurisdiction to their chief officers, and section 31 
declares that “any person or persons violating any ordi- 
nance of any city or town of this state, shall be deemed 
guilty of a misdemeanor.” 

It is not therefore necessary now to aver an atithority to 
pass the ordinance conferred by a general and public law 
as it was when that authority was derived under a special 
act of incorporation. It appears from the complaint: 1. 
That the acts of the defendants were disorderly, a disturb- 
ance of the public peace and proper to be suppressed. 2. 
That the specifie ordinance violated is pointed out by its 
number, from which the defendants know the accusation 
made againstthem. 3. That their criminal conduct is “con- 
trary to the law and in violation of the 6th ordinance of 
the town.” 

These averments are clearly sufficient when proved to the 
satisfaction of the Jury to warrant the judgment of the 
court. It cannot be expected, nor is 1t required, that sum- 
mary proceedings before an inferior tribunal, such as first 
passed on this charge, should be conducted with the care 
and precision necessary in indictments for crimes of higher 
grade, prosecuted in courts of general and superior jurisdic- 
tion, and in our opinion the order to quash is erroneous. 

The case is distinguishable from Hendersonville v. McMinn, 
82 N. C., 532. There, the reference to the violated ordinance 
was wholly indefinite and vague, whereas i in the case before 
us it is explicitly designated. | 

The judgment must be reversed and the court below di- 
rected to proceed, and it is so ordered. 

_ Error, Reversed. 
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STATE v. T. ALLEN. 
Witness before Grand Jury—By whom Sworn. 


The act of 1879, ch..12, creates and anthorizes an additional mode of 
swearing witnesses to testify before a grand jury, and dees not abro- 
gate the mode formerly prevalent of swearing them in open eourt. 


(State v. Cain, 1 Hawks, 352, cited and approved.) 


InpicrmMEeNT for Assault and Battery tried at Fall Term, 
1879, of. Hatirax Superior Court, before Avery, J. 

On conviction of the defendant in the court -below; a 
motion was made.-to arrest. judgment, on the ground that 
the bil] of indictment was found on the evidence of wit- 
nesses sworn in court and sent to the grand jury, in- 
stead of on that of witnesses sworn by the foreman of 
the grand jury and by him endorsed on the bill, under 
the act of 1879, ch. 12. The motion was refused by the in- 
ferior court, but allowed by the superior court, and the so- 
licitor appealed. 


Attorney General, for the State. 
Messrs. Mullen & Moore. for defendant. : 


Ditiarp, J. The motion in arrest was -properly refused 
by the inferior court and should have ‘been: refused: by the 
judge below. It is conceded in the terms of the motion, that 
the bill was fonad on the testimony of witnesses sworn in 
court and endorsed on the bill by the clerk of the court, and 
the question is whether the witnesses might have been. so 
sworn and sent, or must have been-sworn only by the fore- 
man, and by him endorsed. on the bill under chapter 12 of 
the act of 1879. 

The law and practice has been ever since the act of 1797, 
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(construed in State v. Cain, 1 Hawks, 352, and brought for- 
ward in all the Revisals of our laws) that bills of indict- 
ment should be found on the testimony of witnesses sworn 
in court and sent to the grand jury. And so the only mat- 
ter for our decision is, whether that mode of proceeding has 
been repealed by the late act giving to the foreman of a’ 
grand jury the power to swear and endorse on the bill the 
witnesses examined before that body. 

In our opinion the act of 1879 creates and authorizes an 
additional mode of swearing witnesses to testify before a 
grand jury, and was not intended to abrogate and does not 
abrogate the mode so long prevalent, of swearing them In 
open court. The act in terms vests in the foreman the 
power to swear as witnesses only those whose names are en- 
dorsed on the bill by the officer prosecuting in behalf of the 
state, or by direction of the court, with a mandate to en- 
dorse on the bill such of those already endorsed as he shall 
swear and examine. There is nothing in the language of 
the act which requires the former mode of swearing the. 
witnesses In open court to give place to the new mode; 
and the matter of the late statute is not so clearly repug- 
nant to the former law and practice as to negative its con- 
tinuance. 

The rule in the case of two statutes is, that where they 
both are merely affirmative and in substance such that both 
may stand together, the latter shall not repeal the former, 
but they shall have a concurrent efficacy. Broom’s Legal 
Maxims, 12; Dwarris on Statutes, 156. Here, both the old 
and the new law affirm modes of furnishing evidence to the 
grand jury, and there is nothing in the late act which ex- 
pressly or by a necessary implication repeals the authority 
to swear witnesses in court, so long existing. The intent 
of the legislature, in our opinion, was to vest the power to 
swear witnesses in the foreman as an additional mode to 
the one already in use, as a convenience whereby to save 


682 IN THE SUPREME COURT. 
STATE v. ALLEN. 


the time of the court in session, spent in the calling and 
swearing of witnesses to go to the grand jury, and thus in- 
crease the opportunity of trying matters already at issue on 
the docket. 

There is error in the arrest of judgment by the superior 
court, and the same is reversed. Let this be certified. 

Per Curiam. Error. 
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In State v. Donaldson, from Beaufort: 


Asue, J. There is no appeal bond filed in the case nor 
any order allowing the defendant to appeal without giving 
security. The invariable rule of this court in such cases is 
to dismiss the appeal. State v. Walker, 82 N. C., 696; State 
v. Patrick, 72 N. C., 217; State v. Spurtin, 80 N. C, 362. 

The appeal is therefore dismissed. Let this be certified 
to the superior court of Beaufort county. 


Per CuRIAM. Appeal dismissed. 


rp re 


In Turner vy. Foard, from Iredell: 


AsHE, J. This isan-action to foreclose a mortgage heard 
before Schenck, J., at Spring Term, 1880, of Iredell Superior 
Court, upon the pleadings, report of referee, exceptions 
thereto, and argument of counsel. Judgment was given 
for plaintiff and the defendant appealed. 

The plaintiff moved in this court to dismiss the appeal 
.for want of a compliance with the requirements of section 
301 of the Code. It is the established practice of this court, 
where upon an appeal there is no bill of exceptions nor 
statement of the case accompanying the record sent up, to 
affirm the judgment of the court below, unless upon exami- 
nation error be found in the record. [t isthe duty of the ap- 
pellant to this court to see the case so made out as distinctly 
to present the points upon which the judgment below is 
sought to be reviewed. Fleming v. Halcomb, 4 Ired., 268 ; 
State v. Orrell, Busb., 217; State v. Murray, 80 N. C., 364. 

And then it is expressly provided in section 301 of the 
Code, that the appellant “shall cause to be prepared a con- 
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cise statement of the case embodying the instructions of tae 
judge as signed by him if there be any exceptions thereto, 
and the requests of the counsel of the parties for instruc- 
tions if there be any exception on account of the granting, 
or withholding thereof, and stating separately in articles 
numbered, the errors alleged.” 

There was no statement of the case under this section nor 
any bill of exceptions under the former practice, and we 
are unable to discern any error in the record. The judg- 
ment of the court below must therefore be afirmed. 

No error. Affirmed. 


In Brown v. Williams, from Duplin: 


Smitu, C. J. The plaintiff’s motion to dismiss the appeal 
must beallowed. The record shows that the appeal was en- 
tered by consent on July 2, 1869, the undertaking on appeal 
executed August 29 following, and the transcript filed in 
this court June 14, 1880, during the present term. 

Neither was the undertaking given in time, nor the ap- 
peal prosecuted as required by the rules of this court, as 
determined in Sevcr v. McLaughlin, 82 N. C., 842, and Smith 
v. Lyon, Lbid., 2. 

PER CURIAM. Appeal dismissed. 
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In Weil v. Hveriit, from Wayne: 


Dittarp, J. This is a motion by defendant at her arrival 
at full age to vacate and annul the proceedings and decree 
of sale of land had in the probate court during her minority, 
on the ground of alleged irregularities and defects in the 
institution and conduct of the cause, and in the manner of 
the defence made for her. 

The appeal papers consist of nothing but a certified copy 
of the facts as found by the clerk, although they mostly 
appear of record in the causé and ought regularly to accom- 
pany the appeal, so that we might see for ourselves what 
are the facts, as they therein exist. 

The main ground on which the amendment or opening 
of the decree of sale is asked, is, that the whole proceedings 
in law were coram non judice, and it is not satisfactory to us 
to proceed on the facts as found by the clerk in the absence 
of a transcript of the record proper. It may be that the 
clerk has misinterpreted the facts of the cause, or undesign- 
edly left out some facts material to the proper consideration 
of the questions presented or intended to be presented for 
our determination. 

For want of a transcript of the record of the original 
cause in which the motion was made, the papers will be 
remanded, to the end that the appeal may be perfected as 
herein indicated. 

PER CurIAM. Remanded. 
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In Ammons v. Ammons, from Macon: 


~Dintarp, J. In this case a sale of several tracts of land 
was made under a decree of this court for partition by J. 
Johnson (formerly clerk and master to the court of equity 
for Macon county) as a commissioner for that purpose, 
and on his report of the sales, the same was confirmed. 
The war coming on soon after, the cause was dropped from 
the docket, without any distribution of the proceeds of sale 
or order of title to the purchasers, and at the last term of 
this court, with a view of conducting the cause to its proper 
conclusion, the cause was reinstated on the docket and a 
rule ordered to issue to said commissioner, Johnson, to re- 
port his doings with the bonds taken for the purchase money 
or the proceeds thereof, and the number and names of the 
purchasers, and also to report whether any of the purchase 
money was still due and by whom as may be seen by the 
order of this court in 82 N. C., 898. 

The commissioner, Johnson, having filed his answer to the 
said rule, it now appears therefrom that he sold tracts of 
land to six different persons for $946, payakle at one and 
two years, of which sum he collected a portion of the money, 
leaving in his hands, after deducting the costs, $491, which 
was never distributed among the heirs; and it further ap- 
pears from said report that only two of the purchasers have 
paid in full their bonds, and no title by authority of this 
court has ever been executed. 

Upon such a state of facts disclosed in the answer to the 
rule, it is now ordered, to the end that further and final pro- 
ceedings may be had, that an order may be drawn appoint- 
ing the clerk of this court, or some competent person in 
Macon county more convenient to the parties, to take and 
report to this court the kind and quantity of the purchase 
money received by Johnson; when received, from whom, 
the value thereof at the time, and any facts deemed perti- 
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nent going to charge or discharge him; and also to ascer- 
tain and report thé number and names of the purchasers, 
the amounts due from each, and the situation of the titlein 
respect of each purchaser; and further to ascertain and ob- 
tain if possible and file with his report the bonds and other 
evidences of debt representing the unpaid purchase money, 
with a view to orders of performance of their contracts or 
a resale. 

And this cause will be continued for further orders and 
directions on the coming in of the report of the commis- 
sioner to be appointed under this order. 


RULES 


OF THE 


SUPREME COURL 


(ADOPTED JUNE TERM, 1880.) 


Order in which the districts will be called. 


1. The first district will be called on Wednesday of the 
first week, and, if necessary, the call will be continued until 
and including: Tuesday of the next week. 

2. The second district will be called on Monday of the 
second week if causes from the first have then been disposed 
of, and the call continued through that and the following 
week. 

3. The third district will be called on Monday of the 
fourth week, and allowed one week. 

4. The fourth district will be called the fifth week, com- 
mencing on Monday, and allowed one week. 

5. The fifth district will in like manner be allowed the 
sixth week. 

6. The sixth district, the seventh week. 

7. The seventh district, the eighth week. 

8. The eighth district, the ninth week. 

9. The ninth district, the tenth week. 

On Monday of the eleventh week the court will enter 
upon the call of causes at the foot of the docket and proceed 
therewith until they are disposed of. | 


‘O90 IN THE SUPREME COURT. 
RULES OF THE SUPREME COURT. 


BRIEFS. 


Briefs of counsel hereafter filed for the use of the court | 
must be printed and should contain a concise statement of 
the facts set out in the record, necessary to an understand- 
ing of the errors assigned; but oral arguments will be heard 
and written briefs may be read in place or as part thereof as 
:heretofore. 


INDEX. 


ACCOMPLICE, TESTIMONY OF—See Evidence, 10-12. 


ACCOUNT AND SETTLEMENT, 


1. While the general] rule is that an action or proceeding to re-adjust 
‘a settlement made under the supervision of a competent court 
must be brought within three years from the time of such set- 
tlement, yet there is an exception where the settlement is made 
with a feme covert, against whom the statute of limitations does 
not run pending the coverture. Briggs v. Smith, 306. 

See Guardian and Ward, 6. 


ACTION—See Partnership, 3. 
ACTION TO RECOVER LAND. 


1. One who gains possession of land as the property of another 
cannot resist an action for the recovery, brought after the ter- 
mination of the lease, by showing a superior title in a third 
person or in himself acquired before or after the contract. He 
must surrehder possession to his lessor before he will be allowed 
to controvert his title. Davis v. Davis, 71. 


2. This rule, which estops the tenant from contesting his lessor’s 
title, precludes ail controversy as to the title to the land demised 
(save in some exceptional cases involving equitable elements) 
and supports the jurisdiction of justices of the peace over sum- 
mary proceedings in ejectment. Jb, 


3. The question of title which arrests further proceedings before 
the justice is between the original parties to this action, and 
jurisdiction once acquired cannot be divested by the interven- 
tion of a stranger to the suit, asserting a paramount title in 
himself. J. | 

4. A complaint in an action to recover land which alleges that the 
plaintiff is the owner in fee, describes the same by metes and 
bounds, and alleges that the defendant wrongfully withholds 
possession, concluding with a demand for judgment for the 
possession, for damages for withholding the same and for costs, 
is amply sufficient under the code. Johnston v. Pate, 110. 
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5. A demurrer to such complaint, assigning for cause : (1) A failure 
of the plaintiff to set forth his claim of title, or (2) to allege an 
ouster by defendant, or (3) to aver a demand for possession and 
damages before action brought, or (4) to allege a notice to quit 
before suit entered, or (5) to assert a possession in the plaintiff 
or those under whonr he claims within twenty years before the 
action was instituted, raises no serious question of law, and 
should be overruled as frivolous. 


G. Acts posterior to a sale, such as the payment of rent to the pur- 
chaser by one who claims that he owned certain land at the time 
it was sold to pay the debts of « third person, cannot be re- 
ceived in evidence to estop such claimant from asserting his 
title against the purchaser, Heyer v. Beatty, 285. 

7. While it is a general rule that possession of land is notice to the 
world of all equities in favor of the occupant, this rule does not 
extend to the po-session of a slave prior to 1863, who bought 
and paid for land and had the legal title conveyed to the white 
owner of his wife who made her home on such land = 10. 

&S. Where a tract of land is described as ** beginning ata point of a 
ridge near some larye rocks, on the south-east side thereof. about 
two chains east of Stewart’s creek, and runs up the ridge north,’’ 
&e., and there is evidence tending to show large out-cropping 
rocks at each end of the ridge, the beginning will be fixed at 
the south-east end or side of the ridge, and the reference to the 
rocks will be considered as descriptive only, and as meant to aid 
in ascertaining the position of the point om the south-east side 
ot the ridge, and not to give undue prominence to the rocks. 
Jones v. Bunker, 324. 

9, The court will not hold a description of land in controversy too 
indefinite to admit parol proof to identify it when such descrip~ 
tion calls for natural boundaries and tie lines of adjoining pro- 
prietors, especially when the defendant admits in his answer 
that he withholds the possession of the land claimed by the 
plaintiffs. Wellons v. Jordan, 371. 

10 Where a contract to convey land describes the same as ‘one 

_ tract containing 193 acres, more or less, it being the interest ia 
two shares, adjoining the lands of J. B., BH. O. and others ;”” 
Held, That the description is not too indefinite to admit parol 
evidence to identify the land. urmer v. Batts, 387. 


11. The location of boundaries mentioned in a deed may be estab- 
lished by parol proof and by reputation. Huffman v. Walker, 
AYLI. 


12. The rule announced in Gudger ¥. Hensley, 82 N. C., 481, as to 


13. 


14. 


16. 


17. 


19. 


20. 
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the proof in reference to the reservations in grants, commented 
and endorsed. Scott v. Elkins, 424. 


The possession by a lessee of a part of a tract of land gives the 
lessor 2 eonstructive possession of the entire tract, but this pos- 
session, outside the boundaries of the tenant’s actual oecupa- 
tion, will not divest by lapse of time a title superior to that of 
the lessor. J0. 

The existence of visible and definite boundary marks is required 
to enlarge a possession beyond the limits of actual occupation, 
or a possessio pedis, and to confer a right. But an entry under 
‘a deed or other instrument purporting to pass land and defining 
its limits, is in law an entry into the whole tract, except as 
against a better title to a part not actually occupied; and not 
‘only are no visible boundaries necessary. but if they existed, 
they would be controlled by the conveyance under which the 
entry was made, Jb, 


. A deed, conveying land ‘‘unto the said R, in trust for B and 


others as aforesaid and their heirs,”? (2 being o.e of those named 
in the preceding recitals of the deed as entitled to the equitable 
estate), conveys an estate in fee to R the trustee. yan y. Me- 
Gehee, 500. 


When, in an action of ejectment, M is made a party defendant 
upon the affidavit of an agent which alleges among other things 
that *‘M elaims title to the land sued for under the same party 
under whom the plaintiff claims; /feld, that the affidavit is 
incompetent to establish the fact that M and the plaintiff claim 
title under the same party. 0, 


Where the plaintiff in an action to recover land alleges a title in 
Zee, it is competent for him to support such title, as against the 
defendant in possession, by proof of a renting by the latter from 
the plaintiff as the owner of the fee. Farmer v. Pickens, 549. 


The rule between lessor and lessee extends equally to one who 
takes or holds possession under a contraet of purchase, and he 
is not permitted to controvert the title of him under whom he 
entered or by whose consent he has continued a possession, 0. 
Possession previous toa lease or purchase does not let in the 
party in possession to dispute the title under which he en— 
tered. Jb. 


A defendant in possession of land is estopped to allegea sheriff’s 
sale of the same by consent of the party under whem the de 
fendant entered, and a conveyance to the defendant by the pur- 
chaser at such sale, without a prior surrender of the land by the 
defendant to the person under whom he-entered. 70. 
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21. Where the defendant in an action to recover possession of land 
answers admitting the possession but denying plaintif’s title, 
he cannot afterwards disclaim title and possession and put the 
plaintif® to proof of the adverse possession without an amend- 
ment of the pleadings. Graybeal vy. Powers, 561. 


See Costs, 1; Injunction, 1,3; Tenants in common, 2. 
ADVANCEMENT—See Partnership, 0. 
ADVANCES—See Agricultural Supplies. 

ADVERSE POSSESSION—See Tenants: in common... 


AFFIDAVII—See Action to reeover land, 16; Arrest of defendant, 
. &..3 Attachment, 1; Injunction, 2; Removal of cause, 2. 


AFFRAY—See Indictment, 4. 


AGENT AND PRINCIPAL : 
1. Where one buys from an agent the goods of his principal, under: 
a misapprehension, not induced by the principal, that the zoods. 
belong to the agent, he cannot use as a payment or counter- 
elaim, on a suit by the principal for the value of such goods,. a 
credit given by him to such agent on an individual debt of the 
latter. Brown v. Morris, 251. 


See Action to recover land, 16; Judgment, 7. 


AGRICULTURAL SUPPLIES: 

J. A complaint for converting @ mortgaged crop which avers title 
to such crop raised by the mortgagor and by him conveyed to the 
plaintiff, its delivery to the defendant, ifs value, aud its appro- 
priation by the defendant to his own use after demaud by the 
plaintiff, is a concise and definite statement of every material 
facet upon which the right to recover depends, and complies with» 
section 93 of the code. Womble v. Leach, 84. 

2.. An action for damages for converting a crop, of greater value 
than fifty dollars, is not founded on an implied contract, and 
hence is not within the eognizance of a justice’s court. Jb. 

3.. In this action fo determine the ownership of the coltten, it is not 
competent for the court to adjust the equities between the par- 
ties growing out of the fact that the plaintiff has also a mort- 
gage on the land which produced the cotton. 0. 
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4, One who gives a mortgage ona crop to obtain supplies, under 
the provisions of Bat. Rev., ch. 65, § 19, is estopped from assert- 
ing that articles which he receives as a compliance with the con- 
tract are not “supplies within the meaning of the statute ; 
and a second mortgagee who acquires an interest in the crop af- 
ter such advances are made, stands in no better plight. and is 
likewise bound by such admission. 0. 


See Mortgage, 8, 9. 
ALIBI—See Evidence, 1o. 
AMENDMENT —See Judgment, 2. 


AMENDMENT OF RECORD: 


1. Jt isnot only the right but the duty of the court to so correct 
and amend its records as to make them a true and perfect trans- 
cript of Whatever oecurred that belongs to the record, and the 
rule is not varied by the fact that the record when corrected will 
not then avail the purposes of the party moving the amendment. 
Perry v. Adams, 266. 

2. The refusal to amend a court record is not the subject of review 
on appeal, unless based upon an adjudged want of power, and 
in such cases, as the discretion has not been exercised, the mat- 
ter will be remanded in order that it may be, Jb, 


3. Jevery court has power to amend its record to made it speak the 
truts, and for that purpose to hear evidenee. But the propriety 
of the amendment and the p:urticulars wherein it is to be made, 
are matters addressed to the discretion of the judge, the exercise 
of which is not reviewable by appeal or certiorari. State v. 
swepson, 584, 


APPEAL. 


1. The appellate jurisdiction of this court being derived from that 
previously acquired inthe court from which the cause is removed, 
no appeal will be entertained here, unless the transeript sent up 
shows the possession of that jurisdiction and that the cause was 
properly constituted in the court below. Gordon vy. Sanderson, 1. 


2. An entry on the: docket, “‘complaint filed, time to demur or an- 
swer 3” does not extend the time for pleading to the trial term, 
and arvefusal by the presiding judge, in the exercise of his dis- 
eretion, to alow a defendant to plead at that term, is net the 
subject of an appeal. Doddie vy. Woodard, 2. 
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3. An appeal does not lic from an order that several defendants pay 
over a sum in solido, for that, sach an order was not founded ov. 
a preliminary finding, on competent evidence, that the fund was 
ander their joint control; since ample relief may be had by 
showing, in answer to a contempt rule against any individual 
debtor for not paying over, that the property was not at his dis- 
posal; and especially is this so when no exception to the evi- 
dence in support of the order is made in the court below. Cor- 
bin v. Berry, 27. 

4, Although the general rule is that no appeal lies from a judgment 
for costs only, yet there is an exception in favor of fiduciaries, 
to be inferred from Bat. Rev., ch. 45, § 54, which makes the de- 
cision in those cases “one affecting substantial rights.”? dfay vy. 
Darden, 237. 

5. Whenever a party is deprived of an appeal or induced into neglect 
to take and perfect it in due time by the conduct or declarations 
of the adverse party (whether intended by the latter to have that 
effect or not) the rule is to grant a certiorart as a substitute for 
the appeal. Walton vy, Pearson, 309. 


6. Under this rule, where the plaintiff does not appeal because the 
defendant’s counsel have, unintentionally, led him to believe 
that they would not appeal, a certioraré will lie for the plaintiff 
and he is not in default in failing to apply therefor until the 
term next after that to which the defendant has applied for the 
same writ, where the decision in the defendant’s case is an- 
nouced so late in the term as not to allow the plaintiff the time 
to take such a step in his behalf during that session of the 
cout. Jb, 


7. Under the act of March 19th, 1875, *‘ to facilitate the construction 
of teleg.aph lines,”’? taken in connection with the act of Feb- 
ruary 8th, 1872, for the same purpose, no appeal is allowable 
from an interlocutory ruling in the course of proceedings to es- 
tablish such lines, but only from the final judgment therein 
Telegraph Co. vy. Rk. R. Co., 420. 


8. A certiorare will not be granted by this court, where an alleged 
oral agreement between counsel to awalt the decision of a cer- 
tain other case, is denied. Hutchison v. Rumfelt, 441. 


9. In such ease, an allegation that the petitioner was misle.l bya 
conversation between his connse] and the counsel of his adver- 
sary, does not bring the case within section 183 of the code. Jd, 


10. A ceritorar? will not be granted where the petitioner is unable t« 
give tond for his appeal, unless it be shown that the judge below 
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made an order allowing the appeal in forma pauperis. Lindsay 
v. Moore, 444. 


1. A certiorari will not be granted where it appears that the peti- 


11. 


13. 


14, 


To. 


16, 


ii: 


1. 


tioner lost his appeal by reason of his failure to comply witha 
demand for payment of elerk’s fees for making out the trans- 
seript 3 nor, where he failed to attend to the same from the ren- 
dition of the judgment appealed from in August to the begin- 
ning of the next term of the supreme court in January, or dur- 
ing its sitting at said term. Andrews v. Whisnant, 446. 


A certiorari, as a remedial writ, will be granted on behalf of the 


state in a criminal action, under the supervisory power confer- 
red upon this court by section eight, article four of the constitu- 
tion, where it appears in the petition that the stperior court, on 
motion of the state to amend the record of a trial so as to make 
it speak the truth, refused to hear evidenee tn support of the 
motion npon the ground of a want of power, Slate v, Swepson 
584. 


An appeal ies to this court from an inferior court mediately 
through the superior court. (Act 1879, ch. 141, con-trued). State 
y. flam, 590. 


A defendant who bas been convicted in the inferior court is not 
entitled to atrial de novo before a jury upon an appeal to the su- 
perior court, but only to a review of the questions of law passed 
upon by the inferior court. Sfatev. Thompson, 595, 

Upon sneh an appeal the appellant must present for the consid- 
eration of the appellate tribunal a ‘Scase’? made and. settled, 
embodying the points in controversy in the court below, in the 
sane manner as on an appeal from fhe superior to the supreme 
eourt. 1d, 

An appeal lies only after a final judgment in criminal trials, and 
not upon an interlocutory raling. Stute v. Pollard, 597. 

A defendant indicted in an inferior court pleaded ‘former ac- 
quittal,’? and “not guilty.’ Lhe conrt reserved the issue raised 
by the latter plea, and proceeded to try the question of ‘‘former 
aequittal,’?? whieh was decided against the defendant, and he tm- 
mediately appealed to the superior court, where the ruling below 
was affirmed, and the cause was remand-d to be proceeded with 
on the plea of ‘not guilty 3” Held, that, in strictness, the ap- 
peal should have been dismissed by the judge as premature, but 
that as the procedendo answered every practical purpose, the 
judgment of the superior court should be affirmed, J6. 
Appeals will be dismissed unless perfected according to law. 
State v. Donaldson, 683, and Brown vy. Williams, 684; and judeg- 
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ment below affirmed unless error appears on the record. Turner 
v. Foard, 683. 

See Amendment of Record, 3; Practice, 6; Removal of cause, 2; 
Trial, 1, 2. 


APPLICATION OF FUND—Sce Execution, 5, 6. 
APPROPRIATION OF PAYMENT—See Mortgage, 4. 


ARBITRATION AND AWARD: 


1. Arbitrators chesen to decide all matters in controversy between 
several partners in trade, made the following award: ‘* We, 
the referees chosen to make a settlement between John Osborne 
and R. 8. Calvert, do make this settlement, to-wit : 


. 


That. Calvert is due Osborne on first SCEEICMOENE ...cccccece caceceree $325 00 
On settlement with Tom Osborne & Calvert ....c.c. cccesnee seeeee 268 75 
TU GCFCSE sidessiueaacennsacdeepusce, Nedicsaee apaeeue deep union nopisee as eceteee 10 75 


$604 50 
(Signed by Arbitrators) 

Held, (1) That, with the aid of parol evidence to show upon what 
matters the arbitrators acted, such award is not impeachable, 
either for uneertainty or for failing fo pass upon all matters sub- 
mitted. (2) That parol evidence is admissible to show upon 
what matters arbitrators acted, Ostorne v. Calvert, 365. 

2. Arbitrators differ from referees, in that, the former are not bound 
to find the facts separately from their conelusions of law, and 
are not required to report them. Pickens v. Miller, 548. 


ARREST~—See Sheriff, 6. 


ARREST OF DEFENDANT UNDER EXECUTION : 

1. Section 260 of the code, providing for arrest of defendants under 
execution, contemplates three classes of cases: (1) Where the 
cause of arrest is not set forth in the complaint: (2) Where the 
cause is set forth in the complaint, but is only collateral and ex- 
trinsic to the plaintiff’s cause of action: (3) Where the cause 
set forth in the complaint is essential to the plaintiff’s claim. 
Peebles v. Foote, 102 

2, In cases within the first class, the defendant can only be arrested 
by an order founded upon a sufficient affidavit setting forth the 
sources of information when it is based upon information and 
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belicf. And in such cases no execution ean be issued against 
the person witkout such order previously had and served, Jd, 


3. In cases of the second class, the statement of the cause of arrest 
in the complaint will answer in place of an affidavit, but the 
statement must be as explicit as if set forth in an affidavit and 
properly verified. In such cases there must be an order of 
arrest before execution azainst the person of the debtor. J6. 

4. In the last class of eases, where the facts stated in the complaint 
as causes of arrest are essential to, or constitute plaintiff ’s cause 
of action, there no affidavit for the order of arrest is needed and 
no such order ts required before execution may be issued against 
the person of the defendant, provided the complaint has been 
duly verified. But a verification on information and belief will 
not answer, unless it gives the sourees of information, &e. Ld. 


ASSAULT AND BATPERY : 

I. Theact of 1879, ch. 92, § 6, 11, does not render it necessary that 
a dill found by the grand jury of the superior court for an assault 
and battery should aver that a deadly Weapon was used, that 
any serious damage was done, that six months had elapsed be- 
fore the finding of the bill, or that the offence was committed 
within one mile of the eourt during the session thereof. The 
defendant, under the plea of not cuilty, may negative the exist- 
ence of the jurisdictional facts. State v. Zaylor, 601. 

2. Where the jury find by special verdict that the assault with which 
the defendant ts charzed was committed within the six months 
next before the finding of the bill of indictment, the Jurisdiction 
of the superior court is ousted, and the ease should be dismissed. 
State v. Berry, 603. 


see Indictment, 4. 


ASSIGNMENT OF CHOSE IN ACTION-—See Contract, 5-8; Exeeu- 
tion, 5, 6. 


ASSIGNMENT OF JUDGMENT —Sce Contract, 8; Execution, 5, 6. 


ATTACHMENT: 

1, ‘The remedy by attachment is confined to actions upon contracts 
in Which the amount to which the plaintiff ts entitled can be 
specified in his affidavit and can be ascertained by some certain 
measure of damages, and henee does not lie in an action for 
breach of pro.nise of marriage. Price v. Car, 231. 

2. It seems that a defective service by publication may rightfully be 
remedied by an order for republication, A. 
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ATTACHMENT, LIEN OF—See Homestead, 1. 
ATTEMPT TO COMMIT RAPE—Sce Rape. 
ATVORNEY, APPEARANCE BY—Sce Judgment, 7; Process, 3. 


ATTORNEY AND CLIENT: 

If an attorney appear, and judement be entered against his 
client, the court will not set it aside, though the attorney had ne 
warrant, if he be solvent and able to respond in damages for 
his officiousness. University v. Lassiter, 38. 

BANK, USAGE OF—Scee Ewidencee, 7. 


BANKRUPTCY : 
1. Where a defendant obtains his discharge in bankruptey after judg- — 
ment and hence has no opportunity to plead it, the defence is 
available upon a motion for leave to issue execution on such 
judgment when it becomes dormant Sanderson v. Daily, 67. 


2. An assienee in bankruptey takes the estate of the bankrupt sub- 
ject to all the equities against it, and a purchaser af his sale takes 
in like manner, whether be had notice of the equities or not. 
Marz vy. Slowe, 484, 


See Executors, 9; Surety, 8. 


BASTARDY: 

1. Neither the Judge nor solicitor has the right to allow a defendant 
in bastardy proceedings to take the insolvent’s oxth and obtain 
his discharge without remaining in prison for twenty days. Séate 
v. Bryan, 614. 

2, It isa novel and untenable proposition that the allowance to the 
mother of a bastard should be paid by the county when the 
father takes the insolvent’s oath, Jb, 

3. Proceedings in bastardy being altogether of a civil character, 
when the defendant is discharged on taking the oath of insol- 
vency, the Jaw as to costs in civil actions prevails, whereby the 
county for whose benefit the proceedings are instituted is liable 
forthe ¢osts of the state, but not for the selickor’s fees nor for 
the costs of the defendant. J0. | 

4, On trial of a bastardy preceeding, evidene (by itself and uncon- 
nected with any fact tending to disprove the charge against the 


INDEX. 701 


defendant) that the prosceutrix had sexual intercourse with per- 
sons other than the defendant abont the time the ehild was 
begotten, is not sufficient to rebut the statutory presuinp- 
tion created by the cath of the woman, and is incompetent. 
And where, upon ex:imination, the prosecutrix denies such in- 
terecourse, the matter being collateral, her answer ts conclusive, 
and it is not error to reject the evidence when offered to impeach 
her eredit. (Justices of the peace now have exciusive jurisdic- 
tion in such eases, under the act of 1879, ch. 92). Stete ve Pur- 
ish, 6138. 


BIGAMY: 


It is the second marriage while the first wife is living that constitutes 
the crime of bigamy; and when such second marringe takes 
place in another state, the courts of this state cannot take juris- 
diction of the offenee. State v. Burnett, 615. 


BILLS OF EXCHANGE, BONDS, &c: 


1. Generally, if the drawer of a bill has no reasonable ground to 
expect it to be honored, the holder is not bound to strict preseut- 
ment and notice; but if the drawer has funds in the hands of 
the drawee, he has a right to expect his bill to be honored by ap- 
plying thereto the funds belonging to the drawer or otherwise ; 
and the drawer is entitled to presentment of his bill in reasona- 
ble time and strict notice if dishonored, although the drawer 
knew or had reason to believe when he drew the bill that the 
drawee was insolvent. Cedar Falls Co. vy. Wallace, 225. 


See Pleading, 5; Practice, 13, 14. 
BONDS, CUMULATIVE—Scee Surety, 13. 
BOUNDARY—See Action to recover land, 8, 11, 14. 


BREACH OF MARRIAGE PROMISE—Sce Attachment, 1. 


BREACH OF TRUS1'—See Execution, 1, 2. 
BURDEN OF PROOF—See Executors, 11; Guardian, 2 (2). 
CANONS OF DESCENT—8ce Descent. 


CAPiITAL—See Wills, 2. 
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CASE STATED—Sce Appeal, 15, 


CERTIORARI—See Appeal, 5-12. 
CHATIEL MORTGAGES—See Usury, 4. 
CITIES—See Indictment, 6. 

CIVIL ACTION—Sece Partnership, 3. 
CLAIM AND DELIVERY : 

1. A practising attorney offers to the plaintiff that if he will send 
him a cow, he will perform certain professional services for him 
(plaintiff) ; before the services can be performed the attorney 
dies; Held, thatit was an unconditional salc, and in an action 
of claim and delivery for the cow against the personal represen- 
tative of the attorney, the plaintiff could not recover. McCraw 
v. Gilmer, 162. 

See Usury, 4. 

COMMERCIAL USAGE—See Evidence, 7. 
COMMISSIONS—See Guardian, 14, 15, 

COMMON CARRIERS—See Damages, 1. 

COMPLAINT—See Agr. Supplies, 1; Action to recover land, 4, 5. 
COMPROMISING DEBTS—See Evidence, 4; Guardian, 2. 
CONDEMNATION OF LAND—See Railroads. 
CONDITION—See Wills. 


CONFEDERATE MONE Y—See Exccutors, 4-5; Guardian, 8-12. 


CONFESS[IONS—See Evidence, 10, 11; Judgs's Charge, 3. 


CONFIRMATION OF CONTRACT BY INFANT=See Contract; 
10, 11. 
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CONFLICT OF MEMORY—Sce Judge’s Charge, 4. 


CONFLICTING CLAIM—See Partition, 4. 


CONSIDERATION—Sce Contract, 5; Surety, U1. 


CONSTRUCTION OF CONTRACT—See Contract, 4. 


CONSTRUCTION OF WILL—Sce Wills, 


CONSTRUCVIVE DELIVER Y—Sce Contract, 7. 


CONTEMPT. 


Il. When in the course of proceedings supplementary to execution 


a witiess is examined by areferee under section 268 of the code, 
no trial can be said to take place before the referee, and a con- 
tempt in refusing to answer questions on stich examination 
must be punished by the court making the reference. La Fon- 
tain v.. Southern Underwriters, 132. 


The essential and inherent common law power of the courts to 
punish as a contempt the refusal of a witness to answer proper 
questions is expressly contirmed by Battle’s Revisal, eh. 24,97 
(4). Lb. 


Where a witness refusesto answer a question on the ground that 
such answer will tend to convict him of a crime, it is the pro- 
vinee of the court to determine whether a direct response to the 
question will have that tendency. 0. 


Since by the provisions of sections 264 (5) of the code the answer 
of one examined under proceedings supplementary to execution 
cannot be used against him in any criminal proceeding or prose- 
cution, & witness called to testify on such an examination as to 
his dealings in behalf of a defunct corporation of which he was 
an oflicer cannot excuse himself on the ground that the evidence 
thus clicited might be used on the trial of indictments pending 
against him and others, for conspiring to cheat and defraud 
divers persons in the management of the affairs of such corpo- 
ration, 06. 


Scmble, that if the witness himself states his belicf that such 
indictments are prosecuted solely for black-mailing purposes, as 
to which he could only thus speak on the supposition of his en- 
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tire innocence, no truthful answer of his could have any possible 
tendency to convict him of crime. 4. 


See Appeal, 3. 
CONTINGENT REMAINDER —See Partition, 3. 


CONTRACT: 

1}, A contract under which one ts to make bricks on the land of an- 
other, the praperty in the bricks to remain in the owner of the 
soil until he has been pud for his elay and wood used and eon- 
sumed in their mannafaetare, ts not within the Statute of Frands; 
Bat. Revi. ch. 50. $10. Beown v. Morris, 251, 

2. Where the complaint alieges a delivery to the defendaut of 41,009 
bricks under a verbal contract, and the proof shows a delivery 
to and acceptance by him of 11.228 bricks, the contract has been 
sufficiently performed to sustain an action for the value of the 
same, Lb, 

3. Where A rents and takes possession of a ware-house and after- 
wards associates himscif in business with Band C, the two lat- 
ter do not become jointly liable with A for the rent by oecapy- 
ing the building with him for partnership purposes, Perce v, 
Alspaugh, 258. 

4. The construction of awritten mstrument or other contract whose 
terms are aseertamed should be determined by the judge, and it 
is error to refer such construction to the jury. Jones v. Bunker, 
324. 

5. An executory agreement by one who holds a judgement, constitu- 
ting a paramonnt Hien on land, to assign the same to auother in- 
cumbrancer whose Hen is subject to such judgment, and also to 
to an intervening niorfeage, is sufficient consideration to support 
a promise of the proposed assignee to pay therefor one-third of 
the amount of such Judement. Winberry v. dvoonee, 351, 

6. The statute of frands does not require that a judgment constitn- 
ting a lien on Jand should be assigned by a written instrument. Jd, 


7. An intent to sell by one party and an intent to buy in the other, 
at a price agreed, with such conduct as means that one relin- 
quishes all control of a chosetn action and the other assumes to 
regard it as his own, with notice to the debtor of what has oe- 
curred, constitutes an assignment and a constructive delivery of 
such chose so as to divest the assignor of all his former owner- 


ship. 10. , 
8, While it may be desirable that the assignment of a Judgment 


INDEX. 705 


a a a 


should appear of record, an entry thereof upon the records of 
the eeurt rendering it, is not necessary to complete such assign- 
ment. Jb. 


9. In this case, the measure of the plaintiff ’s damage is the contract 


10. 


11. 


price, one-third of the amount of the judgment. 6. 


A recovery cannot be had on a bond given by an infant to the 
administrator of his insolvent father for money of the estate 
loaned to enable sueh infant to acquire a professional education, 
on the ground that the consideration of such bond was ** neces- 
saries ’’? for the minor, Zrner v. Gaither, 357. 

An explicit acknowledgment by one after coming of age of « 
voidable indebtedness contracted in infancy is not a sufficient 
ratification to render the contract enforceable 5 there must be an 
express contirmation or new promise, voluntarily and deliber- 
ately made, with a knowledge that there is no existing legal lia-. 
bility. 6. | 


12. Upon the velantary reseission of a contract for the sale of land, 


- 


the vendee having been in possession, he is entitled to a return 
of the purchase money, and the vendor to a fair rental for the 
use and occupation of the land, less the value of the permanent 
improvements placed thereon by the vendce; such value being 
estimated, not by their cost to the vendee, but by the extent to 
which they have enhanced the worth of the land. Smith v. Stew- 
art, 406, 


See Agr. Supplies, 2; Attachment, 1; Claim and Delivery, 1; Dam-. 


ages, 1; Pleading, 9. 
CONTRIBUTION —See Surety and Principal. 
CONVERSION OF PROPERTY—See Married Women, 2, 3. 
CORAM NON-INDICE—See Records. 
CORONER, SERVICE OF PROCESS BY—See Sheriffs, 1, 2. 


CORPORATIONS : 


It seems that a corporation may adopt and make effectual as its seal 
the individual seals of its officers aftixed to a deed of the corpo- 
ration when it has no seal of itsown. TZaylor vy. Heggic, 244, 


See Execution {for execution against). 


45 
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COSTS : 
1. One who successfully maintains an equitable defence against the 
recovery of land on the bare legal title, is entitled to judgment 
for his costs. Vestal v. Sloan, 535, 
2. This rule is not varied by chapter 139 of the acts of 1870-"71, 
which was inerely intended to prescribe a schedule of fees, and 
not to determine which of the litigants should pay them. 2, 


‘3. Where, after the acquittal of the defendant ina criminal action, 
one M was marked as prosecutor and adjudged to pay the costs 
on motion of the defendant and the solicitor, but upon notice 
given by the defendant alone; Held not to be error. (Act of 
1879, ch. 49.) State v. Hughes, 665. | 

See Appeal, 4; Bastardy, 3; Decree, 3; Guardian, 4, 18; Surety, 1. 


‘COUNTER-CLAIM : 

1, A defendant sued on contract in a justice’s eourt may plead as a 
defence an independent cross-demand arising ev contractu, the 
principal of which is beyond the jurisdiction of a justice of the 
peace, McLenahan v. Cotten, 332. 


-2. The clause of the code which interdicts a second action upon the 
judgment of any court, other than that of a justice of the peace, 
without leave of the judge, was not intended to forbid the use 
of stich judgment as a set-off or counter-claim. , 

.38, A defendant sued as a personal representative cannot use as a 
set-off or counter-claim against a creditor of the estate, a claim 
against such creditor purchased subsequently to the death of the 
testator or intestate. Jb. 


See Agent, 1; Justices, 1,2; Married Women, 2; Surety, 7, 8; 
Usury, 2. 


COUNTY COMMISSIONERS—See Indictment, 6; Roads, 


COVENANT: 

1. Where a creditor receives from one of a number of joint and 
several debtors, by successive guardian bonds, a sum considera- 
bly less than the aggregate amount due from all such debtors, 
and gives him an instrument under seal releasing all claims 
against him or his representatives and covenanting to execute 

any and all instruments which may be necessary to relicve the 
party making such payment from all liability to the other joint 
debtors, such instrument will have the effect of an equitable re- 
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lease to the other debtors of allin excess of their aliquot portion 
of the joint indebtedness. Dudley vy. Bland, 220. 


CREDITOR—See Mortgage, 4, 5. 

CRE DITOR’S BILL-—~See Practice, 15. 

CROP, INDICTMENT FOR REMOVING—See Indictment, 4, 
CROP MORTGAGE—See Agr. Supplies, 2-4; Mortgage, 8, 9. 

CROP, SOWN BUT NOT GROWING, GRANT OF Bee Mortgage, 2. 


DAMAGES: 

1. In an action for damages against a steamboat company it ap- 
peared that’ the plaintiff put on board one of defendant’s boats 
‘certain iron to be conveyed to one W at Greenville; that there 
was an understanding between the defendant’s agent and W 
(of which plaintiff was ignorant) that all freight transported for 
him should be landed at a place on the river bank near his house, 
and that the iron was landed there; that shortly after W refused 
to pay the freight bill and notified defendant’s agent that he 
should not take the goods away; that afterwards one B without 
authority from W was permitted to pay the. freight bill, and 
took the iron away; that the plaintiff never received any in- 
formation as to the disposition of the tron; Held, that plaintiff 
was entitled te recover. Howard vy. Steamship Co., 188. 


See Agr. Supplies, 2. 
DEBTOR—See Mortgage, 4, 4. 
DECLARATIONS—See Evidence, 18; Married Women, 33 Wills, 3. 


DECREE: 
1, The special guast equitable jnrisdiction conferred upon the late 
court of pleas and quarter sessions to order a sale of the land of 
2 decedent to pay his debts was exercised and came to an end 
upon a decree of sale and confirmation thereof, followed by an 
order to collect the purchase money and make title. Peterson y. 
Vann, 118. 


9, Such final deerce can ouly be reversed or mod:Bed by an action 
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in the superior court commenced by summons, as a substitute for 
a bill of review or for a bill to impeach the decree for fraud. Jd. 


3. A faiiuve to adjudicate upon the question of costs does not affect 
the character of the deeree as a final one. Jd 


DEED: 

1. Where an object conveyed is sufficiently identified by the terms 
used, a false mention of some particulars, not producing obsecu- 
rity as to the intention of the parties, will not defeat the opera- 
tion of the instrament, upon the maxim, ‘‘fulsa demonstratio non 
nocet,’’ &e. Goff v. Pope, 128. 

2. A mortgage conveyed a ‘‘ portable steam engine, grist and saw 
mill and forty horses now on?’—a certain plantation, ‘also a 
second portable steam engine used for ginning and shelling 
eorn’’; JZeld, under the foregoing rule, 


(L) ‘hat parol evidence was admissible to show that the engine 
first mentioned was intended to be ineluded in the mortgage, 
though misdescribed as to location ; 

@2) That the dealings and declarations of the parties with res- 
pect to such engine were reecivable in evidence on the question 
as to whether or not it was included in the mortgage. JO. 


Hleld further, that, to advance the true intent of the parties, the 
word ‘* portable ” may be treated as synonymous with movea- 
ble. Jb. | 

See Action to Recover Land, 15. 

DEED TO PROPERTY NOT IN ESSE—See Mortgage, 2. 
DELIVERY OF GOODS—Sce Damages, 1. 

DEMAND—Sce Executors, 14, 15, 

DEMURRER—See Pleading, 9. 

DEPOSITION, READING OF—Sce Evidence, 9. 

DEPUTY, WHEN CORONER MAY APPOINT—See Sheriff, 2, 
DESCENT : 


Upon the death of an illegitimate son (intestate, married and without 
issue) leaving a legitimate half-sister, born of the body of the 


INDEX. 709 


same mother, his real estate descends to such sister by operation 
of rule eleven, Bat. Rev., ch. 36, to the exclusion of the widow 
of such son. By rule cight, the widow is his heir only when 
there is no one whe can claim as heir to him. Powers v. Kile, 156. 


DESCRIPTION OF PROPERTY—See Action to reeover land, 9, 10, 
11, 15; Deeds; Mortgage, 8. 


DEVISEER, SALE BY—SsSee Executers, 15. 
DISCHARGE IN BANKRUPTCY—Sce Bankruptey. 
DISCHARGE OF SURETY—See Surety, 10, 11. 
DISCONTINU ANCE—See Practice, 3. 


DISCRETIONARY POWER—See Amendment, 2; Amendment of Ke- 
cord, 3; Appeal, 2; Judge’s Charge, 3. 


DISPOSING OF PROPERTY UNDER MORTGAGE—See Justices. 3. 
DISSENTING OPINIONS—See Pope v. Matthis, 169; Smirg, C. J. 
‘ DIVISION OF LAND—See Partition. 


DIVORCE : 

1. By fiction of Jaw, all judicial proceedings during aterm are treated 
as if they teok place on the first day of the term. Webber v. Web- 
ber, 280. 

9, Under this rule, where the plaintiff in a suit for divorce on the 
ground of adultery dies pending the trial, after it has been entered 
upon and befere the retirement of the jury, if aj] issues are found 
by the jury in favor of the plaintiff, judgment of divorce will be 
entered as ef the firat day of the term while the plaiatiff was still 
alive. 10. 


OORMANT JUDGMENT—See Bankruptcy; Trial, 2. 


DRUNKENNESS: 
Voluntary drunkenness js never an excuse fer the commission of a 
crime State v. Keath, 626. 
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EJECTMENT—See Action to recover land. 
EMINENT DOMAIN—See Railroads, 
ENDORSER—See Surety, 10, 11. 
ENTERING ON LAND—See Justices, 4. 


ENTRY—See Action to recover land, 24. 


EQUITY—See Agr. Supplies, 8; Bankruptcy, 2; Costs, 1; Partnership, 33 


Practice, 15. 
EQUITABLE INTERESTS—See Exeeution, 5, 6; Partnership, 2. 
EQUITABLE RELEASE—See Covenant, 1. 


EQUITABLE SET OFF—See Surety, 8. 


ESTOPPEL—See Action to secover land, 2, 6, 20; Agr. Supplies, 4; Judg- 


ment, 3; Partition, 4. 


EVIDENCE: 


1. The legislature intended by enacting chapter 183, of the laws of 


1879, to apply to all suits on bonds and judgments executed or ren- 
dered prior to Aug. Ist, 1868, the common law rule of evidence 
whieh excluded suitors as witnesses, and the coneluding elause of 
said act, by which the rules of evidence in force when said judg- 
ment was rendered or bond executed are made apprticable in a suit 
thereon, was not intended to remove the ineapacity of intexest as 
to a bond given ia 1866. That clause must be interpreted to have 
reference to the rules of evidence in force when the bond was ex- 
ecuted other than that which was made the speeial subject of leo: 
islation in the act. Tabor v. Ward, 291. : 


2. Retroactive laws invelving no criminal element are not unconsti- 


tutional. Jd. 


8. Laws changing the rules of evidence in etvil eases, even as to past 


transactions, are not unconstitutional, where the party affected. 
by the change 18 not left without remedy.—J?. 


4, Since the enactment of ch. 183 of the laws of 1879, it is incompe- 


tent for the obligor to a bond exeeuted in 1859 to prove by his 


=~J 


3. 


9. 


il, 


12 


13. 


14. 
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own oath that the same was embraced in a compromise made 
by the parties litigant before trial. Wilkerson v. Buchanan 296, 


. The competency of a witness in a civil suit is to be determined 


by the law as it exists at the time he is called upon to testify, 
regardless of what may have been the rule at any previous 
time. JO. 


. The allowance of a leading question is not assignable for error. 


Bank vy. Pinkers, 377. 


. The usage of a particular bank, known and acted upon by its 


customers, may be proved to modify the general law-merchant, 
as applicable to such bank. Jd, 


The examinations provided for by the code, sections 332-340, are 
only obtainable where the testimony sought is that of a person 
immediately interested in the action. Semble, that the pro- 
visions of section 336 of the code were not intended to abrogate 
the common law rule which forbids one to impeach the veracity 
of his own witness, but only to allow evidenee that the faets 
were otherwise than as testified by such witness. Strudwick y. 
Brodnaz, 461. 


It is too late to object on the trial of an action to the reading in 
evidenee of a deposition which has been on file for six years 
without objection or notice of objection, during which time the 
action had often been continued by counsel and had been re- 
moved from one county to another. Wasson y, Linster, 575, 


It is settled in this state that the confessions of a prisoner or 
the testimony of an accomplices, though without corroboration 
in material particulars, if believed by the jury, is sufficient to 
warrant conviction, and the propriety of giving a caution to the 
jury to prevent an improper confidenee in its truth must be left 
to the diseretion of the presiding judge. Stute v. Hardee, 619, 


The inducement which will exclude a confession must have some 
reference to the defendant’s escape from the criminal charge to 
which that confession relates, The promise of some collateral 
advantage entirely disconnected from the charge, will have no 
such effeet. 10. 


The unsupported testimony of an accomplice, if it produces en- 
tire belief of the prisoner’s guilt, is sufficient to warrant a con- 
viction. State y. Holland, 624. | 

The weight of evidence is always a question for the jury. Stute 
vy. Keath, 626. 


The opinion of a medical expert upon a matter within the scope 
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15. 


16. 


£7. 
38. 


19. 


29, 


See 
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of his profession is admissible evidence and should be carefully 
weighed by the jury. State v. Slagle, 630. 

Whether an alibi is proved by a defendant on trial for a criminal 
offenee is a question for the jury—to be weighed by them in con- 
nection with the whole testimony —and if shown to their full satis- 
faction, it is agood defence. State v. Reitz, 634. 


It is not necessary that a witness should be an expert to testify as 
to the identification of tracks; but where the witness gives reasons 
for believing the tracks deseribed to be those of the accused, the 
whole of his testimony should gv to the jury for them to say 
whether the grounds of his opinion are satisfactory. Ib. 


Hearsay testimony of the existence of a mob is not admissible. Lb. 


Declarations of a prisoner made to the officer after his arrest, but 
not in reply to any charge made against him, were offered by him 
and ruled out by the court; Jfeld no error. Td. 


Upon trial for murcer, the prisoncr offered in evidence the cxam- 
ination in writing of a witness taken before the coroner’s jury, 
and showed that the witness’ name was endorsed on the bill of in- 
dictment, but not being called for the prosecution, the prisoner 
procured a summons to be issued upon which the slreriff made re- 
turn that the witness could not be found; /feld, that the evidence 
was incompetent and properly rejected. Statev. Grady, 643. 


If evidence favorable to the prisoner be omitted by the judge in 
reeapitulating the testimony to the jury, it ts the duty of prison- 
er’s counsel to call it to the attention of the court that the same 
may be supplied. After verdict, an exception grounded upon 
such omission will not be sustained. £2. 

Action to recover land, 6-16; Arbitration and Award; Bastardy, 
4. Deed, 2; Judgment, 4; Larceny, 1; Married Women, 3; Part- 
nership, 1; Practice, 8; Sheriff, 5; Wills, 3. 


EXAMINATION OF PARTIES—See Evidence, 8. 


EXCEPTIONS—-See Executions, 7; Practice, 5, 8. 


EXCUSABLE NEGLIGENCE UNDER § 183: 


1, Where a defendant has been served with a sammons, but neglects 


to employ connsel to represent him in the action, remains away 
from the place of trial, and contents himself with such infornma- 


tion as to the progress of the cause as be can get by correspon- 


dence with persons under no obligation to furnish the requisite 
intelligence, he is not entitled to have a final judgment in the 
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cause set aside under C. C. P., § 133, as having resulted from 
excusable neglect. University vy. Lassiter, 38. - 


2. Where a feme court, sued with her husband and others as surety 
to an official bond, aceepts service.of the summons at the hus- 
band’s instance, relying upon him to employ counsel and defend 
the suif, and because of such reliance on her husband tales no 
steps In the matter personally, and judgment goes by default, a 
ease of surprise and excusable neglect is presented which enti- 
tles her to have such judgment set aside under C.C. P., § 155. 
Nicholson v. Cox, 48. 


see Appeal, S-11; Injunction, 4, 5. 


EXECUTION : 


1]. Payment of money to the sheriff by an execution debtor does not 
discharge the latter when he is expressly informed by the officer 
that he intends to apply the money to the satisfaction of an exe- 
cution in favor of a different plaintiff and against another defend- 
ant, and the latter cousents to such misapplication, relying npon 
the promise of the sheriff to save harmless the party entitled to 
the money. Jleptinstall y. Medlin, 16. 


2. In such case the entry of satisfaction on the fi. fa. by the sheriff 
is entirely inoperative so far as the execution defendant is con- 
eerned. 16. 


3. The real estate acquired by a publie corporation in exercise of a 
delegated right of eminent domain, and necessary for uses tn 
which the public is concerned, cannot be sold under exeeution 
apart from the franchise and its incidents, so as to aive the pur- 
chaser a title to the property divested of all the duties and ob- 
ligations assumed by the company. Gooch v. McGee, 59. 


4, Where execution issues to a county other than that in which the 
judgment was rendered, it must bear the seal of the superior 
court, Without which it and all proceedings under it are nullities. 
Taylor v. Taylor, 116. 


5. Where several exccutions come into the hands of a sheriff before 
a sale of the debtor’s property, it is the duty of the sheriff to 
apply proceeds of the sale to the senior execution. Motz v. 
Stowe, 434. 


6. And as soon as a sheriff reecives money in paynient of an execu- 
tion, the law makes the application, and it is a satisfaction of the 
judgment ; and such money inthe sheriff ’s hands is held by him 
to the use of the judgment creditor or his assignee, who may 
make an equitable transfer of his interest—whether in the form 
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of an order or assignment, or whether the same be recorded or 
not, Jd. 


EXECUTION AGAINST PERSON—See Arrest.of defendant, &c. 


EXECUTION ON DORMANT JUDGMENT—See Bankruptcy ; 
Trial, 2. 


EXECUTORS AND ADMINISTRATORS: 


1, A testator, after certain specific devises and bequests to his sons, 
left the residue of bis estate, real and personal, to his three 
daughters charged with the payment of his debts and certain 
peciniary legacies. He further directed that the danghters 
should live on the land until the majority of the youngest, when 
all the property should be divided. ‘The executors, who were 
also appointed by the will guardians of the daughters, were eni- 
powered by the testator to purchase ‘farming implements, 
teams, and such other things as may be necessary,” and ‘to 
employ laborers by paying them wages in money or a portion of 
the crops,’’ in order to raise a sufficiency from the land for the 
support and education of the daughrers. ‘The executors, A and 
B. both died before the estate and guardiauship had been settled 
and determined, buf A, in his life time, bad obtained from the 
plaintiff labor and supplies for making crops on said land de- 
vised to the daughters: Held, that the executor or administra- 
tor of A, and not the administrator d. 6. n. of A‘s testator, was 
responsible to the plaintiff for such indebtedness. Z'yson v. Wal- 
ston, 90. 


2. Where the will does not create a trust for the payment of debts, 
tin ¢xecutor is liable personally, and not in his representative 
capacity, on demands originating wholly after the death of his 
testator. 10. 


3. Where two slaves belonging to an estate were put in the posses- 
sion of the plaintiff (who was the then husband of one of the heirs- 
at-law and distributees) and converted by him to his own use, 
and afterwards, in an action by the executor against him to re- 
cover their value, an entry was by consent made on the docket, 
‘* By consent of parties suit dismissed at cost of defendant ;” 
Held, that, in an action against the executor by the plaintiff as 
administrator of his deceased wife for a settlement of the estate, 
the statute of limitations was a har to any claim by the execu" 
tor on account of said slaves ; 
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Held further, that the conversion being a tortious act of the plaintiff 
and not of his wife, cannot impair her claim to a share of the 
estate; and it does not matter that the plaintiff suing as her ad- 
ministrator is the equitable owner of her estate. Currie v. Mc- 
Neill, 176, . 

4, An executor is not chargeable with the face value of securities 
which might have been collected in full before the war, but the 
collection of which was not required by the exigencies of the 
estate, and if collected, must have been re-invested, but he is 
chargeable only with the amount actually collected after the 
war, there being no itaputation of a want of diligerce in then 
makiug the effort to eolleet or that an effort then would have 
averted theresult. 6. 


d. Where in the settlement of an estate, the collections made by the 
executor during the war are not scaled, neither should the dis- 
bursements then made be scaled. Jb.° 


6. Where an executor collected in Confederate mouey less than he 
disbursed, part of the disbursements being of his individual 
funds, he is not entitled to credit for the excess of the disburse- 
ments over the collections. 1d, 


«. An exception to a referee’s report ‘‘that the sum for distribution 
is incorrect ard should be larger,’ is too indefinite to be con- 
sidered. Jb, (Observations by SMirH, C. J., upon the irregu- 
larity of permitting two aceounts of an administration to be 
stated, one in the probate court and the other undcr reference 
in the superior court.) Jb. 


&, Plaintiffs brought action as heirs-at-law of D. W. L. against the 
executors of J. W., her former guardian and administrator, to 
recover the amount dne herfrom J.W. Theestate of the infant 
consisted partly of personal property, and partly of the pro- 
ceeds of land paid over tothe guardian ; Held, That a demurrer 
to the complaint assigning for cause a niisjoinder of causes of ac- 
tion, necessitating the taking of two accounts, one of J. W’s 
admini-tration, and one of his guardianship, was properly over- 
ruled. (2) That whatever sum was in the hands of the guardian 
was by act of law transferred to him as administrator upon his 
assuming the latter office and coming into possession of assets. 
(3) That in order to a speedy and satisfaetory settlement of the 
estate, there should be an administrator de bonts non in court to 
receive and apply the proceeds of the realty left in the hands of 
J. W.athis death. Alexander vy. Wolfe,, 272. 


0. Where an administrator, in settlement with the distributees of the 
estate, gives his individual note for the balance due, such note is 
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10, 


11. 


12, 


13, 


-_ 


15, 


not ‘‘a debt ereated while acting in any fiduciary capacity” 
within the operation of the U. &. Revised Statutes, § 5117, and 
the collection of a Judgment upon it is barred by a discharge 
in bankruptcy thereafter obtained. Slliott v. Higgins, 459. 


An action against an administratrix Gvho qttalified in 1863) upon 
a debt, dua and owing by the intestate at his death to a creditor 
eapable of bringing suit, is barred by the statute of limitations 
(Rev. Code, ch. 63, §11) after the lapse of seven years. Ife Xei- 
than v. MeGill, 517, 


Where an administrator pleads ‘‘no assets’? and ‘fully admin- 
ministered’ and relies npon the statute of limitation, the onus 
is on the plaintiff to show that the defendant had assets unad- 
ministered in his hands at the time the action was commenced, 
Tb. 


Administrators should not be charged with interest on moneys 
bona fide collected and kept for those entitled, unless there be 
plain proof of misconduet in such collection and custody ; but, 
to exonerate himself from liability for interest, the administra- 
tor must exhibit regular accounts, showing a proper disposition 
of the trust fund. Pickins v. Mitler, 543. 


Administrators are chargeable with interest on balances in their 
hands whenever those balances accumulate beyond the exigen- 
cies of administration, unless it appears that the fund has been 
kept sacred and intact for the cestuis que trust, as their property, 
ready to be delivered tothem, so that profits could not have been 
made thereof, Jd. 


14. No demand is necessary before bringing action on an admin- 


istration bond, 0. 

Devised land was sold by order of the court to pay debts of the 
devisor, and bid off by the devisee, who, after the sale was con- 
firmed, but before the purchase money had been pvid, mortgaged 
the same to the plaintiff to secure a recited indebtedness of $1150. 
Afterwards, the devisor allowed A to pay the purchase money and 
take a deed from the administrator cum. test. annex. of the de- 
visor; eld, 

(1) That the plaintiff was entitled to ownership and possession 
of such Jand subject to the claim of the administrator for the pur- 
chase money, and that a judgment in a suit between the devisee 
and one to whom the plaintiff had assigned the mortgage debt and 
security concluded all parties as to the extent and validity of such 
debt. 

(2) That the rights of the plaintiff could not be divested by a de- 
mand on him fer the purchase money by the administrator cum. 
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test. annex. before conveying the legal estate to A. Harris v. 
Bryant, 568. 


16. Where land is directed by the will to be sold and converted into 
money, the executor and not the heirs, represents the estate, and 
the Jatter are not necessary parties to a suit concerning the dispo- 
sition of and charges on such estate. J0. 


17. Where, in a proceeding to sell descended land for assets, it appears 
by admissions in the pleadings that the debts contracted by the 
deceased before the adoption of the homestead exemption ex- 
ceeded the value of the personalty, an unconditional sale should 
be ordered; and it is error to discriminate in such order of sale 
between debts incurred before and after the passage of the home. 
stead laws. Such discrimination can only be exercised, if at all, 
when the proceeds of the land sold are brought into court for 
distribution. Gamble v. Wutterson, 573. 

See Account and Settlemeet, 1; Counterclaim, 3; Surety. 

EXEMPTIONS—See Executors, 17. 
EXPERTS—See Evidence, 14, 15. 

FALSE PRETENCE —See Indictment, 2, 3. 

FALSE REPRESENTATIONS—See Pleading, 9-12. 
FALSE RETURN- See Sheriff, 3-7. 

FEES-~-See Appeal, 11; Costs, 2. 

FEMALE aiding in attempt to commit rape—See Rape, 1. 
FEME COVERT—See Account and Settlement, 1. 
FICTIO JURIS--Sce Divorce. 

FIDUCIARY—See Executors, 9. 

FINAL DECREE—See Decree. 

FINAL JUDGMENT—See Appeal, 7. 


FORBEARANCE—See Surety, 10, 11; Usury, 8. 
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FORCIBLE TRESPASS: 


2. In forcible trespass, it was in proof that the defeadant rode into 
the yard of prosecutrix after being forbidden by her, and asked 
where her husband was; she ordered him off ; but he remained, 
cursing her and her husbands; ske told him a second time to 
Jeave, and that if he did not, she would call Mr. D., when the 
defendant left; Held, that the facts coustitute a case of forcible 
trespass. State v. Hinson, 6-40, 

2. Upon the trial in such case, the defendant asked the court to 
charge ** that before the jury can convict, they must find that he 
entered with a display of weapons, or other force’? and the 
eourt told the jury, ‘there must be sufficient display of foree to 
intimidate, or such as was calculated to produce a breach of the 
peace, and they must jndge from all the facts whether there had 
been a sufficient display of force to intimidate ’’; Held, no error, 
and a substantial compliance with the instruction asked. J4%, 


FORECLOSURE—See Practice, 7. 
FORMER ACQUIT LAL—See Appeal, 17. 
FRAUD, DEFENCE OF—See,Pleading, 9-12. 


FRIVOLOUS PLEADING—S2v Action to recover lant, 4, 5: Pleads 
ing, 1, 2.4, 8. 


GRANT OF PROPERTY NOT IN ESSE—See Mortvage, 2. 8, 9. 


GUARDIAN AND WARD: 

1, Where permission is given to a guardian by the judge of probate 
to file an ex perte final account and turn over his guardianship 
to another, he is not thereby discharged from liabilities connec- 
ted with his trust and arising before such resignation. Ife is 
still bound to account with the ward or the suceceding guardian 
when so required. Luton v. Wilcox, 20. 


2, A, being appointed gnardian, compromises certain debts due his 
wards at considerably less than their nominal value. After- 
wards, by permission of the [probate judge, he turns over his 
guardianship to B. A accounts with B, pays over the amount 
received from the compromise and takes a receipt in full. Theres 
after B resigns the guardianship in favor of one C, who sues B 
and his sureties and recovers judgment against them for the 
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amount paid overto A by B, and no more, which judgment ia 
not collectible by reason of the innsolvency of the defendants. 
In a suit brought by the wards on coming of age on the bonds 
of A, the first guardian, for alleged negligence in making said 
compromise; Held, (1) That neither the ex parte settlement of 
A with the clerk, nor the reczipt given by B, nor the judgement 
in the suit against B’s bond, precludes inquiry into the propriety 
and good faith of the compromise, and (2) that the receipt by A 
of less than te face value of the claims dus his ward did not 
give rise to a presumption of negligence, but that an issue should 
have been submicted to the jury as to whether or not diligence 
and good faith were exercised in making the compromise, with 
instructions to the effect that fhe burden was on the relator to 
prove negligence, ld 

3. Where a guardian being indebted to D paid the amonnt to A for 
him, taking A’s individual reecipt, A being indebted to the es- 
tute, the gnardian is entitled to credit for the amuunt paid. Me 
Neill v. Hodges, 54. 


4. A guardian ts entitled to credit foran amount collected out of him 
under execution for costs in a suit instituted by him; and the 
fact that in another transaction between the guardian and one 
of the makers of the note sued upon in said suit, where the 
guardian became his surety and took a mortgage to indemnify 
himself against loss, does not warrant the inference that he could 
also have protected himself against liability for such costs, J, 


5, A guardian is not chargeable with money paid to the mother of 
his wards for their board after their arrival at full age, no objec- 
tion being urged against the propriety or justness of the claim 
or of the price paid. Zé. 

6. In stating a gnardian account, it is not requisite to state"a separate 
account between the guardian and the administrator of a de- 
ceased infant ward, where there is no allegation of any miseon- 
duet on the part of the gaardian but simply an objection to the 
manner of stating his account; nor isit a ground of exception 
that the estate of the deceased ward is distributed and blended 
with the estates of the other wards in the general account, Jd, 


7. Interest is properly chargeable against a guardian from the time 
moneys are received by him, there heing no evidence that the 
sam? remained unemployed in his hands. J6., 

8. A guardian is chargeable upon notes received by him for the hire 
of slaves before the war, where the obligors were solvent and 
the guardian forbore to bring suit against them before and dur- 
ing the war. J0, 
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9, Where a guardian received coin for the rent of land in 1859-60 
and *6Lin amount equivalent to-its rental value in U.S. cur- 
rency, the legislative seale dces notapply. Jd. 


10. Where a guardian received and disbursed Confederate money at 
different times during the war, the funds received and paid out 
should be grouped as nearly as practicable, and the receipts 
equivalent to the disbursements sealed as of the time of making 
the Jutter, and the excess of the former, reduced by the scale 
independently applied, carried into the general account. Jb. 


11. A guardian is not excusable for accepting Confederate money at 
its enormous depreciation, during the latter months of the war, 
in payment at its nominal value for debts contracted in its ear- 
lier stages, When the depreciation was slight; but a guardian is 
not chargeable with Coufederate money received by him for rents 
and hires in 1863 and 1€64 (due at the end of those years) whi-h 
was kept distinct from his own funds. J6. 


12. A guardian is entitled to a credit for $100 paid to a referee in an 
action instituted by him before the war against an administrator 
for a settlement and dismissed at plaintiff ’s costs after the col- 
lection of alarge amount, although uo report or order of allow- 
ance by the court can be found, the guardian testifying that the 
report was filed and that search had been made for it, and there 
being no suggestion of bad faith, 20. 


13, A guardian is entitled to credit for costs paid by him in a svit 
where the defendant was solvent, but the guardian being in- 
formed that the debt was doubtful accepted certain notes in set- 
tlement (which were afterwards paid) and paid the costs of the 


suit. Ld, 


14. A guardian is entitled to commissions although he omitted to 
keep and render regular accounts, where no imputation is cast 
upon his integrity by reason of the neglect. 12, 


15. A guardian is not entitled to commissions upon any disburse- 
ment made after his ward arrives at fullage. Jd, 
GUARDIAN BONDS—See Surety, 1, 9. 


HEARSAY—See Evidence, 17. 


HEIRS—See Partnership, 4. 
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HOMESTEAD: 


1. The lien of anattachment levied upon the land of a non-resident 
debtor is paramount to the right of homestead therein acquired 
by the debtor by becoming a citizen of the state prior to the ren- 
dition of judgment in the action. Watkins v. Overby, 165. 


2. Where the owner of a homestead dies leaving children, some of 
age and onea minor, the homestead estate vests alone in the minor: 
child until her or his majority. Simpson y. Wallace, 477, 


See Executors, 17. 
HOMICIDE—See Evidence, 19, 20; Indictment, 1. 


HUSBAND AND WIFE: 


1, A husband, as agent for his wife, purchased for ker a tract of 
land but gave his own note for the price and took the title in his 
own name. The greater part of the purchase money was paid 
out of the wife’s funds, and the husband afterwards conveyed the 
land to his sons jn trust for the wife; Held, That the wife was en- 
titled to demand a conveyance to herself on the payment of the 
balance of the purchase money, and an injunction to restrain the 
vendor from selling the same under execution to satisfy an inde- 


pendent claim held by him against the husband. Cunningham v. 
Bell, 828. 


See Excusable Negligence, 2; Married Women; Process, 4. 
IDENTIFICATION OF TRACKS—See Evidence, 16. 
ILLEGITIMATE, INHERITING FROM—See Descent. 
IMPROVEMENTS—See Contract, 12. 


INDICTMENMT: 


1. In an indictment for murder by poison, anaverment that the pris- . 
oner knew of its noxious properties, is not essential. (State v. 
Yarborough, 77 N. C., 524, overruled.) State v. Slagle, 630. 


2. Generally, the same degree of certainty is required in the descrip- 
tion of the goods in an indictment for obtaining them by false 
pretenses as in the description of the property alleged to stolen, 
in larceny. State v. Reese, 637, 


3, A general charge that the defendant obtained ‘‘goods and money” 
of the prosecutor, to the value of fifty dollars, is too vague and 
indefinite; the goods should be described by the names usually 

46 | 


722 


INDEX. 


appropriated to them, and the money should be described at least 
by the amount, as so many dollars and cents. Ib. 


. An indictment for an affray by fighting, which charges a mutual 


assault, need not set forth the place in which the fighting occurred 
in order tv enable the court to see that the same was a pudlic place. 
State v. Baker, 649. 


. In an indictment under the act of 1876-’7, ch 288, for removing a 


crop without satisfying the lessor’s claims for rent, &c., it is suffi- 
cient to aver in the words of the statute, that the act was done 
‘“wilfully and unlawfully,” leaving it to the defendant to show in 
excuse, if he can, that such removal was made in good faith and 
for the preservation of the crop, State v. Pender, 651. 


. An indictment against the mayor and aldermen of a city for neg- 


lect of official duty in failing to remove obstructions from a street 
and to keep the same in repvir, is fatally defective if it fails to 
point cut the particular public duty neglected, or to refer to the 
statute imposing it. State v. Mishblate, 654. 


See Towns and Cities. 


INDUCEMENT IN CONFESSIONS--See Evidence, 11. 


INFANT'S ACKNOWLEDGMENT, &c.—See Contract, 9, 10. 


INFERIOR COURT--See Appeal, 13-17. 


IN FORMA PAUPERIS-~-See Appeal, 10. 


INJUNCTION. 


1. Where plaintiff, claiming the ownership of certain land, brings 


an action to recover the same and (as auxiliary to the main re- 
lief) seeks to enjoin the defendant in possession from cutting 
timber and turpentine trees thereon for building and fencing, 


, he must show that the defendant is unable to respond in dam- 


ages for suchinjury. McCormick y. Nixon, 113. 


. Where the plaintiff ’s affidavit merely alleges the defendant’s insol- 


vency on information and belief, and the defendant denies the 
allegation, supporting his denial by affidavits of the sheriff and 
county surveyor, the injunction will not be continued to the hear- 
ing. 1d, 


3. One in possession of land and claiming as owner is not entilled 


to restrain by injunction a sale of such land under execution sued 
out by a creditor of his grantor under the assumption that the 
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title of the party in possession js fraudulentas tocreditors. The 
bona fides of the conveyance can be fully tested and the rights 
of all claimants settled in a suit to recover the land by the pur- 
chaser at such execution sale. Southerland v. Harper, 200. 


4, Where the complaint in an action for an injunction alleges that 
the defendant has sold a tract of plaintiff’s land under a power 
of sale in a mortgage to secure a usurious debt, becoming pur 
chaser at such sale for an inconsiderable portion of the debt, 
and has obtained judgment for the balance of such claim and 
sold all the plaintiff ’s other Innd to satisfy the execution thereon, 
and asks that such sale and judgment be set aside and that the 
execution of the writs of possession in the hands of the sheritf 
be stayed until the equities between the parties can be adjusted ; 
the defendant is entitled upon the coming in of an answer fully 
denying the charges of the complaint, to have a temporary in- 
junction, founded upon such allegations, dissolved. Walker v, 
Gurley, 429. 

3. A party to an action is not entitled to an injunction against exe~ 
cution on a judgment which might have been set aside by mo- 
tion in due time under section 133 of thecode. 16. 


See Husband and wife; Nuisance. 
INSOLVENT’S OATH—See Bastardy. 1, 2. 
INSPECTION OF WRITINGS~—See Practice, 1, 2. 
INTENT—See contract, 7. 


INTEREST, PAYMENT OF—See Execution, 12, 13; Guardian, 7; 
Statute of limitations, 1. 


INTERLOCUTORY ORDER—See Appeal, 7. 
ISSUE—See Pleading, 3. 
JOINT DEBTORS--See Covenant, 1. 
JUDGE’S CHARGE, 
1. If the judge undertakes to state the law he must do it correctly 
and any mistake is assignable for error; but it is not error to 


omit to charge in a particular way in the absence of a prayer 
for such charge. Pierce v. Alspaugh, 258. 
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2, It is not error for the court to caution the jury that they must 
find their verdict upon what is actually adduced in evidence, and 
not upon conjectures arising from a (seeming) withholding of 
the testimony of better informed witnesses. Bank vy. Pinkers, 
377. 


3. It is not error to refuse to charge that confessions are to be re- 
ceived with caution. The judge may so charge or not, in the 
exercise of a wise discretion, to be guided by the circumstances 

of each particular case. State v. Hardee, 619. 


4, Ina confiict of memory between a judge and counsel as to what 
a Witness had testified, the jury were told that the court might 
pe mistaken in the notes of the testimony and they could use 
them to refresh their memory, but it was from the mouth of the 
witness they were to get the testimony upon which to found 
their verdict; Held, noerror. State v. Keath, 626. 


See Forcible Trespass. 


JUDGE'S DISCRETION-—-See Amendment of Record, 3; Appeal, 2, 
Discretionary Power ; Judge’s Charge, 3. 


JUDGE OF SUPERIOR COURT--See Receivers. 


JUDGMENT : 


1, The judgment in a suit on an official bond should be for the pen- 
alty of the bond, to be discharged by the payment of the sum 
found to be due from the principal obligor. Wally. Covington, 
144, 


2, Where, by oversight or mistake, Judgment is entered in such case 
for the sum due by the principal obligor to those putting the 
bond in suit, the error may be corrected on motion at a subse- 
guent term of the court more than twelve months after the ren- 
dition of the judgment. Jd. 


3. A judgment can only estop as to matters which were adjudged or 
admitted in the record of a previous suit or proceeding, Isler y. 
Murphy, 215... | 
4, The entry of satisfaction made opposite to a Judgment, though 
erased froin the record by order of the court (the court not pass- 
ing upon the question of payment) is evidence against the plain- 
tiff as an admission of payment on the hearing of a subsequent 
motion for leave to issue execution on such judgment. Jd. 


5, A, Band C had all taken judgments against D. A’s judgment 
was never docketed; B’s was docketed in Jtne, 1869; C’s was 
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doeketed in January, 1878. Executionsissued on all these judg- 
ments bearing teste fall term, 1879; Held, 


(1) That A, having never docketed his judgment had no léen on the 
land of the judgment debtor or of its proceeds under execution 
sale which would entitle him to compete for such proceeds with 
more vigilant creditors who had docketed their judgments. 


(2) That B’s judgment had ceased to be a lien by the lapse of tinte 
{ten years) from the day when it was docketed. 


(3) That C’s judgment should first be paid ont of the Dwar of 
the execution sale. Whitehead vy. Latham, 232. 


G. To change the mode of acquiring a lien under an existing judg- 
nmient upon the property of the debtor, (e. g. to subst:tute the 
lien of a docketed judgment for the lien of a fi. fa.) neither im- 
pairs the obligation of the eontract, nor violates any vested 
rights. J. 


7. When judgment was obtained, in 1861, in anaction brought by one 
in his own name as agent and attorney for certain parties in In- 
diana and Missouri (to whom the fund belonged), and in 1863 the 
same was collected by the sheriff under execution and satisfac- 
tion ‘of the judgment endorsed by him on the exccution, a por- 
tion of the money paid to the nominal plaintiff and the re- 
mained sequestered by the Confederate authorities; Jt was held, 
on a motion by the non-resident partics in interest to re-issue 
execution, that the Judgment was satisfied and that the motion 
could not be granted. iliott v. Higgins, 459. 


See Attorney and Client; Costs, 15; Cotnter-claim, 2; Executors, 
§; Homestead, 1; Lunacy3 Surety, 2. 


JUDGMENT, ASSIGNMENT OF—See Contract, 8. 


JURISDICTION. 

1. The courts of this state have jurisdiction only of offenees com- 
mitted within its territorial boundaries, and if they are com- 
mitted in another state, that is a matter of defenee under the 
plea of “ not guilty.*? State v. Mitchell, 674. | 


9, Such a defence does not call for a plea in abatement under Bat. 
Rev., ch. 33, § 70, which was enacted to cover cases where the 
offence was committed in the state, but which was charged to 
have occurred in the wrong county. J6. 

See Action to recover land, 2, 3; Agr. Supplies, 23 Appeal, 1; As- 
sault and Battery, 1, 2; Bastardy, 4; Bigamy ; Decree, 1, 2% 
Justices, 1, 2,3; Process, 4. 
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JURY. 

1, Tales jurors must own real estate of freehold situate in the county 
where the court is held in which they are to serve. State y. 
Cooper, 671. 

2. The act of 1879, ch. 12, creates and authorizes an additional mode 
of swearing witnesses to testify before a grand Jury, and does 
not abrogate the mode formerly prevalent of swearing them in: 
open court. State vy, Allen, 6890. 


JUSVICES OF THE PEACE. 

1. The constitutional provision restricting the jurisdiction of jus- 
tices of the peace in actions upon contracts, contemplates his 
adjudication upon claims within the required limits, and there- 
fore it is not allowable for a defendant to set up a counter-claim 
for so much as will extinguish the plaintiff’s claim and permit 
the defendant to recover two hundred dollars; in such case, the 
remission must be absolute of all in excess of the justice’s juris- 
diction. Derr v. Stubbs,, 539. 


9. Where the defendant in an action before a justice sets up a counter- 
claim. composed mainly of items subject to the legislative scale, 
and remits the excess over two hundred dollars; Helv, that the 
claim, when so reduced, is a claim for two hundred dolars in 
lawiul money, not in depreciated paper. J6. 

3. Justices of the peace have exclusive original jurisdiction of the 
offence of disposing of mortgaged property. State v. Ham, 590. 
and State y. Jones, 657. 

4, Justices of the peace have exclusive original jurisdiction of the 
offence of entering on land after being forbidden. State v. 
Dudley, 660. 


see Action to recover land, 2, 8; Agr. Supplies, 2. 
LACHES—See Appeal, 5, 6. 


LANDLORD AND TENANT—See Action to recover land, 1, 2, 3, 13, 
17, 18; Receivers, 3, 4. 


LARCENY: 
1. Where, on an indictment for larceny, it was in evidence that two 
‘ days after the larceny was committed, the stolen goods were 
found in an uninhabited house half a mile from where defendant 
lived, in which the former occupant had left some turnips, ete. ; 
that at one o'clock at night of the same day, the defendant and 
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a woman went to the house, he going in at the, window and she 
remaining outside; that when certain persous who were watch- 
ing the house approached, the woman ran off, and the defendant 
being ordered to come out did so after same delay; Held, that 
the evidence did not warrant the conviction of the defendant. 
State v. Rice, 661. 


LEADING QUESTION—See Evidence, 6. 
LEGAL PROPOSITION—See Pleading, 13. 


LESSOR AND LESSEE —See Action to recover land, 13, 18, 


LIEN—See Homestead, 1; Judgment, 5, 6. 


LIQUOR SELLING: 


Upon the trial of an indictment for an unlicensed retailing of spirit- 
uous liquors, the evidence of the prosecuting witness was that 
defendant. had a room wherein was a table with a hole in the 
top and a vessel on it containing such liquor; that on sundry 
times witness went into the room and poured out a drink of the 
spirits less than a quart, and having drunk it, dropped some 
money, at the rate of a nickle for a drink, into the hole, the de- 
fendant being present and nothing being said by him or the 
witness ; Held, that the court was not in error in refusing to 
charge that there was no evidence of a sale or contract for the 
siile of the liquor, andin charging instead that if the jury should 
believe from the testimony that the liquor drank by witness was 
the property of the defendant, and that he received the money 
put into the hole by the witness as payment therefor and that 
this was a device to evade the statute against retailing, the de- 
fendant was guilty. State v, McMinn, 668. 


LOSS OF COURT PAPERS—See New Trial, 1. 


LUNACY: 

1. Subject to a reasonable mainterance of a lunatic and his minor 
children, the residue of his property is liable to pay his debts 
anterior to the lunacy, Adams y. Thomas, 521, 

2, On a judgment of this court against a lunatic, rendered prior to 
his lunacy, where no property can be seen which ought to be 
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sold under execution from this court, the plaintiff will be granted 
leave to proceed on the judgment for its payment, by action in 
the superior court of che proper county. 6. 


MARRIAGE—See Bigamy. 


MARRIED WOMEN : 


1. A power of attorney, given by a married woman to dismiss an 
action concerning her land, need not be registered to give it va- 
lidity. Hollingsworth y, Harman, 153. 


2. Where personal property, the separate estate of a married wo- 
man, is sold under execution for a debt of the husband, the pur- 
chaser, when sued by the husband after the wife’s death, as her 
administrator, for converting the property by means of such 
sale, cannot'set up a counter-claim under Bat. Rev., ch. 44, § 26, 
his claim to be reimbursed the amount of his bid at such exectt- 
tion sale. Holliday y. McMillan, 270. 

3. In an action for such conversion the declarations of the deceased 
wife relative to the ownership of the property, asa part of and 
coupled with the acts of ownership exercised by her, are admis- 
sible in response to an imputation in the answer that she had 
surrendered such ownership to the husband. 10. 


See (for service of process on) Excusable Negligence, 2; Ilusband and 
Wife ; Process, 4. 


MAYOR AND ALDERMEN—See Indictment, & 


MILITARY ORDERS: 


The orders of military commanders exercising authority under the 
federal goverment in North Carolina immediately after the war 
between the states, relating to the administration of civil affairs. 
had no further efieacy than such as they drew from the superior 
force which upheia them. Varner y. Arnold 206. 


MINOR CHILD—See Homestead, 2. 
MOB—See Evidence, 17. 
MORTGAGE : 


1. Where personal property of a ponderows nature (e. g. printing 
presses and stands) are conveyed by mortgage with a general 
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power of sale, unrestricted as to the place of such sale, the pur- 
chaser of the property at an atnction had in execution of the 
power, at the court house door, in about fifty yards of the place 
where the property is located and in use, (the same being acces- 
sible to all who might wish to inspect it) passes « title which, if 
impeachable at all, can only be questioned by the mortgagor 
and those claiming under him, and cannot be controverted by a 
stranger. Wormell vy. Nason, 382. 


2. Under the rule that one may grant a thing not 7z esse of which he 


9 


is the potential owner, a valid mortgage, at common law, may 
be made by the owner of land of a crop sown thereon but not 
yet growing, Cotten v. Willoughby, 75, 

Where a new note is given in substitution of a former one secured 
by mortgage, the presumption is, inthe absence of countervailing 
evidence, that the new note retains the security of the old one. 
Vick v. Smith, 88. 


Where there are two separate and distinct debts, if the debtor 
does not, the creditor may, appropriate a payment made by the 
formcr, and if neither has done go, the law makes the appropria- 
tion to the most precarious, that is to an unsecured in preference 
to a securgd debt. ‘Jd, 


Where a mortgagee holding a secured and unsecured debt, sells 
the mortgaged property under a power, he is a trustee for himself 
to the extent of the mortgage debt, and for the debtor as to the 
balance in his hands, Jb, 


A second mortgagee has no right to buy the estate of his mort-. 
gagor at a sale to satisfya prior incumbrance, but he has a clear 
equity to be reimbursed for any expenditure, to relieve the estate 
of any incumbrances, and the property in his hands is charged 
therewith in preference to the trusts expressed in the mortgage 
decd. Taylor v. Heggie, 244. 


Where a sale of mortgaged property is acquiesced in at the time 
by the mortgagor, he cannot afterwards recall such assent and 
contest the title of the vendee, either on the ground that the 
mortgage was invalid or that the particular purchaser had no 
right to-buy. Jb. . 

Where the words of grant in an instrument are that the grantor 
‘‘conveys a lien upon each and every of said crops” to be made 
upon certain land, such words will constitute a valid mortgage 
upon the crops, although they be not planted at the time when 
such instrumentis executed and registered. Harris vy. Jones,.317. 


Where a party living in one county executes & mortgage upon a 
crop:to be planted on land bought by him in another county to 
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which he contemplates removing, such mortgage may be properly 
registered in the latter county, the mortgagor having actually 
made such removal after the registration of the paper. 0, 
See Agr. Supplies, 1, 4; Deed, 2; Injunction, 4, 5; Usury, 4. 


MORTGAGE PROPERTY, DISPOSING OF—Scee Justices, 3. 


MORTGAGE SALE—See Injunction, 4, 5. 


MOTION IN THE CAUSE—See Bankruptcy ; Judgment, 2, 7; Practice, 
10; Trial, 1, 2. 


MOTION TO ISSUE EXECUTION—See Judgment, 7. 
MULTIFARIOUSNESS—Scee Partition, 2. 
MUNICIPAL OF FICERS—See Indictment, 6. 
MURDER BY POISON—Sce Indictment, 1. 
NECESSARIES FOR MINOR—See Contract, 10, 11. 
NEGLIGENCE—See Guardian, 2 (2). 

NEW NOTE, SECURITY FOR—See Mortgage, 3. 


NEW TRIAL. 

1. It was-agreed between the parties to an appeal that the judge 
who presided at the trial should settle the case notwithstanding 
he had gone out of office, but he failed for more than a year to 
do so, (by reason of his absence in a foreign country) and finally 
the papers were lost; Held, that a motion by the appellee, after 
that lapse of time, to allow the same judge to make out the case 
was properly refused by the appellant on the ground that he 
could not recall the facts attending the trial without the aid of 
the lost papers; and that, under the circumstances, the appel- 
lant was entitled to a new trial. Jones v. Holmes, 108. 

2. A new trial will not be granted for an erroneous statement of the 
law which the finding of the jury corrects, State v. Grady, 643. 

3. Whether the effect of a new trial granted, in a case where the 
jury acquit of murder and convict of manslaughter, is to put the 
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prisoner on trial a second time for the er:me charged in the in- 
dictment—Quere. But the court intimate that the doctrine an- 
nounced in State vy Stanton, 1 Ired., 424, should not be disturbed. 
Lb. 


See Appeal, 14; Practice, 6. 


NOTICE, 
When a defendant has been brought. into court by the service of 
process he is charged with notice of whatever action the court 
may take while the suit is pending. University vy. Lassiter, 38. 
See Action to recover land, 7; Bankruptcy, 2; Bills of Exchange 
1; Costs, 33 Surety, 4, 7. 


NUISANCE. 

1, The private nuisance whieh equity will abate by injunction must 
be one occasioning a constantly recurring grievance from its na- 
ture insusceptible of adequate. compensation in damages. 
Brown vy. Curolina Centre’, 128, 

2. In determining upon the propriety of injunctive relief against 
such nuisances, the court will be influenced against ordering an 
abatement by the facts that the structure from which the nui- 
sance arises is useful to the defendant and the public, and the 
injury to the plaintiff trifling. J. 

3. The superior court of one county will not order the abatement of 
a nuisance erected by a railroad corporation (such nuisanee 
caused in the defective construction of a certain trestle and eul- 
vert on the line of the road) when all the corporate property is 
in the hands of a receiver appointed by the superior court of 
another county. Jd. 


See Indictment, 6. 
NULLITY.— See Execution, 4. 
OBSTRUCTING HIGHWAY-..See Indictment, 6. 
OFFER OF JUDGMENT—See Practice, 16. 
OFFICER, DUTY OF—See Sheriff. 
OFFICIAL BOND—See Judgment, 1. 


ONUS—Sce Executors, 11. 
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OWNERSHIP—See Married Women, 3. 


PAROL EVIDENCE—See Action to recover land, 9,11; Arbitration; 
Deed, 2 (1); Surety, 12. | 


PARTIES—See Exceutors, 8, (3), 16; Partnership, 4; Practice, 7. 


PARTITION ;: 

1, A testator directed that his land {more than 1.000 acres) should be 
divided equally among his children, by three disinterested men, 
to be chosen by his exceutors to make such allotment. In the 
division a mistake occurred, whereby one of the eliildren reecived 
about forty acres less thas her proper share. ‘The parties went 
into possession of their respective portions, several conveyances 
among the childven were made of the lots falling to their share, 
and one of them had contracted in writing to convey to a stran- 
ger, Valuable improvements had also been placed on several of 
the lots, under the supposition that the division was fair and 
regular: Zeid, that the party receiving less than her full share 
was not entitled, upon discovering the deficiency, to demand a 
re-ulotment of the land, but must content herself with pecu- 
niary compensation for her loss, Cheetham y. Crews, 313. 


2, A proceeding for partition which asks a division of several sepa- 
rate and distinet tracts of land not held by the same tennants-in- 
common, and blends in one, independent eanses of action to 
which the same peysons are not parties, is multifarious, Sdmz- 
son Vv, Wadlece, 477, 

3. Partition will not be ordered cf land which the defendant alleges 
that the plaintiffs have an estate for the life of another and an 
equal share with the defendant in a eontingent remainder 
therein, J4&, 


4. In such case, the court will not adjudicate in a proeceding for par- 
tition a conflicting claim of title set up by the defendant, so as 
to exclude him by the estoppel. 2, 


3. A testator devised and bequeathed land and slaves to his wife, in- 
dicating in the will his intention that the property should be 
finally divided equally between the widow and children but 
leaving it discretionary with the widow to advance to the child- 
ren at such thnes and in such kinds of property as her best judg- 
ment might dictate. To two of the children the widow ad- 
vanced some slave property and more than theie aliguot portions 
of the land, with the expectation of supplying the deficiency 
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from the undivided slave property, which was amply suflicient 
for that purpose ; Held, that an unexpected emancipation of the 
slaves by the result of the war would not sustain a claim of the 
other children to have a re-division of the land, and an account 
from the two children first advanced of the slave property re- 
ecived by them. Kelly vy. McCallum, 563. 


See Tenants in Common. 


PARTNERSHIP : 


1. 


ce 


G. 


A tacit understanding among partners contravening the agre c- 
ment (which then subsisted) ou which the firmt was fornred is not 
admissible in evidence to modify and impeach its terms. 
Thomas ve Lines, 191. 


The equitable interest of a partnership under a contract te convey 
land to the firm may be subjected to the prrtnership debts by 
proper proceeding against the surviving partner. McCaskill v. 
Lancashire, $93. 


The equity of a debtor to have a conveyance of realty from a 
third person can be reached by the ereditors only by civil action, 
and not by proceedings supplementary to exeention. Ld. 


The heirs of deceased partners are not neeessary parties to an 
action to subje t the real property of the firm to the claims of 
its creditors. Jb, 


Where, in the formation of a partnership among three persons, it 
was agreed that two of them should give their personal attention 
to the joint business and receive an allowance for their services 
of $1,000 each per annum, and afterwards the non-active partner 
sold his interest to another who permitted the business to con- 
tinue without interruption or any new agreement 3 Jt was held, 
that upon the final settlement of the partnership atfairs, the two 
active partners were entitled to the allowance of $1,000 each per 
annum, as upon the original agreement. Wilson v. Lineberger, 
524, 


Tn such case where the two active partners (to whose discretionary 
management the entire business of the firm was entrusted) em- 
ployed a person to attend to certain out-door matters and paid 
him for his services part of the time at the rate of $700 per 
annum, and part at the rate of 31,000 per annum ; Held, that 
upon a final-settlement, the active partners were entitled to 
credit for the amounts so paid, although the actual value of the 
services was only $700 per annum, there being no sugvestion 
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that the services were not required or that the employment and 
allowance were not in good faith. Jb. 


see Contract, 33 Wills, 2. 
PAYMENT—See Statute of Limitations, 1; Usury, 1. 
PAYMENT TO SHERIFF—See Execution, 1, 2. 


PEACE WARRANT. 

A peace warrant in which is alleged no threat, fact or cireumstance 
from which the court can determine whether the fear of the 
prosecutor is well founded, should be quashed. State v. Goram, 
G64. 


PERSONAL PROPERTY, SALE OF—Sce Mortgage, 1. 
PETITION TO SELL LAND—See Decree. 


PLEADING. 

1. A frivolous answer is one which is manifestly impertinent as al- 

leging matters which do not affect the plaintiff’s right to re- 
- cover. Daily. Harper, 4. 

2. Where the complaint is upon a bond for the payment of money 
only, an answer thereto which alleges that the bond was given 
for store accounts for the years 1875-°76-°77 and °78, upon con- 
tracts to pay interest on the account of each year at the rate of 
eivht per cent, without any stipulation in writing as to such 
rate, and which insists upon the defence of usury, cannot be 
deemed frivolous. 22. 

3. It is not every matter averred on one side and denied on the 
other, that in a legal sens: ts an issue, but only such as are ne- 
cessary to dispose of the controversy. Cedar Falls Co. v. Wal- 
lace, 225. 

4, An answer should never be held frivolous unless it be so clearly 
and palpably bad as to require no argument or illustration to 
show its character. Jfudl vy. Carter, 249. 


5. Defendants being sued as acceptors to several bills of exchange 
answered that they accepted the same for the accommodation 
of the drawer, without having any funds of his in their hands, 
and in reliance upon a promise of the plaintiffs, on condition of 
securing the debt (already due) by their acceptances, to sell 
other goods to the drawer on credit, which was refused, where- 
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by, it was claimed, the defendants were charged of all lia- 
bility on such acceptances; Held, under the foregoing rule, that 
the averments of such answer were not so disconnected from 
the subject-matter of the complaint or so deficient in sul@tance 
or form as to be pronounced frivolous. 0. 


6. The court strongly intimates that no appeal lies from a refusal to 
overrule and disregard a pleading as being frivolous. 10. 


7. A frivolous answer is one which is manifestly impertinent as al- 
leging matters which, if true, do not affect the right to recover. 
Brogden v. Henry, 274. 

8. Such is not an answer which raises the question of the liability of 
a surety to asealed instrument after three years from the time 
when the right of action thereon accrued. Ld. 


9. In an action upon a contract where the defendant in his answer 
alleges that the execution of the contract was superindueecd by 
the false and fraudulent representations of the plaintiff, but 
does not allege that he was thereby deceived ; Held, upon de- 
murrer to the answer, that the same was not sufficient to defeat 
a recovery by the plaintiff. Hoy v. Hanyhton, 467. 


10. In such ense, where the court below held the answer to be sufti- 
cient, the action will be remanded to give the defendant oppor- 
tunity to move for such amendment as he may be advised. . 10. 


ll. In an action against a sheriff for the conversion of certain goods 
conveyed in a deed of trust, where the defendant’s answer aver- 
red that the ereditors of the trustor alleged thit the decd of 
trust was frandulent aul yoid, and that he had seized and sold 
the goods under execution from a belief that the allegation was 
true; Jfeld, that the answer did not contain a “sham plea,’ but 
was sufficient to raise an issue as to the alleged fraud. Boone v. 
Hurdie, 470. 


12. Where, in such action, the plaintiff showed to evidenee the deed 
of trust which averred that one of the motives to its execution 
was a desire to secure creditors, and proved that the trustor re- 
mained in possession of tlhe goods conveyed and ordered new 
goods, which were sold and the proceeds applied by him on the 
debts seeured, as agent of the trustee, until stopped by defen- 
dant’s levy, and that he had no intention to hinder, delay er de- 
frand creditors; and the only issue submitted to the jury was, 
“ Did the plaintiff (trustor) in making the deed of trust intend 
thereby to hinder, delay or defraud his ereditors ?”? to which the 
jury responded ** No”; Jéawas held, 
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(1) That it was not error for the court to refuse to grant the 
plaintiff a judgment on the verdict. J, 


(2) That it was error to grant the defendant a judgment non 
obstante veredicto. Tb. | 


(3) That the «absence of the fraudulent intent in the trustor had no 
efficacy to repel the frand in legal intendment, and the finding 
of the jary was wholly immaterial, 26, 

(4) That the deed of trust was not fraudulent and void on its face 
but was presumptively so, and the presumption was required to 
be rebutted, and the question of fraud should have been passed 
upon by the jury under proper directions from the court. Jd. 


13. A legal preposition cannot be established by admissions in the 


pleadings, Kelly v. McCallum, 563. 


14, The failure to answer is an admission of the facts alleged by the 


plaintiff, but it does not involve a concession of a Jegal infer- 
ence drawn therefrom, and still less the recognition of the cor- 
rectness of the principle of law stated. Jd. 


see Action to Recover Land 4, 5, 9, 21; Agr. Supplies, 1; Appeal, 


2,17; Counter-claim; Executors, 8; Jurisdiction; Partition, 2; 
Practice, 113; Usury, 2. 


POWER OF ATTORNEY-——See Married Women, 1. 


PRACTICE: 


ds 


cr 


A petition or motion supported by affidavit will be sustained for 
an inspection and copy of the books of an adverse partv, under C. 
C. P., § 331, where it is made to appear that the party applying 
for the order cannot obtain the information sought otherwise than 
by such inspection. Justice v. Bank, 8. 


. The order will be granted before the complaint has been filed when 


it is averred by the applicant, and not denied by the epposing 
party, that such discovery is necessary to enable the plaintiff to 
state with accuracy the facts upon which the action is founded. 72. 
Under our present practice, a failure to take a judgment by de- 
fault as soon as the same is allowable does not work a discontinn- 
ance. University v. Lassiter, 38. 


4. A refercuce to hear and determine all matters in controversy, un- 


der C. C. P., §§ 240, 245, precedes any adjudication by the court 
of the liability of the parties. 96, 

Exceptions to a referec’s report may be filed at the term to which 
itis made. /0, 
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6 Where an appeal is taken to the supreme court from the decision 
of the judge passing on the law and facts under section 240 of 
the code, and his legal conclusions are reversed by the appellate 
court, and a new trial granted, the court below, when certificd of 
the decision of the higher court, cannot proceed to judgment up- 
on the facts found on the first trial, but the case must he sub- 
mitted fo a jary, unless otherwise agreed by the parties. ser v. 
Hoonee, 95. . 

. Where a sale of land is made in execution of a decree of foreclos- 
ure in a suit wherein some of the heirs of the deceased mortgagor 
are not parties, it is not error to allow an amendment, making par- 
tics of all the heirs, as well those in possession as those who are 
not, in an action by the purchaser at the judicial sale to recover 
possession of the land. Jd. 


~% 


8. Exeeptions will not be heard in this court, alleging a defect of 
evidence on points not in issue in the court below. Womble v. 
Leaeh, SA. 

9, The law does not tolerate successive actions or proceedings mercly: 
upon newly assigned reasons, when one and the same object is 
aimed at in all, but the decision first rendered will govern as res 
adjudiata., Mabry v. Henry, 298. 

10. Upon this principle, where a motion has been refused to set aside. 
a judgment on the allegation that it was obtained against the 
course of the coart, and that the defendant had a good and valid 
defence to the action in law, equity and morals, a subsequent 
motion will not be entertained to set such judgmeut aside dis- 
tinetively put upon the ground of a fraudulent advantage taken 

in entering up the same and upon evidence more full and mi- 
nute, but in substance the same as that produced upon the first 
hearing. 20. 

V1. Plaintiff brought suit in the court of a justice of the peace claim- 
ing a debt of fifty dollars end also possession of a horse and 
wagon under a certain mortgage. On appeal from the justice’s 
judgment te the superior court plaintiff offered to remit the claim 
for the personal property and declare only for the debt; Held, 
that he had a right to take such a course in his discretion and 
that the court erred in denying him that privilege. Jones v. 
Palmer, 303. 

12 Objections will not be heard for the first time in this court whieh, . 
if made in apt time in the court below, might have been answered 
and removed. Wellons v. Jordan, 371. 


13. Where the appellant, sued as the drawer of a dishonored Dill, 
contends that he did not intend, by an entry on such Dill, to. 
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waive presentment for payment, an‘ the jury pass upon such 
question of fact, without exceptions to the evidence thereon, 
this court will not review their findiny. Banks v. Pinkers, 377. 

14. Where the drawer of a bill, sue} thereon, alinits in his answer 
that the same is the property of the plaintiff, he cannot thereat- 
ter be heard to contend that the bill, being unendorsed, bad no 
vitality as a contraet and, henee, admits of no beneticial interest 
in the holder, Jd. 

15, Where land was conveyed to R by the devisees under a will 
Within less than two years from the grant of letters of alminis- 
tration, and afterwards a creditors’ bill is filed for a settlement 
of the estate, wherein a sale of the lind is asked 5; Hed, that in 
such proceeding R cannot set up any equities alleged to exist by 
reason of the fact that it was an exchange of lands between the 
devisees and himself, and the land so acquired by them is pri- 
inarily liable ; in such ease, the equities alleged to exist must be 
settledin another action, eran v. Banks, 483. 

16. In an action before a justice of the peace, a tender by the de- 
fendant as follows: ‘The defendant in this action tenders the 
plaintiff’ $15.42 as a settlement of the matter,’ is not sufficient 
under the provisions of Battle's Revisal, ch. 63, § 20, rule 16. 
Rand vy. Harris, 486. | 
In such ease the tender must be a proposition (made before any 
defence is set up) to pay a specified sum in discharge of the plain- 
tiffs claim and not a sium in excess of a counter-claim, 10. 

17. A party who excepts to the failure of a referee to report evi- 

~ denee must show affirmatively that evidence was rejected or not 
reported, which might have varied the result. Vestal v. Sloan, 
B55. | 

18. An omission to give a particular charge, not asked in the court 
below, cannot be noticed as an exception in this court.  Séate v. 
Hardee, 619. See also State v. Keak, 626. 

29. A prisoner offered to prove a conversation between a witness and 
another person, and the same was rejected; Held, that an ex- 
eeption thereto cannot be sustained in this court, where the evi- 
dence proposed and rejected is not set out inthe record. State 
v. Keath, 626. | | 

See Appeal, 1, 14,17: Evidence. 9,20; Executors, 7; Injunction, 
3; Nuisance, 3; Partition, 4; Pleading, 9,103; Trial. 


“PRESENCE OF PROPERTY, &c—See Mortgage, 1. 


PRESUMPTION OF FRAUD—See Pleading, 12 (4). 
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PROCEEDING SUPPLEMENTAL TO EXECUTION—See Supple- 
mental Proceedings. 


PROCESS : 

1. Where an original summons issued in August, 1871, which wis 
not served, and was not, in three years, followed by appropriate 
suecessive processes in order to constitute a continuous single 
action, the suit eannot be made to relate to the issuance of the 
original process, (and so avoid the bar of the statute of limite- 
tions) by taking out a second summons neither in form an dias 
nor purporting to be such, Etheridge v. Woodley, 11. 

2, ‘the foregoing rile is net varied by the fact that an order was 
made by the court for an elias, which was neglected or disre- 
garded by the clerk. J. 

3. While a general appearanee by attorney will dispense with pro- 
cess to bring a defendant into court, such appearance has no 
retrospective effeet, and is not equivalent to service in time to 
avoil the statute of limitations when the statutory period has 
elapsed before the entry of appearance. Jb. 

{. The aeceptanee of service of summons by a married woman gives 
the court jurisdiction of the person, and authorizes further pro- 
cecdings according to the course and practice of the court. Nich- 
olson v. Cov, 44. 


~t 


Sinee the act suspending the cade, it is not necessary that written 
aeceptance of service endorsed on a summons returnable to a 
term of court should state (éc or place of such service. 10, 

See Exeusable Negligence ; Notice 5 Sheriff, 6. 


PROSECUTOR, COSTS AGAINST—See Costs, 3. 
PROVOSETTON—Sce Praetice, 16, 

PROVINCE OF COURT AND JURY—See Contract, 4. 
PUBLIC TLAW—See Military Orders. 

PUBLIC PLACE—Sce Indictment, 4. 

PUBLICATION, SERVICE &¥-—-sce Attachment, 2. 


PUNISHMENT—See Rape, 2. 
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PURCHASER—Sce Contract, 12 ; Injunction, 3; Practice, 15, 


QUALIFCATION OF TALES JUROR—See Jury. 


QUESTIONS INCRIMINATING WITNESSES—See Contempt. 


RAILROADS: 


1. The Carolina Central railroad, under its charter Cand being the 
successor of the rights and powers of the Wilmington, Charlotte 
and Rutherford railroad under its charter) and under the general 
railroad law, Acts 1871-2, ch. 138, has the power to institute pro- 
ceedings for the condemnation of land necessary for the uses 
of the company. N.C. Rk. Rov. Carolina Central, 489. 


2, Land, arquired by one railroad company under a legislative grant 
of the right of eminent domain and unnecessary for the exercise 
of its franchise or the discharge of its duties, is liable to be taken 
under the law of eminent domain for the use of another railroad 
company. Jb, 


See Nuisance, 3. 


RAPE: 


1. A female who aids and abets a mail assailant in an attempt to 
commit arape becomes thereby a principal in the offence. State 
v. Jones, 605. 


1. Unlawfully to earnally know and abuse a female under the age of 
ten years constitutes the crime of rape; Therefore, one convicted 
of an assault with intent to commit such offence is Hable to the 
punishment prescribed in Battie’s Revisal, ch. 32,§5. State v. 
Dancy, 608. 


RATIFICATION BY INFANT —See Contract, 9, 10. 


RECEIVERS, 

1. Under the act of 1877, ch. 223, moditied by the act of 1879, ch. 63, 
motions for the appointment of a receiver may be made before 
the resideut judge of the district, or one assigned to the district, 
or one holding the courts thereof by exchange, at the option of 
the mover. Corbin v. Berry, 27, 


2. While it is the duty of a judge appointing a receiver under sec- 
tion 270, of the Code, to ascertain if other supplemental pro- 
ceedings are pending against the judgment debtor, and if so, to 
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notify the plaintiffs therein of all the proceedings before him, 
vet a failure to do so does not require the reversal of an order 
appointing a receiver, where some of the creditors actually ap- 
pear and make themselyes parties, and all have an opportunity 
to interpose before the tinal distribution of the fund. J0,. 


3. Tnan action under the hindlord and tenant act earried by appeal 
to the superior court. it is within the power of the court to ap- 
point a reectyer fo collect the rents, &e. upon an aflidayit by 
the plauintifl (aot controverted) that the defendants entered inte 
possession as tenants of plaintil, held over after expiration of 
their term, are tnsolvent, and that plainti has no security for 
rents. Neshidltyv. Purrentine, 585. 

4. An order appointing a receiver is not void by reason of an omis- 
sion of the court to require adequate security. 22, 


See Appeal, 3; Nuisance, 3. 


RECORDS. 

Every transeript or record, to be authoritative, nust set forth befere 
what person or persons the proeeedings were bad, or by whose 
authority the record was made, so that it may appear that such 
proceedings were not coram non Judice. Howell vy. Ray, 558. 


REFERENCE AND REFEREE—See Arbitration, 2; Executors, 7: 
Practice, 4, 5, 17. 


REFUSAL OF WITNESS TO ANSWER--Sce Contempt. 


REGISTRATIONS--See Married Women, 1; Mortgage, 9. 


RELE ASE—See Covenant, l. 


REMAIN DER—Sce Partition, 3. 


REMED Y—See Evidence, 3. 


REMISSION OF EXCESS--See Justices, 1, 2. 


REMOVAL OF CAUSE: 
1. Under the several acts of congress now in force relative to the 
removal of causes, a non-resident defendant, sued together with 
seyeral resident defendants for trespass on land, may have the 
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cause removed, so far as he is concerned, to the cirenit court of 
the United States, leaving the trial to proceed in the state court 
against the resident defendants. Simmon: v. Taylor, 148. 

2. Where upon a motion to remove a cause, no facts are stated in 
the affidavit of the applicant as grounds for such removal, the 
ruling of the court below may be reviewed, but where the facts 
are set forth, their sufficiency rests in the discretion of the judge 
and his decision upon them js final. PAilps v. Lentz, 249. 


REMOVING CROP—See Indictment, 5. 

RENTS—See Action to recover land, 173 Contract 12. 

RES ADJUDICATA—See Practice, 9; Trial, 1. 

RESCISSION OF CONTRACT—Sce Contract, 12. 

RESIDENTS AND NON-RESIDENTS—See Removal of Cause. 
RET AILERS—See Liquor Selling. 

RETROACTIVE LEGISLATION —See Evidence, 2. 


ROADS AND BRIDGES : 


It is not the duty of the commissioners of a cour.ty to take the initial 
steps for repairing the bridges thereof when they fall into decay ¢ 
it is only when their co-operation becomes necessary iil it move- 
ment started by the township board of trustees or supervisors of 
public roads for such repairs, and is withheld without legal ex- 
cuse, or they refuse to provide means to meet the contract, that 
they are criminally answerable for a breach of official duty. 
State v. Selby, 617. 


SALE OF ASSETS—See Executors, 17. 
SALE OF LAND—Sce Contract, 12. 
SALE OF PERSONALTY—See Mortgage, I. 


SALE, UNCONDITIONAL—See Claim and Delivery. 


INDEX. 
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SATISFACTION OF EXECUTION—Sec Execution, 1, 2; Judgment, 4 


SCALE—See Executors, 4-6; Guardian, 8-12; Justices, 2. 
SEAIL—Sce Corporations ; Execution, 4. 


SECURED AND UNSECURED DEBTS—See Mortgage, 4, 6. 


SERVICE OF PROCESS—See Attachment, 2; Process; Sheriff, 1, 2. 


SHAM PLEA—See Pleading, 11. 


SHERIFF: 


1. Where an official duty is Judicial in its character, it is personal to 
the officer, and he cannot act by another, but where no disere- 
tion or judicial function is to be exercised, the officer may act in 
person or by another, Yearginy. Siler, 348. 

2. The service of a summons by the coroner in a case where the 
sheriff is interested, being the discharge of a purely ministerial 
duty, may be made by a deputy of the coroner’s appoint- 
ment. 0, , 


3. In an action by a sheriff upon the bond of a deputy (conditioned 
for the faithful performance of duty and to indemnify the sheriff 
for his acts and omissions) based upon a judgment rendered in 
another action against the sheriff on account of the following 
false return endorsed upon process by the deputy, ‘came to 
hand Ist Sept., 1869, at 11 o'clock; defendant not to be found 
in my county,” the falsity In the return upon which the judg- 
ment was rendered being the return of ‘not to be found;’’? 
was held, that in submitting issues to the jury it was not error 
to exclude an issue offered by the plaintiff sheriff involving the 
falsity of the return generally, but that the proper issue was 
one in which was involved only the falsity of that part of the 
return upon whick the judgment in the former action against 
the sheriff was based. Wasson v. Linster, 575. 


4. In such action, the deputy is not Hable even if his return as to the 
time the process came into his hands was false, Jd, 

5. In such action, evidence that the plaintiff had had opportunity to 
serve the process while in his hands and before ho had placed it 
in the hands of the defendant is admissible either as original evi- 
denee or in rebuttal of the plaintiff’s testimony; for if the re- 
turn was false by no act of the defendant after the proecss came 


744 | INDEX. 


te him but by the prior neglect of the sheriff, there would be no 
ground of recovery. Ib. 


6. An officer, notified of the necessity of prompt measures for the 
execution of process placed in his hands for the arrest of a party, 
owes the duty, quitting everything else, to make an effort to 
effect the arrest. Jb. 


7. Where a sheriff sees the return endorsed upon process by a deputy 
before the same is delivered into the clerk’s office, and with a 
knowledge of the facts allows the return to be made, it is in law 
and fact his return, and he cannot hold the bond of the deputy 
responsible although the return. may be false. 10. 


See Execution, 1, 2, 5, 6. 
SLAVES—See Action to recover land, 7. 


SPECIAL VERDICT—Sec Assault and Battery, 2. 


SPECIFIC PERFORMANCE—See Action to recover land, 10. 


STATUTE OF LIMITATIONS. 

Payment of interest on a note by the principal, before it is barred 
by lapse of time, arrests the operation of the statute of limita- 
tions as to all the makers (sureties as well as principal), and the 
statute commences again to run only from the day when the 
last payment was made. Section 51 of the code construed. 
Green v. Greensboro College, 449. 


See Account and Settlement, 1; Executors, 3, 10; Process, 1, 3; 
Surety, 1, 3, 6; Tenants in Common, 2. ; 
STATUTE OF FRAUDS—See Contract, 1, 6. 
SUBSTITUTION—See Mortgage, 3. 


SUCCESSIVE BONDS—See Surety, 13. 


SUMMARY PROCEEDING IN EJECTMENT—See Action to re- 
cover land, 1, 2, 3. 


SUMMONS, SERVICE OF—See Process; Sheriff, 1, 2. 


SUPERVISOR OF ROAD—See Roads... 
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SUPPLEMENTAL PROCEEDINGS. 

To authorize the grant of an order of examination under proceed- 
ings supplementary to execution there should be made to ap- 
pear by affidavit or otherwise ; (I) The want of known property 
liable to execution, which is proved by the sheriff’s return of 
‘+ unsatisfied 7s (2) The non-ertstence of any equitable estate in 
land within the lien of the judgment; (3) The existence of prop- 
erty, choses in action and things of value, unaffected by any 
lien and incapable of levy. Hinsdale vy. Sinclair, 338. 


See Contempt; Partnership, 3; Receivers, 


SUPREME COURT PRACTICE—See Appeal, 1; Practice, 8, 12, 13, 
18. 


SURETY AND PRINCIPAL: 

1. In an action by a surety of an insolvent cuardian for contribution 
against other sureties, tt is proper to include in the sum adjudged 
to be raised by contribution costs which were pakl by plaintiff 
in tn action against him asa condition for leave to plead: the 
statute of limitations. Bright v. Lennon, 113. 

2. It is not necessary to entitle a surety to maintain an aetion for 
contribution that the amount of his liability which was paid by 
him should be fixed by a judgment. J. 


3. The waiver or withdrawal of a plea of the statute of limitations 
by a surety in an action against him does not affect his rigut af: 
terwards to maintain an action for contribution. Jd. 


4, In an action for contribution by a surety against four different 
guardian bonds, with different penalties and different sureties. 
some solvent and some otherwise, itt is not necessary that notice 
should be given before the action is brought. Jo, 


5. Under our system, which combines the principles of law and. 
equity, it is competent to show by parol evidence that one who 
has become joint obligor with several others to a sealed instrnu- 
iment assumed only the liability of a surety, and that the obligee 
was aware of the extent of such liability at the time of accept- 
ing the instrument. Welfare v. Thompson, 276. 


6. The statute of limitations bars in three years the Hability of a 
surety tu a sealed ohiigation. Jd. 

7. The surety to an insolvent debtor cannot be compelled to pay a 
debt he owes his principal until he is relieved of the responsi- 
bility of suretyship, and may retain what he owes, as a counter- 
claim against such principal or ‘is assignee with notice, in a 
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suit by such pringipal or assignee on cuother note aguuat the 
surety assigned the principal as a part of his exempttous in 
bankraptey. Scollv. Tinberluke, 382, 


. This rieht of surety is not changed by the fact that the principal 


lis been audjudeed a baukrape and tad such tate assigned to 
him. as patrt of bis exemptions, The assignment does not up ur 
the right of the surety when sued by the principal to avatl hime 
sclf of his equitable set-off or counter-claim 3 for the excimption 
is only of the excess beyond the claim of the surety for indem- 
itv. 26. 


A surety on the bond of a deceased guirdian, having paid the 
amount of the recovery of a ward ina suit on such bond, brought 
action 10 be substituted to the claims of the guardian agiinst one 
to whom he had loaned the moncy of the wards ; //el, 

(1) That the plaintiil was entided to put in evidence the account 
taken in fhe sul by the ward on such guardian bond, and that the 
debtor to the guardian could nat abject te such evidence, it being 
immaterial to her to whon: she paid the amount of her indebted- 
ness, Thempson v. Ilninphrey, 46. | 
(2) That the administrator of the deceased guardian was a compe- 
tent witness to show the execution of the bond by the debtor to 
the guardian, the evidence being offered to affect the interest of a 
living person, and not ‘agains! a party then defending the action 
ns executor, administrator, heir at law,” &e., 14 

(3) That while the plaintiff was rot entitled at this stage of the 
case to have the debt assigned to lim (it appearing that other 
wards of the deceased cuardian had rot been paid in full) he was 
cnti-led to maintain this action to have tbe debt paid into court to 
await a final adjustment of the rights of the several parties in in- 
terest. Jd. 


10. Forbearance given by 2 creditor to the principal debtor, by an 


11. 


serecemert which binds him in law and would bar his action against 
the debtor. discharges the surety, unless at the time of forbear- 
ance given, the creditor unqualificdly reserves his rights and rem- 
edics against the surety. Bank v. Lineberger, 454. 


The agreement for such indulgence, if not under seal, must be 
founded upon a sufficient consideration—such as is legally binding 
on the creditor and one the debtor may enforce against him. But 
if the consi€eration Le usurious, When such a contract is void, the 
agreement will not discharge the surety or endorser. Jd. 


In an action upon a bond where the defendant pleaded that he was 
a surety thereto and had given notice to the plaintiff to bring suit 
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against the vrincipal under ch. 282, § 1, acts 1868-’9, parol evi- 
dence is admissible to prove the fact of suretyship. Cole v. For, 
463. 

13. Where successive bonds are given for the faithful discharge of a 
trust, al] the bonds given during the continuance of the office are 
cumulative, and the sureties on cach bond stand in the relation of 
eo-sureties to the sureties on all the cther bonds. Piekens vy. Jit 
ler, 543 


See Pleading, 8; Stat. Lim, 1. 
SWEARING WITNESS FOR GRAND JURY—Sce Jury, 2. 
TALES-JURORS —See Jury. 


TENANTS IN COMMON. 

1. An aetion by one tenant in common for partition is barred by 
seven years adverse possession by an alierée of the other ten- 
ant in common under a deed purportirg to convey the whole 
land. Pope v. Meatthis, 16), 

2, Where the alien:e of one tenant in common eyicted his eo-tenant 
by action of ejectment and thereupon the evicted tenant en- 
tered into possession of the land as the lessee of the other; 
Held, that the statute of limitations began to run from the date 
of the eviction and the evicted tenant was barred after seven 
years. Jb. | | 


See Partition. 
‘TENDER—See Practice, 16. 
YERRITORIAL JURISDICTION—See Bigamy ; Jurisdiction. 
TITLE UNDER MORTGAGE SALE—See Mortgage, 1. 


TOWNS AND CITIES. 

1. In a criminal action before the mayor of a town, the warrant 
set out ‘‘ that on or about May 9th, 1880, the defendants M and 
P did while driving out of town act in a disorderly manner hy 
driving at a furious rate, &e., contrary to law and in violation 
of the sixth ordinance of said town and against the peace and 
dignity of the state ;’? Held, to be sufficient. State v. Merritt, 
677. 

2. Since the general law for the government of towns (Bat. Rev. ch. 
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111), of which judicial notice will be taken, it is not necessary 
in criminal warrants for a violation of a town ordinance to aver 
an authority to pass the ordinance alleged to be violated. 1d. 


See Indictment, 6. 
TOWNSHIP TRUSTEES—Sce Roads. 
TRACKS, IDE NTIFICATION OF—See Evidence, 16. 
TRANSACTION WITH PERSONS DECEASED—See Surety, 9 (2). 
TRANSCRIPT. WHAT TO CONTAIN--See Appeal, 1; Records. 


TRIAL. | 

1. Motions made in the progress of a cause to facilitate the trial, but 
which involve no substuntial right, and the decision of which is 
not subj-ct to appeal to this court, may be renewed as subse- 
quent events require: but the doctrine of res adjudicata applies 
to motions alfecting a snbstantial right, and which may be the 
subject of appeal, but from the decision of which no appeal is 
taken, Sunderson v. Daily, 67, 

2, Under the foregoing rule, it is not permissible to renew a motion 
before the superior court clerk to issue executio) on a dormant 
judement under section 256 of the code, after a previous unsuc- 
cessful motion to the same effect from the decision of which no 
appeal was taken, Jd, 


See Practice, 1, 2. 


TRUST, BREACH OF—Sce Execution, 1, 2. 


TRUSTS AND TRUSTEES—See Husband and wife; Mortsage, 95; 
Pleading, 11, 12. 


UNCONDILLIONATL SAL E—See Claim and Delivery. 
PNUPED STATES COURT~—See Removal of Cause. 
USAGE—Scee Evidence. 7, 


(SL RY: 


1. Payment is an act of volition, requiring the assent of both debtor 
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and creditor, and hence, the transfer of money by the former 
to the latter, under a contract for usurious interest, cannot be 
treated by the courts as a payment on the principal debt, when 
it was not so intended by the parties at the time. Cobb v. Mor- 
gan, 211. 

2. Under the acts of 1874-75, ch. 8, the payer of usurious interest 
may recover the same in an action for money had and received 
to his use, or by way of counter-claim when action is brought for 
the balance due on the usurious contract. 0. | 


3. Where the payee of a note which is good as it originated makes - 
a special contract for a usurious rate afterwards, to forbear en- 
forcing payment, it is the special contract of forbearance which 
is usurious, while the original note remains untainted. Jb. 


4, In an action of claim and delivery for certain property conveyed 
by chattel mortgage, the defendant can set up the defence of 
usury under the act of 1876-’7, (ch 91) upon the allegation that 
the sole consideration of the bond secured by the niortgage was 
usurious interest, which had accrued upon certain other bonds 
executed by defendant to plaintiff. Moore v. Woodward, 531. 


See Pleading, 2; Surety, 10, 11. 
VENDOR AND VENDEE—See Contract, 12. 
VOLUNTARY RESCISSION OF CONTRACT—See Contract, 12. 
WAIVER—See Surety, 3. 
WASTE—See Injunction, 1. 


WILLS : 


1. A testator, after devising to his wife a life estate in the lot on 
which his dwelling stood, and providing for her a life annuity, 
to be raised by the rents of another tract, devised to his dangh- 
ter, son and grandson, a third tract, ‘equally, to be by them 
held in common’ during the life of his wife. The will further 
directed that after the wife’s death the executor should sell the 
last inentioned tract “and also the piece directed to be leased 
and let’? for the benefit of said wife, and that the proceeds 
therefrom should be equally divided between such children and 
grand-child and their children, *‘the children to take the share 
of the parent who may die before my (the testator’s) death.” In 
the concluding clause of the will, the one acre dwelling lot 
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was directed to be scld after the death of the wife and the pro- 
eceds distributed in the same manner as the proceeds of the 
realty: Hefd, that the ehildren and grand-children took vested 
petates Inthe land and its proceeds, each one-third, aud that the 
children of either who might die before the testater succeeded 
ythe share of their decensed parent. Pollard vy. Pollard, 96. 


> A testator by his wilh devised as follows: “TY give unto my 


beloved Wife Aj all the household and kitchen furniture, ete. 
with all the erowing crops on the barr, ete. 5 also one-third part 
of my entire interest i my capital invested in the firmof C. M. 
& G, Lines (except niy interest fi the baildings and machinery 
yeceband oceupied as store aud shoe tantfictory) to have and to 
hold as her own property in herown fielt. Dalso vive vito ny 
beloved wife A daring ber natural life the ase of the adwelling- 
house and lot where Lnow five, *  *  *, and also the use of 
the Dodson farm, with its minerals, ete., darinz her nataral life, 
Ladso give auto © one hundred dollars and to M fifty dollars ; 
the above beqnests to be taken out of my capital invested in the 
fon of G. MO & G. Le: the residue of my capital iavested in the 
Hm, after paying my individual debts and funeral expenses, I 
vive one-third to my cainghter Tl, one-third to the children of my 
Heceast alson C, and one-third tothe Caughter of my de cei isc 
von B. Lalso give to the danglter of my deceased son R, the 
mwenty-fonr acre lot bought of T, * * * . At the death of 
tiny Ueloved wife A, TP desire and will that the Dodson farm be 
wold: ud equally divided between the children of my deceased 
cone Cand RB, All the residue of my property * * * TI give 
wito ny Catghter H, subject to the use of the dwellisg-house 
and jot tony beloved wile A, during ber natural life; 20 was 
held, 
(1) That the ace smiulated earnings of the firm of C. M. & G.I. 
which remained invested in its business equally with the sams 
originally pet in constitute its capital, and the widow ts eutitied 
to one-third part of the aggregate amount to which the testator 
would be entitled upon a settlement. Thomas vy. Lines, Wl. 
@) That the legacies to Cand M must be taken from the re- 
miining two-thirds of the capital. Jb 
(3) That a certain sum of money fernd in a drawer in the safe 
belong to the firm, (the key to which drawer the testator kept) 
and which corresponded in amount precisely with the sum 
charged against him in his eash book, and which was found by 
the court below to be the property of the firm, must be deemed 
part of the assets of the firm and of the capital disposed of in 


the will. 6. 


INDEX. 751 


(4) That the growing crop on the Du tson farin belongs to the 
widow, Jb, 


(5) That the growing crop on the twenty-four acre lot doss not 
belong to the daughter of R, but vests in-ethe exeentor, £6, 

(6) Bhat the money arising from the sale of the Dodson farm 
after the death of the widow mt be divided among the children 


of Cand R per eapita, 1, 


(7) That the machinery in. the shoe manufactory as well as the 
duildings belonging to the firm are embraced tn the words ' the 
residue of my eupitnl invested, &¢.,” and after deduction of 
debts and funeral expenses are devise Lin three equal parts to 
the testator’s danghter H, the children of C and the daughter of 
Rk. Lb, 


3. A.memorandinn of a dechiration, made by a testator intermediate 
retween the making of his wilkand his death, is not admissible 
in evidehee to show an Intent diferent from that expressed fn 
the will 10. 


4, The will of a testator made the followiay disposition of a portion 

of his estate: “I give and bequeath to my son James, in trust 
for the use and benefit of my son Boyd, the sum of 82,000 to be 
paid out by ny son James, as trustee, to the support and main- 
tenane: of my gon Boyd, froin time to time as his necessities 
may reqitire s the said $2,000 to be kept.at interest, and the in- 
terest only to be used unless ciretustanees tnake if necessary to 
nse and spend a portion of the principal. 
There was no limitation over of the fand upon the death of 
Boyd, andl no residnary clause to the will. The said Boyd was 
of fecile intellect and afterwards beeame a Tunatie; Held, that 
the bequest tothe use of Boyd was an absolute interest and at 
his death went to his administrator, Ife Miehael v. Hunt, 344. 


d. A testator devised cortain lauds to his grandson, he to take care 
of his father and mother diving their lives, and to hold the afore- 
said property his life-time, and if he should take eare of his 
parents, &e., and have issue, said property to’be theirs in fee 
at his death; batif he should die without issae, then it was to 

~~“ deseend 7 to the testators’s daughters in fee; Held, 1) That a 
due support of the parents of the devisec was net a condition 
precedent to the vesting of the remainder in fea in his issue 5 (2) 
That cven if such were @ proper construction of the will, only 
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the heirs of the testator could take arlvantage of the breach of 
the condition. Wellons v, Jordan, 871. 


See Executors, 1,23; Partition. 


WITNESS—See Contempt; Evidence, 4, 5,8; Jury, 2; Surety, 9. 


